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Contrary to the commitment

Imnd Saftawi is now being tried for crimes he is accused of  committing before 
the Oslo agreements, despite a law passed by the Knesset that grants immunity  
from prosecution for such offenses. Is a message being sent to the Palestinian 
leadership?

The trial o f  Im ad Saftawi for offenses he is accused o f  having com m itted before the period o f  
the Oslo A ccords is apparently being held out o f  alien considerations, the aim o f  which is to 
send a m essage to the senior leadership in the Palestinian A uthority that it is possible to try 
them contrary to the interim  agreem ent that the Knesset approved in 1996.

This agreem ent grants Palestinians who were allowed to enter the territories im m unity from 
being tried for offenses they were suspected o f having com m itted before Septem ber 13,
1993. W ithout declaring officially that the agreement has been canceled, the sending o f this 
m essage and the spreading o f  hints o f  this kind are im perm issible acts that are contrary to the 
principle o f  the rule o f  law.

This is the m ajor argum ent that is being raised by the defense in Saftaw i's trial that is now 
underw ay at the m ilitary court in Gaza. Me has been under arrest in Israel for about 20 
months. The decision in this case will be handed down in about two weeks. The story o f  this 
affair is based 011 docum ents subm itted by the office o f  the ch ie f m ilitary prosecution, the 
state and his defense team.

Saftawi, a resident o f  Gaza, 38, was arrested in Decem ber, 2000, upon his return from 
abroad. For 44 days he was prevented from m eeting with a lawyer. During his investigation, 
and not for the first time, Saftaw i m ade a statem ent about his activities prior to the tim e o f  his 
arrest, including his activity in the Islamic Jihad m ovem ent (Ha'aretz, February 26, 2002). 
About two m onths after his arrest, the IDF com m ander in G aza issued an adm inistrative 
detention order for six m onths for "current ties to hostile terror activities, inter alia with 
elem ents in the Islamic Jihad organization." The order noted that "his release would endanger 
security in the area and public security."

W hen the judicial oversight process was conducted in the m atter o f  his adm inistrative 
detention at the m ilitary court at M eggido Prison, his lawyer, T am ar Peleg o f  the M oked 
Center for the Defense o f  the Individual, asked the Shin Bet security services representative 
whether the authorities intended to bring Saftawi to trial for offenses he was suspected o f  
having com m itted before Septem ber, 1993.

"The m atter was exam ined and it was decided that no charges would be pressed 011 the basis 
o f  the old m aterial," the Shin Bet representative replied. "The m om ent we saw  that we did 
not have the possibility o f  trying him we decided 011 adm inistrative detention."

'I'lie m ilitary prosecutor, Captain N itzan Sultani, reinforced the statem ent by the Shin Bet 
representative by declaring in court that the decision not to bring Saftaw i to trial for offenses 
o f  which lie was suspected in the past had been taken "at the highest level."

Although lie had not returned in the fram ework o f  the Oslo agreem ent and it is not clear 
w hether the im m unity provision in the interim  agreem ent is applicable to him , "once the man 
returned to the territory with the agreem ent o f  the state o f  Israel, bringing him to trial for old 
activities ־ when there is 110 adm issible evidence o f  new hostile terrorist activity - could give 
rise to argum ents as to the com m itm ent Israel took upon itself upon his return to the territory 
concerning legal action in the future. Therefore he is seen as, or lie m ay be seen, as som eone 
who is entitled to that sam e am nesty," Sultani said.

111 response to a question by the court, the m ilitary prosecutor added after consulting with his 
superiors, that "at present there is no possibility o f  bringing him to trial for offenses lie 
com m itted during 1986 and the years prior to it, under existing circum stances, at this time, as 
long as the agreem ent is valid."

011 his part, Saftawi testified that he had not been afraid to return to the region, as he had 
returned legally and had taken into account the com m itm ent that the state o f  Israel had taken 
upon itself in the agreem ents it had signed with the Palestinians. In his written sum m ation, 
the m ilitary prosecutor repeated his declaration that after all the considerations had been 
weighed, "it was decided by the prosecution authorities at the office o f  the m ilitary 
prosecution, the Judge Advocate General, that at this tim e Saftawi should not be tried for 
offenses he com m itted prior to his return to the region."

M ilitary Court Judge M ajor A drian Agassi approved Saftaw i's adm inistrative detention but 
cut the detention order by two m onths, taking into account the period o f  detention during the 
tim e o f  his interrogation. However, he did not confine h im self to the legal question that was 
up for decision: the approval or cancellation o f the adm inistrative detention order. At his own



initiative lie discussed the policy pursued by the Judge Advocate G eneral's O ffice (the 
m ilitary prosecution) and those in charge o f  it who honored the interim  agreem ent.

In strong language, Agassi disagreed with them that "the final word had been said" on the 
issue o f  not bringing Saftawi to trial for offenses he was suspected o f  having com m itted 
before the Oslo agreem ents were signed. Agassi referred prim arily to an indictm ent that had 
been filed against Saftawi in December, 1986, for m em bership in the Islam ic Jihad, w eapons 
training, the possession o f  a firearm and a hand grenade and being a m em ber o f  a group that 
had m urdered an Israeli citizen. The judge at the M ilitary C ourt o f  A ppeals supported the 
position o f  the M ilitary C ourt judge.

In M ay, 1987, Saftawi pleaded guilty in the M ilitary Court to som e o f  the charges against 
him, but not to the charge o f  participating in the m urder o f  an Israeli citizen. A few days later 
he escaped from prison and from the region. W hile he was staying in Sudan, A lgeria and 
Syria, Saftaw i continued to be active in Islam ic Jihad. 111 1990, when he was in Syria, he 
m arried and fathered three sons.

A fter the signing o f  the Oslo agreem ent, Saftawi was am ong the opponents to the position 
taken by his organization, w hich rejected the agreement. In O ctober o f  that year, his father 
was m urdered. In an interview  published in the London-based A rabic daily A l-Ilayat in May,
1994, Saftawi expressed support for the agreement with Israel. At the end o f  that year, 
follow ing the disagreem ent betw een him and the Islamic Jihad leadership, he quit the 
organization.

111 April, 1996, in coordination with the Palestinian Authority and w ith the agreem ent o f  the 
Israeli authorities, Saftawi returned to Gaza to participate in the m eeting o f  the Palestinian 
National Council to approve the change that was necessary in the Palestinian C harter as a 
result o f  the agreem ent with Israel. At the Ral'ah crossing point, after he had been questioned 
at length by a Shin Bet representative about his activities abroad, his entry to Gaza was 
perm itted and lie was issued a new identity card with an ID num ber different from the one he 
had in the past as well as a laissez passer for his trips abroad.

Eventually his wife and his children jo ined  him in Gaza. 111 1998 a daughter was born to the 
couple. 111 Gaza, Saftawi worked in the Palestinian Authority 's general intelligence service.
He traveled abroad several tim es and returned to Gaza, alw ays with the approval o f  the PA 
and the Israeli authorities.

As tim e passed it seemed as though the family had turned over a new lea f in their life. This 
was m istaken. In Decem ber, 2000, Saftaw i was arrested. W hile he w as under arrest, his wife 
gave birth to another daughter. 111 October, 2001, contrary to its previous declarations, the 
m ilitary prosecution reopened the crim inal proceedings against Saftawi from 1987 and added 
to them a new indictment for trading in war materiel and holding a position in the Islamic 
Jihad during the years he was abroad, 1988-1994. The m ilitary prosecution based the 
reasoning for the change in its position 011 the opinions o f  a M ilitary Court judge and a 
M ilitary Court o f  A ppeals judge in the context o f  the w orsening o f  relations betw een Israel 
and the PA during the current intifada, and after consultation with the Judge Advocate 
General and the A ttorney General.

111 the new indictment, it was noted that Saftawi had term inated his m em bership in the 
Islamic Jihad at the end o f  1994. There was 110 m ention o f  offenses he was suspected o f 
having com m itted during the period between his return to G aza in 1996 and his arrest in 
Decem ber, 2000, which was connected to suspicions o f  "current ties to hostile terror 
activities, inter alia with elem ents in the Islamic Jihad organization," as m entioned in the 
adm inistrative detention order that had been issued against him after his last arrest and 
interrogation.

In October, 2001, the adm inistrative detention order against Saftaw i was w ithdraw n and he 
was arrested until the com pletion o f  proceedings for two indictm ents against him. The 
M oked and Saftaw i's lawyers who asked the m ilitary prosecution to cancel the two 
indictm ents against him were refused on the grounds that Saftaw i "has 110 im m unity by law 
and there is 110 legal justification  for revoking the indictm ents." The A ttorney General, to 
whom  the defense applied, "found no cause to address the issue further," in the language o f 
the state's reply to the 1 ligh Court o f  Justice.

111 January o f  this year, through law yers Peleg and I lisliam Abu Shehadeh, Saftawi and the 
M oked ( 'en te r  for the Defense o f  the Individual petitioned the High Court o f  Justice against 
the Judge Advocate General, the com m ander o f  the IDF in Gaza, the M ilitary C ourt and the 
A ttorney General and asked the court to order the w ithdraw al o f  the two indictm ents against 
Saftawi. 111 their petition to the High Court o f  Justice the two law yers reiterated the right to 
im m unity to trial by virtue o f  the Oslo agreem ents and the provision included in the interim  
agreem ent that was approved by the Knesset.

111 its reply to the High Court o f  Justice, the state - through head o f  the division for security 
affairs at the A ttorney G eneral's Office, lawyer Shai N itzan - reiterated the m ain points in the 
argum ents o f  the m ilitary judges. In the provision on im m unity in the agreem ent betw een the 
Palestinians and the state, it was argued, it is stated that it would apply to "a Palestinian from 
abroad," whereas Saftawi, who was born in Gaza, who carries a G aza ID card, had spent only 
a few years abroad and therefore "it is very doubtful that it is possible to define him as 'a



Palestinian from abroad."1

The state also argued that under the agreem ent "there is no prohibition on the continuation o f  
a case for which he was brought to trial prior ot the signing o f  the agreem ent." A lternatively, 
it argued that "even if  the provision o f  the agreem ent did apply to Saftaw i, this was 
nevertheless not sufficient to afford him im m unity to trial according to the law that applies in 
the area, as the agreem ent is not tantam ount to 'law ' that applies in the area, and a resident o f  
the area cannot rely on it in an Israeli court as an obligatory source."

In their decision o f  July o f  this year Suprem e Court Justices Shlom o Levin, E liyahu M azza 
and Yaacov Turkel ruled that they had taken into advisem ent the position o f  the state, 
whereby the M ilitary Court is authorized to deliberate on the argum ents advanced by Saftawi 
and the Moked. 111 light o f  the statem ent by the state and the justices' com m ents, Saftawi and 
the M oked w ithdrew  their petition. 111 principle, at a later stage, they could again have 
recourse to the Suprem e Court if  they decide to appeal the decision by the m ilitary court 
system.

With the resum ption o f  the trial at the M ilitary C ourt in Gaza, law yer Abu Shehadeli 
reiterated in his written argum ents the main points o f  the argum ents that had been brought 
before the High C ourt o f  Justice. Abu Sheliadch requested that the two new indictm ents 
against Saftawi be w ithdraw n and that he be released from detention. D uring the deliberation 
at the court each side repeated its arguments. The M ilitary Court is slated to hand down its 
decision 011 the Saftaw i case in the near future.
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