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Petition to the Supreme Court sitting as the Higl€of Justice.

Facts. The Minister of Transportation, assuming the p@aarthe Traffic Controller, ordered the closureBair-llan Streein
Jerusalento motor traffic on Sabbaths and Jewish holidaysngj hours of prayer. Petitioners are seculadesgs of the area
and representatives of the secular populatiofemisalemwho claim that the decision of the Minister infjes their right to
freedom of movement. One petitioner—the Associafion the Rights of the Religious Community in Idra€ounter-
petitioned that Bar-llan should be closed to mataffic for all hours on the Sabbath and Jewishdayis.

Held: The Court held that the Traffic Controller was teigh the freedom of movement of those who chosgséBar-llan
Streetagainst the possible injury of such traffic to tekgious sensibilities and lifestyle of the locakidents. The Court noted
that the latter consideration was a valid one democratic society. The Court held that the MimisteTransportation, in his
capacity as the Traffic Controller, did not adeghatonsider the interests of the local seculadesgs ofBar-llan StreetAs
such, the Court struck down the Traffic Controflestecision. Several dissenting Justices conterukdthie Minister had no
authority at all the closBar-llan Streeto traffic.
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JUDGMENT
President A. Barak

1. In Israeli public discourse, Bar-llan Street is no longjenply a street. It has become a social concept
reflecting a deep-seated political dispute between tha-ditthodox and the secular populations in this country.
This debate is not limited to the matter of freedom of movémemBar-llan Street on Friday evenings and on the
Sabbath. It is, in essence, a difficult debate involving theioglship between religion and state in Israel, which
pierces through to Israel’'s very character as a Jewiahdemocratic state. It is a bitter debate about the characte
of Jerusalem, which has found its way to the Court’s doorstéps being the case, it is incumbent upon us to
decide this case irrespective of its political and social ramificatitmes dispute before us is a legal one.

Our concern is with the scope of the Central Traffic Autlisripowers under Regulation 17 of the Traffic
Regulations-1961. More specifically, the issue at bar involves the scope of thal Teaffic Authority’s discretion
to direct its local counterpart in regulating traffic on Bar-llan Stethat the street will be closed to traffic during
certain hours during the Sabbath. The answer to these questishbardrawn from the Regulation’s wording and
purpose. Our decision will be made in accordance with legetiar as has always been the practice in Israel. Fo
this Court has dealt with similar issues in the past. dddthis Court ruled on the closing of a particular section of
King George and Shmuel HaNagid streets in Jerusalem dunngjrmg hours of the Sabbath and Jewish festivals,
in order to avoid disturbing worshippers at the “Yeshurun” Synagoguethivigryears agoSeeHCJ 174/62The
League for Prevention of Religious CoerciMunicipality of Jerusalenfil]. In a similar vein, twenty years ago,
this Court decided to close a certain section of HaShomeet3h Bnei Brak on the Sabbath and Jewish holidays.
SeeHCJ 531/7Baruchv. Tel-Aviv District Central Traffic Supervisg®]. And so, this time too, we will decide
these matters according to legal criteria. Significantly,cmmcern is not with the social debate; our considerations
are not political. Rather, we are concerned with the legal dispittenormative considerations. Our concern is not
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with the relationship between the secular and the religiolsael; nor is it with the relationship between religion
and state in this country. Nor is our concern the chara€tderusalem. We are simply concerned with Bar-llan
Street, in its literal sense, and with the Centralffitréuthority’s powers and the scope of its discretion. We wil

examine the balance between the freedom of movement aneésuliing injury to religious sensibilities and the

observant way of life.

This having been said, | am well aware that many membetiseopublic will not read our decision. Their
interest will lie with the social ramifications of our déoigs not with the legal reasoning underlying it. They will
not examine our normative considerations and will occupy themselves witblitieal ramifications of our ruling.
We are quite conscious that our legal decision will have esg@-Iramifications. This, we cannot prevent. Our
judicial role obligates us to rule on the state of the lamcrordance with our best understanding. In this context, |
need only cite the words of Acting President Landau, who in HCJ 38@f&&katv. The Government of Isragd],
at 4, wrote:

There is still great fear that the Court will appear to halkandoned its proper role and to have
descended into the whirlwind of public debate; that its decisithibe acclaimed by certain segments of
the public, while others will reject it absolutely. It isthis sense that | see myself as obligated to rule in
accordance with the law on any matter properly brought bef@eCourt. | am forced to rule in
accordance with the law, in complete awareness that théc mtblarge is not interested in the legal
reasoning behind our decision, but rather in the final reSoliceivably, the stature of the Court as an
institution that stands above the arguments that divide the pulilicendamaged. But what can we do,
for this is our role and our obligation as judges.

In dealing with theBar-Ilan case, | cannot help but feel as Justice Landau f&imikat [3], but what can |
do? This is my role and this is my obligation.

2. | begin with a description of the factual background, basateobriefs before us and upon an examination of
the material before the Public Committee Appointed for the Purpb$daking Recommendations Regarding
Sabbath Traffic on Bar-llan Street [hereinafter the Ta@ihCommittee.] Subsequent to the factual description, |
shall examine the normative framework. Within the confineshisf framework, | will proceed to address the
principles in question. Namely, to what extent it is posgibolenit human rights, in order to spare human feelings.
I will also address the issue of whether it is possiblarit freedom of movement because of the harm caused to
religious sensibilities. | shall conclude by applying the general law to the parrticsiance at bar.

The Facts

3. Bar-llan Street is a main traffic artery. Itadg¢h (including a segment of Yirmiyahu Street) is approximatel
1.2 kilometers. In its southern section, it joins Yirmiyahre&t reaching the entrance to the city. To the north, it
merges with Harel Brigade Street, which becomes Eshkol BadleBar-llan Street connects the city entrance to
Jerusalem’s northern neighborhoods, including Ramat-Eshkol, Md&alsta, Givat Shapira, and Pizgat Ze'ev.
Bar-llan Street cuts through an Ultra-Orthodox neighborhood. \fesehe residents of this neighborhood. It also
serves those who, entering the city, wish to reach ithaartneighborhoods, or those who, leaving Jerusalem's
northern neighborhoods, wish to exit the city. It also serves the residentseohtntigeern neighborhoods who enter
the city for services and commerce. The volume of traffic on Bar-llameakdays is great. The traffic on Sabbaths
and holidays is less significant, approximately 21-28 percent of weekday traffic.

4. Up until the Six Day War, Bar-llan Street was d#daat the periphery of Ultra-Orthodox neighborhoods,
which were located to its east. After the Six Day Warp phenomena occurred. First the Ultra-Orthodox
neighborhoods exapanded west of Bar-llan, transforming it fromiphpeal street to one that cuts through the
heart of the Ultra-Orthodox areas, which now envelop the streepth its sides. Second, after the Six Day War,
the northern neighborhoods were built. Bar-llan Street became thdraffic artery that connected the central part
of the city to its northern neighborhoods.

5. Since the Israel's establishment, and even before theg, hve been clashes between the Ultra-Orthodox
and secular populations in Jerusalem over traffic flow onShbbath. Demonstrations in Jerusalem around
“Sabbath Square” took place at the beginning of the 1950s. NearingdhE50s, these demonstrations spread to
Jaffa Street, Beit HaDegel Square (“Dvidka Square”), Herzl Bordeaad the Etz Haim neighborhood, situated at
the entrance to the city. During the early 1960s, the cityraBakem discussed a proposal regarding the prevention
of some traffic on the Sabbath. Following this proposal, tteetshear the “Yeshurun” synagogue was closed to
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traffic on the Sabbath during prayer times. This was domeliance on a similar precedent in Tel-Aviv and Haifa.
The petition challenging this decision was rejec&sk eaguef1].

The tension between the secular and the religious increased the 1960s and the 1970s. Essentially, these
tensions revolved around the opening of swimming pools and the @iyuBt The clashes around the issue of
Sabbath traffic were renewed and have persisted since the T@Odebate was sparked by a dispute over Ramot
road, which connects the Ramot neighborhood to the downtown aréee imidst of these clashes, the Jerusalem
municipality closed dozens of streets located in Ultra-OdRahd other religious neighborhoods to traffic on the
Sabbath.

6. The first of the demonstrations by Ultra-Orthodox groups @mnllBn Street occurred in 1988. This struggle
escalated following the street’s one-time closure in June of WBthe occasion of the Satmar Rebbe’s visit, and
in November of 1995, on the occasion of the Vishnitzer Rebbes Msreover, the Ultra-Orthodox voters’
increasing political clout gave rise to heightened expectatiomsn@ihe Ultra-Orthodox public that the street be
closed to traffic on the Sabbath. In addition, the availglifitsurrounding streets, paved through the years, which
could potentially serve as alternate routes, strengthenedltitzeOrthodox belief that the secular public should
accede to their request and refrain from traveling in their midst oratiteash.

Conversely, the request to close Bar-llan Street to traffic was perceivied $gdular public as the continuation
of an ongoing policy to effectively push the non-Ultra-Orthodox patfan out of Jerusalem. As a result, counter-
demonstrations took place, accompanied by violent clashes. Against this backdrop,shoil§94, the Mayor of
Jerusalem, Mr. Ehud Olmert, appointed a committee headetMrbyElazar Sturm [hereinafter the Sturm
Committee].

7. The Sturm Committee held a significant number of meetingseri3opf city residents, among them
representatives of neighborhoods, parties, and interested bogieayexp before the Committee. The Committee
heard from experts in the fields of transportation, geography, sociddogwnd religion. In its report of September
29, 1995, the Committee noted:

The issue of traffic on the Sabbath divides Jerusalem’s popdeeply. Solutions befitting the
conflicting interests of the city’s residents must be found. Sihetion is difficult and complicated.
Accordingly, our examination was conducted in the spirit of compe@asl in careful analysis of the
conflicting needs. The testimony before the Committee, fromyesi@ade of the social and political
rainbow, religious and secular, reflected agreement avathinderstanding. There is general agreement
in favor of respecting the request of many religious neighborhoods to foster a pubkplagere befitting
their own religious lifestyle, while bearing in mind the needs of others.

Against this backdrop, the Committee recommended closing partgtidats, such as Keter Sofer Street, Shmuel
HaNavi Street and Brandeis Street. It also recommendenhgltdse neighborhood of Har-Nof to traffic on the
Sabbath and Jewish holidays. Having said this, the Comndidesote that it recommended leaving access routes
open to secular residents and their visitors. Accordinglglliéd on secular residents to inform them of their place
of residence. Only after the secular residents’ places wferese were mapped out and the relevant roads and
accessways clearly marked, would the Committee make its reqmations. Additionally, the Committee decided
not to recommend closing other streets, such as MalcheieYiSteeet, Yam-Suf Street, and Michlin Street. With
respect to Bar-llan Street, it recommended that:

Bar-llan Street be closed during prayer times on Sabbaths and Jewish holidays.

More specifically, the Committee recommended that the sheetlosed on the eve of the Sabbath, from the
beginning of the Sabbath (sunset) to an hour and forty-five mithgesafter; on the Sabbath day the street would
be closed from 7:30 a.m. to 11:30 a.m.. Bar-llan would also be closed for an hour and foripdies rior to the
end of the Sabbath. It shall be noted that one of the Committeaens, Mr. Yitzhak Rubin, opposed closing the
street during prayer hours, noting that the street is a main traffig. arte

8. While the Sturm Committee was still at work, the local aational media published articles regarding its
recommendations. On the heel of these publications, November 29, 1994 amder, the National Traffic
Controller, approached the Mayor, Mr. Ehud Olmert, regarding Bar-llan Strees. lgtter Mr. Langer stated that:

In light of publications in the media and the situation on treesitself, | found it appropriate to apprise
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you of our position on the matter. The Ministry of Transpimraconsiders Bar-llan Street to be a main
traffic artery, connecting Jerusalem’s northern neighbaiti¢m the city’s center and south, every day of the
week. It would be unthinkable to close this route to traffic the Sabbath or on any other day.
Arrangements to close streets on the Sabbath are onlypléeasi local streets, following a careful
examination, and certainly not on important, central arteries.

9. Jerusalem’s City Council deliberated the Sturm Committegiert, and decided to close off a number of
streets. In light of Mr. Langer’s letter, and in view ok thity’s legal advisor's position, the Council held:
“Jerusalem’s City Council does not have the discretion to close oHldaStreet to traffic on Sabbaths and Jewish
holidays.” The Council added that it will take note of the Sturm @mttee’s recommendations and forward them
to the Minister of Transportation “with a recommendation to consider the pligiw ¢&dcal public.”

10. A number of requests to close off Bar-llan Street on the Sabbath reachedisiber [df Transportation, Mr.
Israel Kaiser. A meeting was held, on January 10, 1996 ebatthe Minister and residents of Bar-llan Street—a
meeting that Mr. Langer also attended. In concluding the meeting, the Masstrted that:

the Traffic Controller is the highest professional authority tihis area, and |, as Minister of
Transportation, must act in accordance with his professionalioopi The Traffic Controller’'s
professional opinion is that this street is a main traffterg and therefore cannot be closed on the
Sabbath. | will only be able to change this decision if thefi€r Controller is swayed by the data
presented here before him, and decides that, on Sabbaths pharjieg times, the street may be closed.
As | have said, the decision shall be on a professional baslisf there is room to take a more lenient
view—as the House of Hillel did in the times of the Talmud-hadllstake that path. If, however, the
Traffic Controller does not change his professional opinion, we avily close the street if the
government or the Court compels us to do so.

Minister Kaiser concluded his meeting with the Mayor of Jéeasaon February 13, 1996, on a similar note.
During all this time, demonstrations against Sabbath traffiBar-llan Street grew more violent. The police were
forced to intervene and traffic in the area was disrupted.

11. In May of 1996, Rabbi Yitzhak Levi was named the newidfier of Transportation. The National Traffic
Controller, Mr. Langer, listened to the position of the new Mer who noted that he had received many
complaints regarding the offense to the sensibilities ofiabal Ultra-Orthodox public on Bar-llan Street. The
Minister expressed his opinion that a compromise solution wéaslesand notified Mr. Langer that, in light of
the issue's ramifications, he planned on meeting with I'srRBeesident to discuss it. After meeting with the
President, the Minister of Transportation informed Mr. Lanipet the President also believed in reaching a
compromise regarding Bar-llan Street. Mr. Langer consulteth vprofessionals—with the Ministry of
Transportation’s Chief Engineer and with its Legal Advisor. He riedsand reconsidered his original stance. After
this assessment, Mr. Langer became convinced that he should change his preismrs de

12. On July 10, 1996, Mr. Langer submitted a new decision. Accorditigst decision, Bar-llan Street was to
be closed to traffic, in both directions, on the Sabbath and Jewish holidays, during prayediifRgday evenings
and holiday eves the street would be closed from 6:30 p.mptm.9 on Saturdays and Jewish holidays from 7:30
a.m. to 11:30 a.m., and from 5 p.m. to 8:30 p.m. This traffic arrangement would be irofaxdedr month period.
Intersections themselves would remain open to traffic. During this periomhplaet on traffic in the area would be
monitored. The Minister of Transportation informed the Knessdiiofdecision—a decision which the current
petitions challenge.

The Petitions

13. The first petition before us (HCJ5016/96) was filed by Liorad, a resident of Jerusalem active in the
struggle against the street’s closure. He claimstki@atiecision was illegal, as it was taken without consulhieg t
Mayor or the residents of the affected secular neighborhoods. Titienee further maintains that the decision is
patently unreasonable, for it involves the permanent closurecehtaal traffic artery for a number of hours, as
distinguished from a temporary closure for a particular evehe petitioner claims that the decision is based on
political considerations. He also noted the problem with impettiagfreedom of movement of emergency and
security vehicles. Indeed, Bar-llan Street is used by sebitles for the purpose of reaching the hospital on
Mount Scopus. Consequently, the petitioner requests that weed@oaMinister’s decision invalid and issue a
temporary restraining order, until we render a final decision.
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14. The second petition (HCJ 5025/96) was filed by Member of KKhe3phir Pines, a resident of the
neighborhood of Ramot. M.K. Pines argues that he is liable torbeetaby the Traffic Controller’s decision. He
claims that the Minister forced the Traffic Controllerdecide as he did. The decision, he submits, is patently
unreasonable, for it leaves entire neighborhoods in Jerusalérutviiny reasonable alternative routes. Nor, he
claims, did the respondents consult with representatives okthias public prior to adopting the decision. He
further contends that the placing of traffic signs, such asriks indicating Bar-llan’s closure, is a regulatory act
that requires official publicationThere was no such publication and the new traffic regulations wate without
proper authorization, when both the Prime Minister and the Mayoe weerseas. The petitioner further
emphasized that the parallel road, Yechezkel Street, heatlgl been closed to traffic on the Sabbath and holidays
in order to meet the religious needs of the Ultra-Orthodox @ubhus, closing Bar-llan Street would impose a
total detour of about nine kilometers on motorists. The petititregefore requests that the Court strike down the
Traffic Controller’s decision. He also requests that we issue aiminteder, prohibiting the placing of traffic signs,
pending a final resolution.

15. Knesset Member Yosef Sarid and others filed the gatition (HCJ 5090/96). They argue that limiting
traffic on Bar-llan Street on Sabbaths and festivals satter that should be determined by the Knesset, as it
impacts basic civil rights. It was further argued that dieeision was taken without consulting with the Prime
Minister, the Head of the Regional Authority, the Head ofltbeal Traffic Authority, or with residents who were
likely to be harmed by the decision. Petitioners mainthat & better solution would be to build pedestrian
walkways over Bar-llan Street.

Petitioner number three is a resident of Tzefania Street, adjacBat-Ilan. She works at Hadassah Ein Karem
Hospital. Petitioner number three claims that closing Bar-llan Stre®abbaths and festivals will force her to park
her car about a kilometer away from her home and that, if ebigle$ to visit her brother, also a resident of
Jerusalem, she will have to walk about five kilometersti®etr number four is a disabled Israel Defense Force
(IDF) veteran, with restricted mobility. His parents lime David Street, which intersects Bar-llan. He viditsm
every Friday and Sabbath. Petitioner number four argues thaigctbe street will prevent him from seeing his
parents on Sabbaths and holidays. Petitioners also submit th@bfiteoller’s decision was made under the
pressure of the demonstrations of the local Ultra-Orthodox pulilese demonstrations sometimes involved acts
of violence, which ended in damage to both persons and propeey.argue that the Controller’s decision would
give dangerous legitimacy to such violence. We were therefore requestedatadaivik the Controller’s decision.

Issuing an Order Nisi and an Interim Order

16. The petitions were filed with the Justice on Dutytided. Dorner, and transferred to a panel of justices,
who decided that they would hear the petition the following dayring the hearing, before President A. Barak,
Justice E. Mazza and Justice D. Dorner, it was decides$ue arorder nisi The interim order was also granted.
Respondent was given fifteen days to file a response. |da@ded that, upon receiving respondent’s response, a
date would be set for hearing the petition.

17. After theorder nisiwas issued, an additional petition was filed (HCJ 5434/96). Etidomer was the
Association for the Rights of the Religious Community in llsrikey request that we order the Traffic Controller
and the Minister of Transportation to show cause as to whyll@aiStreet should not be completely closed on
Sabbaths and holidays. They claim that these areas are calgnpled exclusively religious and Ultra-Orthodox.
This being the case, the use of the road for traffic on Sablbad festivals injures the sensibilities of the resgdent
of Bar-llan Street and its environs. It also causes ongeimgjdn between this population and Jerusalem’s secular
population. As a result, there are repeated incidents of violeteedn these sectors of the public. Petitioner also
claims that traffic on the Sabbath endangers the welfarbeofotal population, for whom the road serves as a
pedestrian promenade on the Sabbath. It turns the Sabbathredalar weekday, violating the beliefs by which
the local residents abide. The secular population, they argussdsamable alternative roads on which to drive on
the Sabbath. The petition was filed with the Justice on,ggin Justice D. Dorner, and ander nisiwas issued
as requested. A hearing was set and combined with the hearings of the otheetttioses.

18. The continuation of the hearing of the four petitions was schetiue8ugust 15, 1996. The Traffic
Controller’s response to the four petitions was submitted t€thet prior to this hearing. With respect to the first
three petitions, the Controller noted that, in his decisiopartially and temporarily close Bar-llan Street, he had
appropriately balanced between freedom of movement and the Beesibf the religious residents of Bar-llan
Street and its vicinity. Employing the information provided by $term Committee, the Controller asserted that
the volume of traffic on the Sabbath and festivals is only *Zcest of the volume of traffic on regular days.
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According to the Controller, his decision did not leave motovigtisout alternate routes. These alternative routes,
however, do require longer trips.

19. According to the data submitted by the Tra@fiontroller, Bar-llan’s closure would mean thaste@ad of
travelling 2.2 kilometers along the road, motoristshivig to reach the Sanhedria intersection from tharerto the
city to would have to turn left at the entrancette city, at Route no. 4 (Mie Naftoach) and them tight at Golda
Meir Boulevard prior to reaching the Sanhedriarggetion. The trip would be lengthened by onlyKildmeters and
the time difference would be only two minutes. Bu residents of Jerusalem’s eastern neighborhgGtamon,
Talpiot and the German Colony) as well as for residaritse city center, the direct route to the northern dagigrvia
Route no. One. For residents of the western neighborhBetfs lakerem, Kiryat Hayovel and Kiryat Menachem) an
alternate route to the northern suburbs through RautEour is available, which, as stated above, lengttie trip by
only 2.2 kilometers. Residents of Jerusalem’s northeéghberhoods, for their part, can exit the city direcity Route
no. Four to Tel-Aviv, as well as via Route no. 4d3/odi‘in.

20. In light of this data, the Controller balandbd conflicting interests. He considered the isitgrof the harm
caused by alternate courses of action. He conclildad the appropriate balance between the relefzntors
necessitated a partial closure of Bar-llan Street, durirgettimes when a large portion of the religious population was
on its way to or from the synagogue. As these timesor traffic along Bar-llan presents the greasdfbnt to
religious sensibilities. Even so, the Traffic Coltar was of the opinion that the closure oughbéoon a temporary
basis only. During the period of the closure, the damage causedstsaising Bar-llan and its alternate routes would
be examined. The respondent’s position is thatthia stage,” closing the road beyond prayer tistesuld not be
permitted.

21. In his response, the Traffic Controller @dded the change in his position. He assertechihabnitial
response only addressed the strictly traffic-relasgukects of the matter and failed to give fullraite to the scope of
the offense to the Ultra-Orthodox public's sengibd. His second decision was adopted followingeaewed
examination of all the circumstances. As a re$idtis now convinced that the appropriate balandbeotonflicting
interests warrants the temporary, partial clos@igap-llan Street during and around prayer times.

22. Further on in his response, the Traffic Controllezudised the arguments for consulting sections of theasecul
population. The Controller contended that he was md¢iua duty to consult but that, as a matter of fectyas aware
of the positions of both the Ultra-Orthodox and the secukuhadl studied the Sturm Report and had been apprised of
the Jerusalem City Council’s stance regarding tiens Committee’s recommendations. The Traffic Callgr also
asserted that placing a traffic sign does not recpfficial publication.

23. Regarding the inconvenience caused to peditiothree and four (HCJ 5090/96), the Traffic Cuildr
contended that:

the reasonableness of an administrative decisiarcase is assessed subsequent to balancing ieletent
interests. The fact that a particular individudfexs in a more serious way does not affect theaeableness
of the decision as a whole.

24. In his reply, the Traffic Controller specifiyarelated to the petition in HCJ 5434/96, whigquests that
Bar-llan Street be completely closed for the ergmbbath. He noted that even though the alteroates only lengthen
the commute by about two kilometers, this stillgt@otes an infringement of the city residentsenests in general, and
the interests of the residents of the northern suburbs inytart Of course, their rights must be balanced againse tho
of the Ultra-Orthodox population who live along ttead, and their interest not to have their religisensibilities
offended on the Sabbath and festivals. The apptepbalance between these conflicting interemigyues the
Controller, warrants the partial closure of thedroduring the Sabbath and festivals. This closvillebe temporary.
After the trial period, the situation will be reeximed, with consideration for statistics regarding volume of traffic
on the street. Towards the end of his responsdyéiic Controller also raised the possibilityesftablishing an electric
sign, which would advertise the times that the Sabbath and Eestbramence and end. This sign would be connected
to the traffic lights, and would facilitate the d@closure at the precise times of prayers.

25. In view of the matter’s significance and at the requestitbariginal panel of judges be broadened, | decided
to add Deputy President S. Levin and Justices @eskin and Tal to the original panel. The heariagahn on the
August 15, 1996. At the start of the hearing, we orddredoinder of a number of petitioners (HCJ 5341/364%06
and 5377/96) as respondents to the first threéiqeti These respondents included the Committee leAika and
Bar-llan Street Neighborhoods. The Committee noted thmeraus times it had approached the Minister of
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Transportation, Israel Kaiser, with requests that-lan Street be closed. These requests werendpgewith the
petitions of rabbis, of institutions for Jewish l@ag and of thousands of residents, including aipettigned by 1,000
children, all of whom requested that the Bar-llare& be closed to traffic on the Sabbath. Acowrdo petitioner,
those signing these petitions included “almosbfBar-llan Street’s residents, house after housigjaes, traditional

and secular.” The Committee asserted that, on #badh, “Bar-llan Street serves as a main artarypéalestrian
traffic. Residents, together with their familiesy tp services three times a day, visit their ralslnid the homes of
relatives and friends in the neighborhood, attesddns in Torah, and go to the synagogue for teenabn meal.
Children, after a week of long days in school, also attend espaad go to lessons, Psalm reciting groups, games and
meetings with their friends. The pedestrian traffic on théo&hband festivals on Bar-llan Street involves thousands of
people and is of a far greater scope than the matificfrwhich poses a serious danger to the pedestpartsularly

the children. In addition, according to petitiortee presence of motor vehicles “disturbs prayadsTorah classes in
the synagogues and infringes upon the Sabbatanjested by the local residents.”

According to the Committee, the proper solution isabgolute closure of Bar-llan Street to traffic on thbt&th.
At minimum, the road should be closed in accordamitie the Sturm Committee’s recommendations andTtiadfic
Controller’s decision. With respect to ambulancestber emergency vehicles, the Committee notetiiese would
be able to move freely. It asserted that “[w]ho is a&kmewn as the Ultra-Orthodox public and its volumgsr their
commitment to saving lives and helping others?"e TQommittee further contended that Bar-llan Stveset only a
vital traffic artery on weekdays. On the Sabbathffit is minimal and the road becomes “a traffitegy for
pedestrians.” The Committee also asserted thatd&tl 100% of the residents living in the viciniti/tbe Shmuel
HaNavi and Jeremiah Streets, as far as Shamgeaet,Stre all religious or Ultra-Orthodox, and theatigious
sensibilities, convenience, and way of life shdagdtaken into account.” In addition, it emphasiiteat the section of
the road designated for closure contains over one hungltadagues and religious institutions. As for the violerice o
Ultra-Orthodox groups on Bar-llan Street, the Cotteni deemed these to be fringe groups, who doetflecr the
views of the overwhelming majority of local resiterilt is well known that rabbis from all circlesidd communities
have prohibited stone-throwing or any kind of vime at demonstrations, especially on the Sabbatlsueh is
prohibited by Jewish law.”

With respect to petitioner number three (HCJ 5090/96)Ciimmittee submits that an ambulance would be able to
pick her up on the Sabbath. In addition, she woeldlle to obtain an ambulance sign for her car ¢ffirtlue hospital.
Regarding travel to members of her family, she wdnd able to do so during the hours when the stragbpen on the
Sabbath. The same would apply to petitioner nurfdagr

26. When the Minister of Transportation and the Traffiat@ler began their oral arguments, the Court asked for
further details from the National Traffic Contrallér. Langer. He answered our questions. He pexVius with a
detailed explanation of the traffic issues in Jalers on the Sabbath, noting the conflict betweendisire of the
religious and Ultra-Orthodox communities to maintain observant way of life and between the sequutic’'s
freedom of movement. In the Controller’s view, algsBar-llan Street for a four-month period congétl an attempt
to find the proper balance between these confifjctionsiderations, in order to facilitate findingrmre permanent
solution.

27. On the basis of his testimony before us, arttie view of the petitions and the responsesdamiiihe Court
thought it best to resolve the matter by way of an agreerBech an agreement would quite naturally be premised on
mutual patience and tolerance and on a long-terderstanding regarding the future of Jerusalem. éRatten
focusing solely on the issue of whether to closelBa Street, it would relate to expected sociataimics and their
effect on the secular-religious relations in the icgnyears. On the basis of such this agreement Litdime possible to
find long-term solutions for the various problernattthese petitions raised.

28. This lead to our proposal that a public cortgmibe established, whose members would providdaaded
reflection of the spectrum of views and perspestive secular-religious relations. The committeeal gvould be to
strike a social covenant for secular-religioustietes. The committee’s recommendations would besidened by the
government agencies, which would assist them ierahiing policy in traffic matters, including thetential closure
of Bar-llan Street.

29. The Court’s proposal was immediately submitted td/iinéster of Transportation, who accepted it. We were
informed that the Minister intended to have the Guitee set-up immediately so it could begin deliens without
delay. The other sides also welcomed our proposal.riineeircumstances, we thought it appropriate to postthe
continuation of the hearing for two months, in oreallow the committee to function.
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30. In view of this development, the state andpibtitioners in HCJ 5434/96 petitioned the Coursttike down
the interim order. Petitioners in HCJ 5016/96,508 and 5090/96 opposed this motion. We held, Juistice Tal
dissenting, that there was no reason to revokentkem order at that stage. It was our understapdgiven the
response of the National Traffic Controller and,tib@ basis of accepted guidelines regarding interiers, that the
interim order should remain valid. We further noted that thHéqret were still pending and that, as long as we lacked
exact and verified data regarding an appropridtgisn, there were no grounds for changing theustguo that had
existed on Bar-llan Street prior to the Controller’s denis This having been said, we noted that there wasngptbi
prevent the Controller or one of the other litigantsseghent to the establishment of the committee, fronoapping
us at his or her own initiative with a requestttcks down or alter the interim order, on the badidevelopments in the
committee.

31. The Court emphasized its hope that a pubhenaittee that would make recommendations, which d/ael
submitted with appropriate haste and which woufbecethe social consensus of all walks of Israeltiety, would
facilitate an eventual solution to the critical Iplem of religious-secular relations both in Jereisabnd outside of it,
based on mutual tolerance. We also expressed ogerothat the committee be allowed to do its work quiet
atmosphere, free from threats or violence. As natede, the Controller or any of the litigants wobigable to return
to us in the future with a request to strike dowalter the interim order.

32. In his dissent, Justice Tal opined that theriim order should be cancelled. In his view, ttaidhal Traffic
Controller's decision was temporary, and was intehtb allow for assessment of the proposed arramgierdpon
termination of the trial period it would be possiltb ascertain whether the proposed arrangemenbéan an
appropriate and reasonable alternative. Justicedtel that he saw no reason for this Court togmethe authority
from conducting this experiment. The results ofakperiment could also be weighed by the publicrodtee.

The Tzameret Committee

In the wake of our proposal, on August 27, 1996 the Minister of Tralasjpor appointed a public committee
charged with making recommendations regarding motor traffic oSdbbath. The committee was chaired by Dr.
T. Tzameret. Its members were Prof. G. Golan, Rabbi Ta&n, Mr. U. Chason, Rabbi S. Yakobovitz, Rabbi
She'ar Yashuv Cohen, Prof. E. Shweid, Prof. D. Shferber. Itetiisrs of appointment, the Committee was
requested to establish

recommendations regarding traffic on the Sabbath on Bar-llaetSin Jerusalem, in Jerusalem in
general, and its environs. The recommendations are to refleticial consensus between various
segments of the population. This consensus is to be based on patigremce and on a long-term

understanding of the population structure of Jerusalem and its environs.

34. The Tzameret Committee deliberated for approximately weeks. It heard the testimony of dozens of
witnesses, including public servants, experts in geography, eca)amtan planning, sociology, political science
and public administration, politicians, public figures and orgimtizens. The Committee also studied the written
requests of citizens not summoned to testify before it.

35. The Committee’s recommendations address four matters:etgoor of a “social covenant” between the
religious and the secular, the economic, demographic, culturaamia development of Jerusalem, the regulation
of the street closures nationwide on the Sabbath and holidays, andstine df Bar-llan Street on the Sabbath and
holidays.

Regarding the social covenant, seven of the eight Committed@nemecommended that a council, consisting
of twenty-three public figures and spiritual leaders fromnallks of life, be established to engage in an ongoing
dialogue on religious-secular relations. “All of this with awito the gradual improvement of religious-secular
relations based on mutual respect, understanding and agreement.”

With respect to Jerusalem’s development, seven of the €mhimittee members recommended intensifying
research regarding Jerusalem, its development and its populatiorder to collect data which could serve as a
basis for formulating policy. Likewise, the seven membess aliggested the restriction of subsidized building in
Jerusalem, the building of additional public structures and thanipig of new suburbs, with an eye to the
lifestyles, character, and needs of the various sectohe gfdpulation. The Committee unanimously recommended
extending the municipal boundaries of Jerusalem to the wesbatig so that suburbs such as Mevasseret Tzion,
Motza Elit, Ramat Rachel, Mt. Eitan and the Arazim waildould be included within Jerusalem. The Committee
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further recommended encouraging economic, public and spiritusitiastiwithin the Jerusalem area. In addition,
six of the Committee members proposed “the promotion of culaatality geared towards various populations,
provided that such activities do not involve the public desecratidheoSabbath.” One of the members opposed
this recommendation and another abstained.

36. As for the matter of closing roads nationwide, the Commite@mmended that Israeli roads be classified
into six categories:

(1)Local streets—streets used exclusively for accessljarent land and not for thorough
traffic;

(2)Internal Thorough Streets—streets, mainly serving the nedldsalfresidents, which
concentrate and divert traffic from internal streets to collectorteri@rthoroughfares;

(3)Main Thorough Streets—streets which concentrate trafiio internal thorough streets to
main traffic arteries;

(4)Arterial Thoroughfare (with direct access to adjacent lands)—stresd for transit between
various neighborhoods, which concentrate traffic from the categories listed above;

(5)Arterial Thoroughfare (without direct access to adjacert lesers)—street, which are used
for through traffic only, which concentrate traffic from the thoroughfarésdiabove;

(6)Intercity Highway.

The Committee recommended that the Municipal Authority, $ncipacity as the Traffic Authority, be
exclusively authorized to deliberate and decide whether a Maimugh Street or an Arterial Thoroughfare (with
direct access to adjacent land users), should be closedrésuests would be considered if a large majority of the
adult population (75% - 80%) in the area through which the street passes requéstediesiare, and if reasonable
alternate routes could be found. The Committee further suggéstiedny decision of the Municipal Authority to
close a street should be submitted to the Central Authaiity,would examine the decision based on professional
considerations. The Committee recommended that only the Cenithbrity be authorized to close Arterial
Thoroughfares (without direct access to adjacent land users)nterdity Highways, and only then under
exceptional circumstances. Moreover, the Committee proposed@rhappeals board be established in order to
adjudicate objections raised against the Central Authority’s decisions.

37. With respect to Bar-llan Street’s closure, five o& @Bommittee members recommended that “in
consideration of the needs of the Ultra-Orthodox population, wanmeend adopting the Sturm Committee’s
decision to close Bar-llan Street on the Sabbath aniddissduring prayer times, provided that arrangements are
made for the secular public in accordance with its needsnwiitie framework of the currestatus qud. In a
personal letter, which forms part of the report, the CoragigtChairman noted that the recommendation that the
road be closed during prayer times is a conditional one—the acondiging that “there be an organized
transportation alternative on the Sabbaths in Jerusalemrarg@ment that had existed in Jerusalem for many
years.” Two additional Committee members (Prof. Shweid anfl Bolan) clarified that they agreed to closing
the road with the understanding that transportation arrangements for the secidavqulol be based on thstatus
gua under which taxis had been permitted to operate. Prof. I®%hmwexpressed reservations regarding these
understandings, and emphasized that his intention was not to permit @uidjportation on the Sabbath, but rather
to continue allowing private transportation. Rabbi Shear Yashuv Cwelenrefrained from voting, claimed that
the reference to th&tatus quowvas intended to prevent deterioration in the position@fg#cular population rather
than permit the desecration of the Sabbath.

The Decision of the Minister of Transportation

38. The recommendations of the Tzameret Committee wbmaitged to the Minister of Transportation. In
accordance with section 42 of the Basic Law: The GovernnteniMinister decided to assume the authority of the
Traffic Controller in the matter of Bar-llan Street. On November 7, 18@8uiinister submitted an affidavit to this
Court, detailing his stance.

39. The Minister of Transportation adopted the Tzameret Comimitteeommendations regarding the
establishment of a public council. This Council would be respongibleonflict resolution between different
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sectors of the Jewish population. The Minister of Transpontddrought this proposal to the Prime Minister and
requested that he recommend to the President that such a council be established.

With respect to Jerusalem’s development, the Minister ohspertation stated that the committee's
recommendations were not within his authority, but suggested to the Amis¢er that these recommendations be
submitted to the Minister’s Committee for Jerusalem.

40. In the matter of closing roads nationwide, the Minister @indportation decided that professionals
employed by his Ministry would assess recommendations of thisendf the professionals suggested that the
recommendations be implemented, and if the Minister decided to #bwpt appropriate legislative amendments
would be necessary.

41. Regarding Bar-llan Street, the Minister of Transportdétirthat implementing the Tzameret Committee’s
recommendations would essentially entail closing the road. Thigootook into account its classification as an
Arterial Thoroughfare (with direct access to adjacenti$d, the existence of reasonable alternatives, and the fact
that an overwhelming majority of the population had expressed its tiesirthe road be closed. The Minister also
expressed his view regarding the condition on which the roasingl was to be premised, namely “that
arrangements are made for the secular public in accordancéswteeds within the framework of the current
status qud' The Minister regarded this condition as being “vague acidrlg substantial factual basis.” He noted
the various interpretations given by different Committee mesntiar. Tzameret, Prof. Schweid and Prof. Golan
felt that this paragraph referred to the implementatioputflic transportation on the Sabbath. Prof. Shwerber
interpreted the paragraph as referring to the individuali tigy violate the Sabbath within the framework of the
existing status quo Consequently, the Minister concluded that the majority of thenditiee did not suggest
making the street closure contingent on the establishment of alternate ti@impooutes.

Regarding the paragraph’s factual basis, the Minister nbidthe three Committee members in question
could not point to any agreements that would confirm their régpeaterpretations. The Minister further noted
that the Traffic Controller had informed him that, in the plstnses had not been distributed for taxis to operate
on Sabbaths and festivals. From this he deduced that, in permitting orgaaisgabrtation, he would be changing
the status quaather than continuing it. The Minister of Transportation tated that he had not been presented
with a recommendation that reflected a “a social consdrstugeen the various segments of the public regarding
Sabbath traffic.”

The Minister of Transportation also consulted with the Traffic @dletr The Traffic Controller recommended
that the Minister adopt the Tzameret Committee’s recommemd#tat Bar-llan Street be closed during prayer
times, on the condition that Golda Meir Boulevard and the othearers to the city remain open during the
Sabbath and festivals, as well as that Jaffa Street be openate vehicles. It was on the basis of these conditions
that the Minister of Transport decided that Bar-llan Streetild be closed to traffic on Sabbaths and festivals
during prayer times, as per the Sturm Committee’s recomriensgaClosing times would be for one hour and
forty-five minutes after the beginning of the Sabbath, one hourf@ahgfive minutes prior to the end of the
Sabbath and between 7.30 and 11.30 a.m. during the Sabbath dalgitian, the Minister of Transportation
decided that, for as long as Bar-llan Street was closed, Golda bdevBird and the entrances to Jerusalem would
remain open. Similarly, the lanes on Jaffa Street nornma#igrved for public transportation would be opened to
private vehicles.

The Continuation of the Hearing

42. Oral arguments resumed upon receipt of the Minister's respofi$e Minister of Transportation
emphasized that his decision was not for a trial period,dfigicted a final position. The Minister asserted that he
had balanced the conflicting interests and decided thaiew of the serious harm to the interests of the Ultra-
Orthodox sector on the one hand, and the existence of reasonabfttation alternatives on the other, it was
reasonable to partially close Bar-llan Street toitrash the Sabbath and on festivals. However, he noted, should
there be any change in the circumstances, the Minister vataMmusly reconsider his decision. Moreover, the
Minister asserted that his decision was influenced by thenSand Tzameret Committees’ recommendations and
by the opinions of various rabbis, committees and other intdrpatties. In this context, it was stressed that there
were over one hundred synagogues within the ten surrounding neighborhooediately adjacent to Bar-llan
Street. Indeed, local residents often crossed Bar-llan Street wimgnfigon one neighborhood to another, both for
purposes of prayer and study. This having been said, the Ministecavaful to stress that he had not been
influenced by the violent demonstrations, though he contended thaidleisce was proof of the intensity of the
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feelings of the Ultra-Orthodox community. According to the Mli@i, violence must be dealt with by the police,
and it would not lead him to change his mind. Needless toifsape of the responsible bodies, such as the
municipality or the police, were to approach him, he would be prepared to consult witmttieat regard.

The Minister highlighted that he had not been approached by any secular residenwtswehioe harmed by his
decision. He reiterated that “so long as Bar-llan Stigatlosed, the adjacent roads ... would remain open.”
Furthermore, he clarified that, in deciding these matteesyrtore important and central the road, the stricter and
more exacting would be the standards for its closing. In anyt,ethe factors to be taken into account were the
degree of harm to the feelings of the public, the balance between the various paplilatig adjacent to the road,
and the nature of the alternatives available. In addition, timéstdr notified the Court that the establishment of a
public body that would function as an appeals board was presently disdassion. Practically speaking, he
asserted, such a body had functioned in the Bar-llan case.

The Committee of Tel-Arza and Bar-llan Street Neighborhodtlraged its position that Bar-llan Street ought
to be completely closed on Sabbaths and festivals. It abdbdé that there were no more than fifty secular
residents in the neighborhood, making Bar-llan Street a uniquétg-Otthodox neighborhood. Similarly, the
Association for the Rights of the Religious Community indbralso asserted that Bar-llan Street ought to be
absolutely closed to traffic on Sabbaths and festivals.

43. For their part, petitioners in 5090, 5025, and 5016/96 repeated their position that Baedts dosure is
unreasonable. They emphasized the absence of criteria fangcletseets to traffic and argued that a precedent
would be set for closing additional arterial roads if the Court was to approve théelsniecision to close the Bar
llan Street. They further emphasized that, in the pastltisere of Yehezkel Street had been justified by the fact
that Bar-llan Street provided an alternative route. Now, kewethere are requests to close Bar-llan Street,
claiming that other roads can serve as alternatives. In the futwse, rtseds would also be closed. In this context, it
was argued that if the feelings of the Ultra-Orthodox warthtite closing of Bar-llan Street, why did respecting
these feelings not also warrant the closing of alternative @sdgell? The petitioners emphasized that, while the
secular petitioners were always ready to compromise, line-Orthodox were not prepared for any compromise,
nor were they ready to renounce any of their past victories. It was fumipéasized that there were many secular
citizens who refrained from using Bar-llan Street on the Sabbath, due tarhékthodox violence on the street.

44. In response to these comments, my colleague, Justicendiaired as to whether the petitioners were
prepared for a compromise in which Bar-llan Street would be closed io tnaffhe Sabbath, as per the Minister of
Transportation’s decision and, in exchange, a street tioatriently closed on Sabbath would be reopened. Justice
Tal made particular reference to Yam Suf Street. The gameld Justice Tal in this suggestion. The Minister
informed us that he would conduct a hearing regarding the propottaltivei representatives of the City of
Jerusalem.

45. In his response, the Minister informed us that the comgeqmoposal had been seriously considered and that
he had inquired with the Mayor of Jerusalem regayrdhe possibility of reopening Yam Suf Streetrtdfic on the
Sabbath. After consulting with the representativeth®fCity Council and with the Director of the Traffsection and
Engineering Services, the Mayor of Jerusalem ddcilat it is appropriate to preserve status quoon Yam Suf
Street. He reasoned that there is no traffic-rélaennection between closing Bar-llan Street, astipe Sturm
Committee’s recommendation, and reopening thaicpéat segment of Yam Suf Street, which had alrdaebn closed
to traffic on Sabbaths and holidays for a year thnee months. Professionals working in the Trartagion Ministry
agree that there is no significant traffic-relatedrmxtion between closing Bar-llan Street and reopemisggment of
Yam Suf Street. The Minister of Transportation als@eg with this position. The Minister of Transpadiainoted that
additional attempts had been made to find a sol@iceptable to all sides, but that these effadstdeen unsuccessful.

The General Normative Framework
46. Our point of departure is section 70(1) of Thaffic Ordinance [Revised Version], which confeyson the
Minister of Transportation the authority to regal&taffic and establish rules regarding the usta®froads. With this

authority, the Minister enacted Regulation 17 efTnaffic Regulations-1961:

17. (@) The Central Traffic Authority is permitted direct the Local Traffic Authority regarding the
determination of traffic arrangements, their atierga termination, and maintenance.

(b) Where instructions as stated in subsedcg) are given, and the Local Traffic Authorityed not
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comply therewith, the Central Traffic Authority magt out such traffic arrangements, which shall
be regarded as if though they had been establisigidated, activated or terminated by the Local
Traffic Authority.

The “Central Traffic Authority” is the Traffic Cordller or the body upon which the authority of entroller is
conferred. For our purposes, the Central Traffitharity is the Minister of Transportation, in vies/his use of section
42 of the Basic Law: The Government, by which he assumed thi& Tafitroller’'s authority with respect to Bar-llan
Street.

47. Regulation 17 of the Traffic Regulations enddhe Traffic Controller with the administrativetlaority to
direct the manner in which traffic arrangements are to bagpsethis authority, like any administrative power, must be
exercised in accordance with the rules of admatist discretion and procedure. The rules of athtnétive
discretion, for their part, deal with the factdnattthe administrative authorities are permittethke into account and
any balancing between them. The rules of admitigtraprocedure determine the methods through which
administrative discretion is to be exercisgde2 I. Zamir,The Administrative Authoritj@1], at 673. These two sets of
rules were developed by the High Court of Justite @re based on the fundamental principles of egalIsystem.
They have been entrenched in our Basic Laws. llordance with the theory of administrative discretithe
administrative authority is only permitted to takéevant considerations into account. Furthermibiee administrative
authority must find the appropriate balance betvtbere relevant considerations. The balance mustdsenable, as
must the decision. The exercise of administratiiserdtion must be based on a principled, fair aystematic
examination of the factual foundation underlying thatter in question. Were the requirements cfetheo sets of
rules satisfied in the case at bar?

Laws of Administrative Discretion—Relevance

48. According to our administrative law, an administrative @itth is only permitted to consider relevant
considerations. Irrelevant or foreign considerations are prodcribee HCJ 953/87Poraz v. Mayor of
Tel-Aviv/Jaffa Mayor{4], at 324. In the case at bar, the Minister of Transporntaonsidered the affront to the
religious sensibilities and observant way of life of the Ulréhodox population living around Bar-llan Street. Is
this a relevant or a foreign consideration? The question of wheligious considerations and offense to religious
sensibilities may be taken into account has been discusdedg#t in our case lawseel A. Rubinstein,The
Constitutional Law of the State of Isra2l4 (1997) [92]. Sometimes, the answer was in the affirmaink at
other times, it was in the negatigeeHCJ 105/54_azerovitzv. Food Products Comprollederusaleni5].

Clearly, the determining factor is the language of the law conferring the aythadtthe purpose for which the
authority is conferred. As a general interpretative guideline, stuttjespecific legislative provision, it may be said
that considerations that take religious sensibilities into acarenprecluded if religious coercion is the final goal
of such considerations. In contrast, religious sensibilities beayaken into account if they are intended to give
expression to religious needSeeHCJ 3972/93Meatrael Ltdv. Prime Minister[6], at 507. Indeed, religious
coercion is said to run contrary to the right to freedom ligiom and human dignity. Consideration of religious
needs is, however, consistent with freedom of religion and hutiganity. Thus, for example, when exercising
discretionary powers to institute daylight savings time, ipésmitted to take religious needs into account. |
discussed this point in HCJ 2188gel. Minister of the Interiof7], at 439:

Changing the clock touches on and affects thetyifeof the Israeli population. As such, even tinoés
prayer and the observance of religious commandmaetselevant matters. Just as the Minister of the
Interior is permitted to take the industrial andi@gtural needs of farmers, adults, and youth axdoount,

he is also permitted to consider the interesthefeligious and secular populations.

Similarly, in the exercise of discretion to prohithie performance of a play, the fact that thequarnce offends
the audience’s religious sensibilities may be coneatlerhis was indeed the ruling in HCJ 351K&nanv. Film and
Play Review Board for Filmi8], at 814, as per Justice Landau:

According to the law of the State of Israel, eveplaywright is not exempt from the duty not to gilgs
offend his fellow’s religious sensibilities. Thidlmation is a direct product of the duty of mutt@kerance
between free citizens with differing views, withowhich a pluralistic society such as ours could not
function. This principle is important to the extdhat it can prevail over the basic right of freedof
expression.
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In another case, dealing with the Review Boardthaity to prohibit the screening of a film thafesided the
religious sensibilities of the public, HCJ 806/88iversal City Studio Inos. Film and Play Censorship Boaid)], at
37,1 wrote:

In a long line of cases, this Court has recogniziéehse against another's feelings—such as feebifigs
religion or mourning—as justifying the exercisetié authority of the Review Board for the purpo$e o
restricting the freedom of expression. The publfeslings are values which the Film and Play Review
Board, acting in its capacity to censor films, mage into account. An infringement on such fedintpy
justify limiting the freedom of expression.

One case, HCJ230/73.T.M.v. Mayor of Jerusalem—Mr. Teddy Koll¢kO], at 121, discussed whether an
administrative authority was entitled to refuseigsue a license that was required by the LicensinBusinesses
Law-1968. The reason offered for the refusal wast tpening the business in question would offered Itical
residents’ sensibilities. The Court upheld the safido grant the license. Justice Y. Cohen coreitiarjury to the
public’s religious feelings as a considerationtmetato “public security,” and, as such, to be fiegate:

Even in its narrow sense, this provision justities refusal to issue a license for a business,hyhig its
very nature, offends the feelings of the residehtb@area in which the business is to be openedu#ls,
there is a real danger of a concrete violation of the publimepéfafor example, someone requested to open
a night club in the heart of Mea Shearim, or a jputhe center of a religious Muslim neighborhodt t
Licensing Authority would be justified in refusing issue a license.

In yet another case, the Court held that religious fgeimay be taken into account when authority is exeraised t
limit the freedom of worshipgSeeHCJ 7128/96The Temple Mount Faithful v. Government of Isfa&]. That matter
was succinctly summarized by Justice Berenson:

Consideration of religious feelings, close to tlearts of numerous segments of the population, tiamo
invalid consideratiorper se provided that the use of the statutory authdsitpot a guise for attaining a
purely religious objective. Where it is possildepursue a course of action in one of two ways—eeily
ignoring religious considerations, or by takingnhéito account without imposing a large burden the
public—the second route is preferable. In HCJ 98#bdirective issued by the Food Controller wascktr
down by reason of it being an attempt—motivatecekglusively religious considerations—to prevent pig
farming in Israel, under the guise of food control. Hasing been said, in the same ruling, it was explained
that the directive would not have been defective the Controller taken into account religious neiads
manner incidental to his authority to regulate famhsumption. “Quite the opposite, there would have
conceivably been a serious problem in his behawaor he ignored these considerations.” Crim. A A7/5
Izramax Ltdv. The State of Isragl1], at 362.

Our conclusion is that the consideration of religideelings, if this does not amount to religioogrcion, is
deemed to be a legitimate exercise of administrative amytha€J 612/81Shabbov. Minister of Financd13], at 301.
Taking into account religious considerations magnfgart of a statute’s general goal. Obviouslydedrom this
general goal, there may be a more specific goal, undehwdiligious considerations are deemed illegitimaee=HCJ
953/87supra.[4]. This approach was reinforced by the adoption oBi#gic Law: Human Dignity and Liberty and the
Basic Law: Freedom of Occupation. Both of thessi®haws stipulate that their purpose is “to esthbin a Basic
Law the values of the State of Israel as a Jewish andatatiocstate.’Seesection 1 of the Basic Law: Human Dignity
and Liberty and section 2 of the Basic Law: Freedd@ccupation. Consideration of religious feelimggs recognized
in the past as being commensurate with the valtidseoState of Israel as a democratic state. Tlidityaof this
consideration is now further reinforced by the ealwf the State of Israel as a Jewish state. Indeedlewish and
democratic values of the state are inseparablgtasare endowed with constitutional status. Betlresas tools for the
legislative interpretation of lawSeeCrim. FH 2316/9%5animatv. The State of Isra¢l4]. Thus, on the interpretative
level, every effort must be made to ensure the synthesiacandmodation of these two aspeSeseCA 506/88Yael
Sheferv. The State of Isragl5].

The Law of Administrative Discretion: Balancing eRdasonableness
49. As we have seen, provided no religious coercion isviegtpbffense against the religious feelings and Jifest
of an individual or group is a relevant factor Ire texercise of administrative authority. Nonetbglet cannot be

forgotten that considering the religious feelings garticular individuals is liable to violate thghts and feelings of
another person. Thus, whether religious sensdsliire offended is a factor that cannot be coresidier isolation.
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Rather, this must invariably be weighed againstrotactors, related to both the individual and ghblic at large. A
reasonable balance must be struck between thaatioigflconsiderations. If the balance is appropridtleads to the
conclusion that the decision is reasonabEsHCJGanorv. The Attorney-Genergat 513-14 [16]. Indeed, a decision’s
reasonableness is assessed by balancing betwegett@rvalues, according to their respective weighhis is the
balancing doctrine as practiced in our public Idvis employed where an authority considers catirfige values and
interests. It has been practiced by this Court @strinstances where the exercise of discretionawyep infringes the
rights of either the individual or society.

Even so, there are some interests against which there canbladancing. For example, when the State of Israel's
very existence was placed on the scales, this Celuged to weigh between that interest and comgpatiterests. I1A
1/65 Yardor v. Chairman of Central Elections Committf¥e/]. Indeed, the Court regarded preserving ttaeSof
Israel's existence as a “constitutional given” ttobe weighed against the right to elect and betedle Nonetheless,
this case was clearly exceptional and was even the sobjgiticism. SeelA 2/84 Neimanv. Chairman of the Central
Elections Committegl 8], at 304. Thus, this Court refused to extdma 4cope of this exception to cases other than
those involving preserving the democratic nature of tite.8teiman[18]. | am prepared to assume, without ruling on
the matter, that there are other values or intettesivhich the balancing doctrine is not applicalbleis having been
said, the accepted approach in our public law is the follpwihere a conflict arises between an individual righta
public right, the Court balances between the t8®eNeiman[18], at 308; CA 294/91erusalem Burial Society.
Kastenbaunm19], at 521; CA 105/9Re’em Engineery. Municipality of Nazareth-lllith[20], at 207. This case
involves balancing between conflicting interests @aldes. This is a process of “placing competing \sabrethe scale
and, having weighed them, deciding which value is to be peef&eeHCJ 73/5 ol Ha’Am Company. Minister of
the Interior [21], at 879. This was the Court’s approach reggrthe conflict between freedom of expression and
preserving public peace, HCJ 153[83/yv. Southern District Police Commandg@?2], in the clash between freedom
of movement and public security, HCJ 448[3&har v. Minister of the Interiof{23], and in the clash between other
conflicting values and interests that constitute imental values of our legal systedee2 A. Barak,Interpretation in
Law 679 (1993) [93]. Indeed, our constitutional jurisprui@gmibeory is not based on an “all or nothing” approach but
rather on a “give and take” approach, involving balancetwéen different values. HCJ 148/38arv. Minister of the
Interior [24], at 178. As | stated in CA 105/98pra.[20], at 205:

A social value, such as freedom of expression, doesiave "absolute weight." The weight of any aloci
principle is relative. The status of any fundamieptinciple is always assessed in relation to tfadther
principles with which it is likely to conflict.

50. This Court adopted a similar approach with regard tbatece between religious feelings and the freedom of
expressionsee HCJ 351/72supra. [8]; HCJ 806/88 supra. [9]. It also adopted this approach with regardhe t
relationship between religious sensibilities relaie the observance of the Sabbath and a speaffiicgnterest—for
example, the regular supply of petrol. In thatlainstance, the Court stated that a solution imeigound which “on
the one hand, would not ignore the religious sditigb, sacred to the local residents and, atstume time, which
would guarantee the supply of vital services toghblic.” Crim. A 217/68supra.[12], at 364. This Court adopted a
similar approach regarding the relationship betwedigious feelings and the freedom of occupatitmthis context,
my colleague Justice Cheshin wrotéMeatrael[6], at 507:

The considerations of magua man, are most legitimate. Such is the nature ofodesay, in which the
individual's welfare and ability to flourish are plramount importance. Where various segmentseof th
population battle each other and the interestdalte sare intertwined, the matter of setting priesitis
self-evident. Weighing the interests inevitably leads to #egl o decide between values, each pulling in its
own direction. In balancing these interests weldival it possible—and indeed our duty—to consider
individual interests, or those of different sectofshe population, provided that we do not cogheeother
into observing religious commandments. Religious conamemts qua religious commandments, shall not
be imposed upon those who are not observant of. them

It therefore follows that religious feelings are aljuinterest to be taken into account. Nonetheless, treghtis
not “absolute.” Instead, they must be balancediZbatally” against other values that also congitaitpublic interest
and balanced “vertically” against other human gglis Justice Zamir explained, in HCJ 712&@pra.[11], at 521.:

Religious feelings are not extended absolute piotecthere is no law that provides absolute pratactd

any right or value. All rights and values, be they what thay, are relative. Necessarily, the protection they
are allotted is also relative. This equally appieethe protection extended to religious feelings.
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Furthermore, just as consideration of religioussiadlities is not an “absolute,” but rather “relagj” value that
must be balanced against other rights, values andstggese too, the right to freedom of movement is ncidhibe.”
It too must be balanced against other rights, gaar interests. It is common knowledge that theseroads and
streets closed to traffic, either partially or tiyteRoads are replete with road-signs and symthals regulate the flow
of traffic on the roads and streets. Thus, freedbmovement is a relative right and the law doespnotect its full
scope.CompareHCJ399/8%Kahane v. The Broadcasting Authorib], at 283; HCJ 806/88upra[9], at 33. In fact,
the vast majority of human rights are relative, and mayfliaged in order to realize interests which society atgrsi
worthy. SeeHCJ 153/87Shakdiel v Minister of Religious Affairg26]; HCJ 2481/93ayan v. Jerusalem District
Commandef27], at 473. The reason for this is that humantsigh general, and the right to freedom of movenrent
particular, are not the rights of an isolated indraikl living on a desert island. Instead, they are thesigf individuals
living in society. They deal with the individual in hedationships with others, and presume the existenaestate that
must realize social and national goals. Hence, edemyocratic society, sensitive to human rights, neiceg the need
to restrict them in order to preserve its capatttyprotect human rights. For both human rights thedrestrictions
imposed on them stem from the same source, amttiréie same values. Even so, there are restsaiothe extent to
which human rights may be limited. These limitatians based on the need to protect human ri§eeCA 6821/93
United Mizrahi Bank v. MigddP8], at 444.

51. The balancing of conflicting interests andueal including values related to religious feeliagd religious
lifestyle, ought to be principled, or definitional’he balancing ought to be based on a generalietiiat also allows
for the resolution of future cases. In the balagg@rocess a “rational principle” ought to be foratat. HCJ 73/53,
supra.[21], at 881 (Agranat, P.). The balancing mudegtfa “substantive criteria, which is neither paddistic nor
accidental, the nature or direction of which cartmotissessedSeeFH 9/77Israel Electric Company. “Ha’'Aretz”
Newspaper Publicatiorf29], at 361. (Shamgar, J.)

52. As the balancing between conflicting values andédsteiis not conducted with scientific tools, the weigtt tha
must attach to the various interests and values is, bytaefjmot exact. Thus, there are certain situations where th
are different ways of balancing between the cdinlicinterests and values, and there is more timenreasonable
decision. A “zone of reasonableness” is creatathirwwhich a number of different decisions will lbensidered
reasonableSeeHCJ 389/8apei Zahav Broadcasting Authority30]; HCJLugassy v. Minister of Communications
[31], at 454; HCJ 341/8Moshav Beit Oved v. Traffic Controll¢B2], at 354; HCJ 910/8Ressler v. Minister of
Defense[33]. Any alternative within the “zone of reasolsless” is considered reasonable. In such sitigtitie
choice between the various alternatives will be enlby the relevant authority. It is endowed witk #uthority to
select the alternative that appears appropriaie; fimong the different alternatives. As | mentioire¢HCJ 953/89
Indoor v. Mayor of Jerusaler{B4], at 694:

Applying the general normative criterion “near cettaof serious injury” to the circumstances of acete
case may, quite naturally, give rise to difficidises. One mayor may decide that there is neaintgrof
serious injury. Another mayor, using the same rioite may decide the injury is not serious or that
possibility of its occurrence does not reach “neentainty.” There may be a variety of possibilitied
included within the parameters of reasonablenesighweflect the legal exercise of the said ciiteriThe
choice between these alternatives will be madééygompetent authority—not the Court.

And so, when the authority in question is the latise—the Knesset—the choice between alternafiwasd
within the “parameter of reasonableness” is lefthi legislature’s discretion. The choice is in fggislature’s hands
and not the Court’s. Similarly, when the authoiiity question is the executive branch, the choicevéen the
alternatives within the parameters of reasonablaesss with the executive, not the Court. This conaiugs derived
from the principle of separation of powers. Indeglile the Court is responsible for maintainingsteéparation, it is
not charged with selecting the particular legadratitive within the "zone of reasonableness.” Imsequence, it does
not ask itself which of the legal alternatives d@uwd have chosen had it been empowered to do stheTextent that
each of the alternatives is legal, it is irreleviiat the Court may have chosen a different altermatire it vested with
the requisite authoritiRessle33], at506. A decision made by the executive branch may tlaréd illegal if it falls
outside the zone of reasonableness. Every deacistbim the zone, however, is legal and the Coulitnet strike it
down. The area of this zone is to be determinethé&Lourt.

53. “Balance” is a metaphorical concept. Whendg¢ balances between conflicting values, he gt the
normative level. The concept of “balancing” is presd on the notion that:

not all principles are of identical significancesiociety’s eyes. Thus, in the absence of legislatikection,
the Court must assess the relative social importditbe different values. Just as there is no persoroutith
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a shadow, so too, there is no principle withoutphkiBalance on the basis of weight necessarilji@sa
social assessment of the relative importance dfifferent principles.

HCJ 14/86,aor v. The Film and Play Review Boaf85], at 434. Hence, “weight” attaches to social nomeiéecting
their relative social importance. The “weighingbpess is a normative act, intended to endow theusadata with a
place within the legal system and establish thairas value, within the overall fabric of sociallwes.” HCJ 6163/92
Eizenbergv. Minister of Construction and Housig6]. To this end, Justice Shamgar was corredgHn9/77supra.
[29], at 361, in pointing out that:

The process of placing competing values on the balancingssdakcribes the interpretative starting
point, but does not establish criterion or value weights to assist in performing tpeeiaittve task.

It follows that a standard for balancing betwees ieed to preserve freedom of movement and the tngaatect
religious sensibilities must be found.

The Balancing Standard

54. In the wake of the adoption of the Basic Laws regarding human rightscabpted criteria for balancing is
the standard stipulated in the limitation clause of sec.8 of the BasidHiaman Dignity and Liberty:

There shall be no violation of rights under this Basic Law exbgp law befitting the values of the
State of Israel, enacted for a proper purpose and to an extent no greater thardbatis.

For our purposes, the relevant question is whether the order isgubd Traffic Controller, by virtue of which
Bar-llan Street was partially closed to traffic on Ssthbeve and day, is commensurate with the values of the State
of Israel, whether it was enacted for a proper purpose and whi¢harfringement of the freedom of movement
does not exceed that which is required. We are permittechpboy this standard even though the order in question
was issued under the authority of the Traffic Ordinanceviged Version]-1961, which is protected by the rule
upholding the validity of laws in effect prior to the adoptiorilef Basic LawSeeBasic Law: Human Dignity and
Liberty, 8 10. Even so, all statutes must be interpriet¢ide spirit of the Basic Law, as | noted in FH CG318/95
supra.[14], at 653:

The Basic Law’s constitutional status is projected on allsapédsraeli law. It does not overlook existing
legislation, which is also a part of the law of the Statksmafel. The constitutional aura projected by the
Basic Law influences all areas of the Israeli Law, neadly affecting the old law as well. Admittedly,
the validity of existing law is retained, as the Basic lsaaura is projected less intensely on these, as
compared to the new law. Thus, while the latter may beksttawn if it contradicts a provision of the
Basic Law, it cannot be invalidated. However, while the aldiks constitutionally protected from being
struck down, it is nonetheless not immune from being interpeeted. There is no distinction between
old and new law with respect to the interpretative influeotéhe Basic Law. Any administrative
discretion conferred by existing law must be exercised in the spirit ofatsie Baw.

Justice Dorner elucidated this point, in HCJ 4541N@Her v. Minister of Defensd37], at 138, regarding the
interpretation of administrative authority:

The limitation clause applies exclusively to powers groundeldws adopted subsequent to the Basic
Law’s enactment. However, by implication, it is appropritdealso apply its principles to the
authorities’ duties by virtue of section 11 of the Basic Lawictv also applies to powers anchored in
pre-existing laws.

Ever since the Knesset enacted the Basic Laws, the irterpneof legislation does not depend on whether the
relevant legislation precedes or antecedes the Basic Lawswike, whether the violation relates to rights
“covered” by the two Basic Laws or not is equally irrelevard natural connection exists between the
constitutional limitation clause and all public law, including hammeghts not literally “covered” by the Basic
Laws. This is because it has always been our position thakalgon includes both general and specific purposes.
SeeHCJ 953/87supra.[4]; HCJ 693/91Efrat v. Population Registraf38]. The general purposes are the values of
the State of Israel as a Jewish and democratic statsp#ufic purposes refer to the specific “proper purpose”
specified by the limitation clause. The principle of proportityahas provided for in the Basic Law, is another
expression of the reasonableness standard according to whiggmesally interpret any piece of legislation. Even
previous law must—and has always been—interpreted by the standards of the limiaten c
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We shall now consider the general principles mentioned initfitation clause. We will then proceed to
examine their practical application to the order to partialyse Bar-llan Street, issued by the Minister of
Transportation in his capacity as Traffic Controller.

The Values of the State of Israel

55. The values of the State of Israel are its values asvéshl and democratic stateéSeethe Basic Law:
Human Dignity and Liberty, 81. It appears beyond dispute thatidemyason of religious sensibilities is
commensurate with the values of the State of Israel asiahJetate. Indeed, a Jewish state is sensitive to the
religious feelings of every one of its citizens. This is tradortiori, when these feelings are connected to the
Sabbath itself. Sabbath observance is a central valuadaisin. The fourth of the Ten Commandments, the
Sabbath constitutes an original and significant Jewish contibtdi the culture of mankindéee31 The Jewish
Encyclopedia, [107], under The Sabbath, at 422. It is a cornersfaiie Jewish tradition and a symbol, an
expression of the Jewish message and the character efntsh people. Deprive Judaism of the Sabbath, and you
have deprived it of its soul, for the Sabbath comprises #rg gssence of the Judaism’s nature. Over the
generations, throughout its blood-soaked history, our nation hasaatmfiany of its children in the name of the
Sabbath.

56. Is it consistent with democratic values to restrict humgimis for the purpose of protecting religious
feelings?

The answer to this question is quite complex. Taking into accourarhéerlings, including religious feelings,
as grounds for restricting human rights is particularly proatemunder the democratic conceptisaeR. Cohen-
Almagor, Limitations of Tolerance and Freedom—Liberal Theony the Struggle Against Kahanism (1994). In
HCJ 230/73supra.[10], at 119, Justice Etzioni correctly referred to this matter as “afielohé emphasizing that:

The concept of “public feelings” has broad connotations and the subject itseliaalpdyt sensitive.

Thus, democracy finds itself in a dilemma when broaching the issue of wiietldisire to protect human feelings
can justify infringing on human rights. Indeed, democratic coreides seem to pull in opposite directions. On
the one hand, protecting human feelings is natural to the deinosyatem, for society exists in order to give
expression to these. This is the principle of tolerance, & barset of democratic theory, vital to a pluralistic
democracy. It therefore “constitutes a social objectivetsnown right, its realization incumbent upon any
democratic society." CA 294/91 [19]. | dwelt on this point in CA 105{92a.[20], at 211, stating:

Tolerance is a central value in the public order. A democratic socidtynpgde fully maximize the wants
of each individual will end up unable to satisfy even the ntynaf those aspirations. Ordered
communal life is naturally premised on mutual forbearance and mutual tolerance.

In HCJ 257/8Hoffmanv. Appointee over the Western Wa9], at 354, President Shamgar adopted a similar view,
holding:

The sons and daughters of a free society, in which human dignityaitoaed value, are all called upon
to respect the individual's personal religious feelings and his hutigpnity. This must be based on
tolerance and the understanding that personal religious feelingtheindexpression vary from one
individual to another.

An enlightened society also respects the beliefs and vidvikose who devotedly and passionately
identify with what may not necessarily be the opinions sharethdyaverage citizen. In that sense,
understanding the other is more important than self-understanding, dlthough the imperative “know
thyself,” which is borrowed from a cultural tradition not our owmerits respect, it cannot replace
tolerance, as expressed in Hillel's famous maxim in th@ukh “Do not unto the other that which is
hateful unto you." Tolerance is not a mere slogan for the appropriatiagghts, but rather a criterion for
recognizing the rights of others.

In HCJ 806/88supra.[9], at 30, President Shamgar, addressing the tension betvesstorin of expression and
offense against the listener’s feelings, wrote:

Tolerance must not give license to offend the religious sensibilitiém afther. It can even be said that a
serious violation of religious feelings is the antithesis of tolerancéhéaolerance is intended to nurture
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and promote freedom of expression, rather than to violate and sspmigyious feelings. Mutual
tolerance between people with different values and belgefa basic cornerstone on which a free
democratic society is premised.

Indeed, a democratic society is one which takes into accachtand every individual’s feelings. Democratic
values give expression to “an individual’'s personal-emotionahigeliand human dignity." CA 294/8ipra.[19],
at 481 (Shamgar, P.). Furthermore, a democratic societgfmed to recognize that rights—such as freedom of
expression or worship—must be restricted when allowing tteetme fully realized would harm human life or
physical integrity. Thus, for instance, we recognize the pdiggibf limiting the freedom to protest if it is nearly
certain that allowing the demonstration to occur threatens physica) Geher to participants or to bystand&Sse
HCJ 153/83supra.[22]. A democratic society, which is prepared to restigts in order to prevent physical
injury, must be equally sensitive to the potential need fstricting rights in order to prevent emotional harm,
which, at times, may be even more severe than physical.iddudemocratic society seeking to protect life,
physical integrity and property, must also strive to protect feelings.

57. On the other hand, a democratic system prioritizes human aigb¥e all else. Democracy is not merely
formal democracy—the “rule book conception,” according to whiatists are left to majority will. Rather,
democracy is substantive—the “rights conception," according to which thetmeggrecluded from infringing on
human rightsSeeR.M. Dworkin, A Matter of Principle 11 (1985) [104]. Thus, subSte democracy’s need to
protect and preserve human rights gives rise to a familianglile namely, whether it is at all possible to infringe
on human rights in order to consider human feelings, themselveshzimgd by the exercise of particular human
rights. Indeed, the exercise of a right, by its very naturkes nffending another’s feelings. However, recognizing
offensiveness as grounds for restricting human rights may pawsathdor undermining human rights entirely.
Consequently, a democratic society must be most caref@cognizing the legitimacy of infringing on human
rights for the purpose of protecting feelings. | noted this in, 8&3189supra,[34], at 690, a case dealing with the
possibility of restricting freedom of expression in order to protect thimdsedf a segment of the population:

If we were to restrict freedom of expression each tiha feelings were hurt, freedom of expression
would eventually disappear. Expression, by its very natukes o8ending. This being the case, if every
offended feeling were to justify infringing on freedom of expi@s, in the end the latter would lose all
meaning.

Clearly, communal life in a democratic society, by its very natugeiines some openness to offense in order to
realize human rights. The principle of tolerance, by virtue litkvconsideration for feelings arises, itself gives
rise to the requirement that one whose feelings are offendedebant. “This is the other side of mutual tolerance,
necessary in a pluralistic society." HCJ 5490t&h Filmsv. The Film and Play Review Boaad 764 [40] (Vitkon,

J.). Indeed, "[tJolerance and patience are not one-way norms, but broad, multiidimakmnsperatives...’Hoffman
[39], at 364 (Shamgar, P.). | insisted on this point, wethard to freedom of expression and offensiveness, in HCJ
806/88supra.[9], at 38, noting:

A democratic society, by virtue of its very nature and substasqaemised on tolerance for differing
opinions. A pluralistic, tolerant society is the singular forcemitting communal life and co-existence.
Hence, each and every member of society accepts the "risk" of their fdmingssomewhat offended as
a result of the free exchange of ideas. In effect, a sobatgd on social pluralism must allow for the
free exchange of ideas even if this risks offending those whonogagree with certain views. The
regime’s very foundation, as a democratic regime, requiresrtain exposure to the risk that some
members of the public may be offended.

As to the exercise of freedom of expression which infringes upon religioubikées, | stated, in HCJ 806/88
supra.[9], at 39:

It is only natural that religious conceptions are intrinsicedhated to individual consciousness. Indeed,
feelings are liable to be hurt since a contradictory religiwwadd-view is not merely an intellectual
position with which one happens to disagree. Thus, the atheist jsttikeffend the believer. Proponents
of opposing religious views are likely to offend one another. &g fact of life that a democratic
society must accept. It is particularly differences of thasure that unite us around what we have in
common. As this the only way that proponents of differing religioes/s can co-exist, suppressing the
offensive is not the solution... Nor is suppressing all opposing uiegvsolution. Doing so would only
serve to stifle the human spirit.
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And so, in a democratic and pluralistic society such as avum, there is no choice but to “absorb”
offensiveness. In a democratic society, endeavoring to fmdéeance, there is no substitute for tolerance, even in
the face of that which offends, as a means for preserving huigiats. "The regime’s very substance, as a
democratic regime, requires a certain exposure to théhaslsome members of the public may be offended.” HCJ
806/88supra. [9], at 38. This is the law regarding offensiveness in genaral, regarding religious feelings in
particular.

58. How can a democratic society escape this dilemma? How do we résobaariplications flowing from the
fact that tolerance, which underlies the democratic congepimultaneously justifies both protecting rights and
infringing them? It appears to me that the answer liesumduty to recognize a certain “threshold of tolerance”
regarding hurt feelings, which every member of a democratietgoaccepts as part of the social contract upon
which democracy is predicated. This being the case, only wharffense exceeds this “threshold of tolerance”
will restricting human rights in a demaocratic society be justified. As | riatelfCJ 953/8%upra.[34], at 690:

A democratic society, striving to protect both freedom of esgiom and the public’s feelings, must
establish a "threshold of tolerance." Only offense that excdiesishreshold can justify infringing the
freedom of expression.

This case dealt with the relationship between freedomxmiession and offense to the public’s feelings. A similar
approach should be adopted with respect to infringements of btimean rights. Clearly, the “threshold of
tolerance” is not uniform, but rather a function of the rigid afringement in question, as Justice Zamir stated in
HCJ 7128/9&upra.[11], at 521:

The threshold of tolerance for feelings, is neither set dentical in every situation. The threshold
dependsi,inter alia, on the identity of the conflicting right. For instance, theeshold may vary
depending on whether the right in question is a basic right, suitkealom of expression, or a material,
financial interest. Thus, while the threshold can be quite high if protectinggeegquires infringing the
freedom of expression, it may be lower regarding infringements on proipeeffect, the threshold shall
be set in accordance with the balance between clashing iatérethe circumstances, reflecting the
relative weight, that is to say the social importance, of the interests inaguesti

And so, it is possible to infringe human rights for the purpafsprotecting feelings—particularly religious
feelings and lifestyle—in a society with democratic valuyg®vided that the harm exceeds the threshold of
tolerance accepted in that society. Quite naturally, tweshold of tolerance” varies from one democratic society
to the next. This being the case, while it is possible to learn from the expsrigfrmther democracies, the utility of
such comparisons is rather limited. Thus, for instancesttiwer the separation between religion and state under a
given system, and the more that the rights are set out in“alogelute” terms, the more likely that such a system
will prefer human rights to human feelings. Conversely, tbheenpermeable the boundaries between religion and
state, and the more a legal culture is predicated on diVeglaonception of human rights, the greater significance
it will attach to feelings as a proper ground for limiting human rights.

Our society is unique. Consequently, the solutions that we saet are undoubtedly equally unique, or
“Israeli-style,” to use Justice Cheshin’s turn of phras&l@atrael [6], at 506, regarding the separation between
religion and state in Israel. Similarly, addressing #iationship between store closures on the Sabbath, because of
offense to religious sensibilities, and the harm to publicrdit® such causes, Justice Berenson wrote in Crim. A
217/68supra.[12], at 364:

I do not know how these matters are resolved in other countries. It is, hpreag®nable to assume that
each country seeks a solution suitable to its own needsth#tte one hand, is not estranged from the
religious values to which its citizens adhere yet, at theestimme, promises to provide the necessary
services that the public requires.

And so, in setting the “threshold of tolerance,” it is incumheyn us to consider the substance of the right
being infringed, the degree of offensiveness and the probability of the harm. Let tigmoovthese principles.

The Right's Substance

59. How does the substance of the right influence the possibilityfrofging it in order to protect religious
feelings? Would it not be accurate to assert that all rigbtsfaequal status? The accepted approach—in Israel and
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abroad—regarding the protection of human rights is that not alkrigyet of equal status. Is the right to human
dignity not different from the right to property? Even within tt@nfines of a given right, various levels of
protection may be allotted. Thus, for instance, the protectienedf political expression is superior to that allotted
commercial expressioeeHCJ 606/9Kiddum Yezumot (198%) Broadcasting Authority41], at 24.

60. This being the case, our concern is with a complicated niattdeft to evolve according to our own legal
system’s experience. For the purposes of this petition, ufficient that we establish that freedom of
movement—the right being violated—is one of the most basic righis. i$ true in Israel and in other legal
systems as well. Discussing the “citizen and foreignieeedom of movement,” Justice Silberg stated, in HCJ
111/53Kaufmanv. Minister of the Interioff42], at 536, that this right is:

A natural right, recognized as self-evident in every country boasting a demoegatie.

These words ring especially true with regard to freedorm@iement inside the country itself. Indeed, the
freedom to travel within the country’s borders is generally understobdiag of greater constitutional import than
the freedom to travel abroaBeeDahar [23], at 708. Freedom of movement within the country’s borders is usually
placed on a constitutional plane similar to that of freeadnexpression. Hence, for example, Dahar [23],
Deputy President Ben-Porat perceived freedom of movement adbineof expression as “rights of equal value
and weight.”ld.

The Extent of the Harm to Feelings

61. As we have seen, a democracy recognizes the possibiligstatting human rights to prevent harm to
human feelings. This having been said, not every hurt feelindiggstiiolating rights; such harm must be
tantamount to a severe offense to human feelings. What intensitynofahth justify an infringement on rights will
vary from one right to another. Thus, only severe, seriousgene offense to another's feelings can justify the
infringement of a basic human right, such as freedom of expre3diese cases shall be so exceptional that they
shake the foundations of mutual tolerar8eeA. Barak,Freedom of Expression and its Limitatipd® HaPraklit
5, 18 (1991-1993) [100].

This was our approach to infringements on the freedom ofiamrigbressionSeeHCJ supra.[8], at 16; HCJ
243/81Yeki Yoshav. The Film and Play Review Boafd4]; HCJ 14/86supra.[35]; HCJ 806/88upra.[9]; HCJ
953/89supra.[34]. This is the law regarding the tension between the freedamorship of one faith and between
offending members of a different stream of belief. HCJ 7128/@6a.[11]. | believe this approach should apply to
the matter here—the balance between freedom of movement withstate and protecting religious sensibilities.
As we have seen, substantively, freedom of movement resembles freedom of @xpféesie rights may be called
“superior;” they are granted a "consecrated a place of honbe iteple of basic human right&§teHCJ 153/83
supra.[22], at 398). Freedom of expression may be infringed to ptessvere, grave and serious harm to human
feelings, including religious sensibilities; similarly, & possible to restrict freedom of movement under such
conditions. “The nature of the harm” in question in both instmeast be identical. Restricting freedom of
movement is only possible when the harm to religious feelings and lifestyle iie,sgnaeve and serious.

62. The severity of the affront to religious feelings is meakshyeits scope and its depth, as Justice Zamir said
in HCJ 7128/9&upra.[11], at 524-25:

The severity of the offensiveness is measured on two letelcope and its depth. First, the harm must
be broad. It is therefore insufficient that one person or a gralp with minority extreme opinions is
offended.

Likewise, negligible harm, even if it continues over many gearinsufficient. Both conditions need to
be fulfilled: only harm to the religious feelings of a given grthat is both broad and deep shall be said
to exceed the threshold of tolerance in a manner that mafy jiestricting another group’s freedom of
religious worship.

The Probability of the Harm

63. At times, the severe, grave and serious harm to feelingdrkagly occurred; other times, it is a risk that
has yet to materialize. When the latter is the case, theassk always justify infringing a protected human right?
The answer is no. The central status that democracy extehdsnian rights leads us to conclude that only a very
high probability that feelings will be offended will justify ilfging on a right. At times, it is held that there must
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be a “reasonable probability” of the risk materializiggeCrim. A 126/62Disentzikv. Attorney-General45];
Neiman[18], at 311. In other cases, the risk must be “real anduse” SeeDahar [23]. The requisite degree of
probability varies from right to right, from case to case, as | noted in HCJ 1&8388[22], at 401-02:

The variety of potential situations necessitates a mhgtilsd balancing approach. We must refrain from
adopting a single standard for all matters. The reason ®isthihat conflicting interests are not always
of identical normative import and the problems that arise from the diffeasited themselves, vary.

In Neiman[18], at 311, | further noted:

In determining which standard of probability should be adoptedhcnsive and universal measure is
inappropriate. The matter depends on the magnitude of the varioustoupflights in a given context.
The question is always whether the harm’s significance, togeittethe probability of it materializing,
justifies infringing on a citizen’s right.

With respect to anything relating to freedom of expressionapproach is that a mere possibility, or even a
reasonable possibility, for that matter, is insufficifemtthe purpose of violating the public interest. The probability
of the harm materializing must be nearly certain or proxilypatertain.Seesee HCJ 73/58upra.[21]; HCJ14/86
supra. [35]; HCJ 806/88supra.[9]; HCJ 680/88Schnitzerv. Chief Military Censor[46]. The probability test
resembles the standard adopted by this Court regardingimslabf freedom of worship and freedom of
conscienceSeeHCJ 292/83Temple Mount Faithful Association Jerusalem District Commandé47], at 456;
HCJ 2725/935alomonv. Jerusalem District Command¢#8]; HCJ 7128/96&upra.[11]. In light of the close link
between freedom of movement within the country and freedom oéssipn and worship, it seems to me that this
probability requirement must also apply to infringements ondfreeof movement within the state. It shall be
noted that the “actual and serious suspicion” standard was adefitedegards to violations of freedom of
movement outside the country’s borddbahar [23], at 708. This having been said, in that same case, Deputy
President Ben-Porat emphasized the difference between freetlonovement inside and outside the state’s
borders, and narrowed the “actual and serious suspicion” tekaisit applied exclusively to traffic crossing the
state's borders. “Internal” traffic should be subject to the nearmgrtast.

A “Proper Purpose”

64. As we have seen, human rights are not to be infringed, sstvietions that are prescribed by statute and
enacted for a proper purpose, as per article 8 of the BasicHluman Dignity and Liberty. The issue of whether a
given purpose is deemed to be proper is ascertained on two lénvelirst examines the purpose’s content; the
secondexamines its necessity. On the first level, a given purposieemed to be proper if it reflects a social
objective, which is sensitive to human rights. Likewise, g@se is said to be proper if it is intended to fulfill
general social goals, such as a broad social policy or pregehe public interesGeeBank Mizrahi[28], at 434.

On the second plane, a purpose is deemed reasonable if the need to &iifilbibitant to society and to the state’s
values. The degree of importance is likely to vary accordiritbe substance of the right that is violated. Thus, for
instance, American law distinguishes between three levels of rightsisTeffect, freedom of speech, voting rights,
freedom of movement and the right to equality are found at tHeestigevel. As these rights are deemed
fundamental, only a purpose endeavoring to fulfill a compellinge dtaterest, pressing public necessity, or
substantial state interest shall properly infringe thertowter standard is required with respect to other rigb¢e

3 A. Barakinterpretation in LawConstitutional Interpretatiofi93], at 522. For its part, Canadian law requires that
the highest standard be applied to all matters involving huights. We need not take a stance regarding whether
Israeli law should distinguish between different levels ofutsry. Suffice it to say that, as in foreign law,
infringements on freedom of movement—a freedom at the pinnacle @rhrghts in Israel—requires the highest
of standards.

The “Least Restrictive Means”

65. Human rights may be infringed only if the means used dexused the necessary. While the “proper
purpose” test examines the objective, the “least restricheans” standard examines the means employed for
achieving the purpose. It is a proportionality test, employed tiaellsfor examining administrative and
constitutional discretiorSeeHCJ 5510/92Zurkemarv. Minister of Defens@49]; HCJ 987/94uronet Kavie Zahav
(1992) Ltd.v. Minister of Communicationfb0]; HCJ 3477/98Ben-Attiyahv. Minister of Education, Culture, and
Sport[51]; See als&Z. Segal Grounds for Disproportionality in Administrative La®9 HaPraklit 507 (1990-91)
[101]; I. Zamir,Israeli Administrative Law as Compared to Germany'Mishpat U'Memshal 109 (1994-95) [102].
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In HCJ 3477/9%upra.[51], at 11-12, | noted that the issue raised by the “proportionality” test is:

Whether the means employed correspond to the objective ¢legyts realize. Proportionality implies
that the means need to befit the goal that is pursued. The principle of propitytoraks to protect the

individual from the regime and to prevent excessive infringésnen individual freedom. As such, the
means that the regime employs must be carefully selecteatdier to bring about the purpose’s
realization.

66. In Israel as in foreign law, the proportionality testhi®e- prongedSeeHCJ 3477/9%upra.[51], at 12;
Bank Mizrahi supra[28], at 436. The first prong requires a rational connection bettveemeans and objective.
Thus, the means employed must be precisely “cut out” tolfdifé desired goal and rationally lead to its
fulfilment—"the rational connection test.” The secgomang prescribes that the means in question infringe on the
individual as little as possible. This is to say that the maemsaid to be proper only if it is not possible to achieve
the objective in a different fashion, whereby the infringenvemtild be minimized—"the least restrictive means
test." The third prong provides that the means selected are dapaipipe if the infringement on individual rights is
not related to the benefits said to flow from the desired objective—the “tedtpmportionality test." As Professor
Zamir,seeZamir supra.[102], at 131, explained:

The third prong refers to the proportionality itself. Accordtngthis prong, it is insufficient that the
authority select appropriate and moderate means. Instead, thatguttust weigh the public benefits of
achieving the goal against the harm caused the citizen bynéams’ application. The relationship
between the benefit and the harm, and indeed between the means and objective, ropsttimnal.

67. Considering the feelings of one segment of the population may dthensegments. For our purposes,
considering the religious sensibilities of Ultra-Orthodox Jeivsd in the neighborhood of Bar-llan Street
infringes the freedom of movement of others. The proportionaigtyprovides that infringements on the rights and
interests of citizens seeking to travel on Bar-llan &t the Sabbath must be proportional. In other words, the
rights of these individuals are not to be infringed beyond wha¢déessary to safeguard the religious feelings of
other individuals. The question of determining the appropriate mears-when infringing on human rights
surpasses the necessary means—is examined according to the three-pronged test.

Summarizing the Normative Framework

68. To summarize: consideration of feelings, including religemrssibilities, as proper grounds for infringing
on human rights is most problematic from the point of view ofraateacy. Democracy finds itself trapped in an
internal conflict, which it must naturally address witleaj care. The Israeli solution is the following: considering
feelings as grounds for restricting human rights is only perohésgihen the following three conditions are met.
First, taking feelings into account conforms to the speabgective underlying the legislation. Secontis
permitted to take religious feelings into account only if dangdoes not involve any religious coercion. Third
religious feelings may only be considered when the harm te ikeso severe that it is said to exceed the proper
threshold of tolerance. This threshold shall vary from rightigbt. Freedom of movement, specifically, can be
restricted if such harm surpasses the threshold of tolerance. ISmrafitions must be met for this to be true. First,
the harm to religious feelings and the observant lifestyle bristevere, grave and serious; second, the probability
that the harm will materialize must be nearly certaingdilarsubstantial social interest must underlie the protection
of religious feelings; fourth, the extent of the harm to freedbmavement must not exceed the necessary. This is
to say that the least restrictive means are to be selected from amoraystilifiale options.

Having set out this general normative framework, let us now examine thecspasiiat bar.
From the General to the Particular
69. Bar-llan Street’s partial closure is based on three piedegisiation. The basic authority to regulate traffic
is set out in section 70(1) of the Traffic Ordinance [Resdi Version], which empowers the Minister of
Transportation to enact regulations for:
Traffic arrangements, and rules for the use of roads by vehicles, pedestriatiseaiad

The Traffic Regulations were enacted by virtue of this authorization. Riegula/ (a) provides:

The Central Traffic Authority is permitted to diteabe Local Traffic Authority regarding the determaiion
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of traffic arrangements, their alteration, termimatand maintenance.

As we have seen, the Minister of Transportation, under section A2 Blssic Law: The Government, assumed the
powers of the Traffic Controller. The Minister's powers cannoteegcthose of the Traffic Controller. In his
capacity as Traffic Controller, the Minister of Transportatiwsiructed the Local Traffic Authority to close parts of
Bar-llan Street to traffic on Sabbaths and Jewish holiday®g prayer times in order to safeguard the religious
sensibilities of the Ultra-Orthodox residents in the are&. drder in question was handed down subsequent to the
Minister of Transportation’s determination that there is an alternatetoddar-llan Street.

The Issue of Authority

70. Our starting point is that the Traffic Controller is, in pringipl@powered to order that a street be closed to
traffic on Sabbaths and Jewish holidays. With respect to loegtstsituated in Ultra-Orthodox neighborhoods this
is undisputed. In principle, the Traffic Ordinance [Revisedsidm] does not distinguish between various sorts of
streets, roads or drives, in all that concerns the TrafficrGiterts authority to regulate traffic therein. As such, the
type of road does not affect the authority to order its clogarese it only influences the exercise of discretion
regarding its potential closure.

The Issue of Discretion

71. Did the Minister of Transportation in his capacity asfiré@ontroller properly exercise his authority? Our
analysis begins with the fact that the Traffic Controller must take ictouat traffic considerations. It is incumbent
on the Controller to ensure that residents be able to reatthbmes and be able to travel from point A to point B
in a given neighborhood. Moreover, he must ensure that inter-citg @& city entrances remain open to traffic.
Were it to become clear that no proper alternate rouBatdlan Street is available, it would not be possible to
close it off to traffic on Sabbaths and Jewish holidays,rdégss of the harm caused to religious feelings and
lifestyle.

72. However, rather than weighing traffic considerations, the stéiniof Transportation, in his capacity as
Traffic Controller, considered the residents’ religious ifegd. Was he permitted to do so? Clearly, religious
matters cannot be the dominant consideration for, as we bawve the dominant considerations must be traffic-
related. However, in view of my assumption that the altenmatis is reasonable from a traffic perspective, does it
then become possible to take into account secondary considerationsas those related to safeguarding religious
feelings and lifestyle? The answer is in the affirn@tiAlthough traffic related considerations are centnay tare
not absolute. To this effect, the Court has held that fregettion, for instance, was a secondary consideration
that could properly be taken into accouBeeHCJ 1064/94Computest Rishon Le Tzion (1986)Minister of
Transportation[52]. Thus, the issue boils down to the following questions: isrétigious factor a relevant
secondary consideration? If so, what is its weight? Can it exceed the incongexssaciated with rerouting traffic
and the two extra minutes that doing so requires? Is dhtsrf sufficiently weighty so as to outweigh the traffic
difficulties caused the secular residents in the area, whesdgom to travel is restricted? The answer, needless to
say, is far from simple. It is incumbent on us to examine rihbts and interests struggling for primacy.
Subsequently, we shall proceed to examine whether, under the stiatwes, the Minister is authorized to weigh
all these rights and interests. Finally, we shall examinether the weight that the Minister attached to them was
appropriate and whether his decision is within the zone of reasonableness.

The Interests and Values Struggling for Primacy

73. Which interests and values clash in the case at barth®©one hand, we have society's interest in
preventing offense to the sensibilities of the local religious latipn. The population in question, residing
immediately around Bar-llan Street, is Ultra-Orthodox. &esgnagogues are found along Bar-llan Street. The
area boasts over one hundred synagogues and institutions for Tadsth Gh the Sabbath, the neighborhood
residents customarily attend synagogue, Torah lessons, visit,rédohbiyy and friends who live in the adjacent
Ultra-Orthodox neighborhoods. To these residents, the desecratiba 8abbath on Bar-llan Street is offensive
and infringes their observant lifestyle. Indeed, from theispettive, the offense is both bitter and severe. This is
the interest in question on one side of the issue. This having beentsidide lemphasized that | am not convinced
that Sabbath traffic on Bar-llan Street infringes thedoee of religion of the residents. These residents are free to
observe the religious commandments. Sabbath traffic does notteedemy them this freedonCompareHCJ
287/69Miron v. Minister of Labour{53], at 349. Even so, traffic on the Sabbath does harm sigergs’ religious
feelings and their observant lifestyle.
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74. On the other hand, we have freedom of movement, to whictciiae is entitled. Freedom of movement
is a basic right, guaranteed to each and every Is@&diDahar [23], at 708; HCJ 72/8Atamallav. Northern
Command54]; Crim. Motion 6654/98Binkinv. The State of Isragb5]. It is entrenched in the Basic Law: Human
Dignity and Liberty. It is derived from the principle of humdignity, which is enshrined in our constitution.
CompareElfassy6 BferGE (1957) [90]. The individual's freedom to travel "flofxgm man'’s intrinsic freedom as
such, and from the state’s democratic character.” HCJ 391422 The Tel-Aviv/Jaffa District Rabbinical Court
[56], at 506. Each individual in Israel is granted the congtitat right to travel freely. “This constitutional right is
self-sufficient, and can even be implied from human dignitg Bberty.” HCJ 2481/93upra[27], at 472. The
significance of freedom of movement is the freedom to travel freely onsstre@troads. HCJ 148/88pra.[24]. It
is the freedom to “come and go™4&“liberté d'aller et de veniré.And so, closing Bar-llan Street to traffic on the
Sabbath—either a full or partial closure—infringes the public’sstitutional right to freedom of movement.
Moreover, preventing the free-flow of traffic on cityests injures the public interest in the free-flow of tcaffis
Justice Berenson noted in Crim. A 217&®ra.[12], at 363:

The use of private vehicles is increasingly indispensableete¢onomy and to satisfying collective and
individual social and cultural needs. This is particularly wnethe Sabbath and holidays, when public
transportation is generally unavailable.

Beyond this, closing Bar-llan Street to traffic on the S#blth inconveniences and financially harms those
members of the public wishing to travel along Bar-llan Stogethe Sabbath. It harms secular Israelis seeking to
use Bar-llan Street as a traffic artery connecting vardeugsalem neighborhoods. It particularly harms the secular
residents residing in Ultra-Orthodox neighborhoods surrounding Bar-llart. Fieeehem, Bar-llan Street serves as
a traffic artery permitting them to access their ladasctly. Closing Bar-llan will compel these membersted t
public to walk from one end of Bar-llan Street to the othardistance of one kilometer and two-hundred
meters—in order to reach their homes. Their family andtguwedl be forced to do the same. Surely, in the end,
part of the secular public will revolt against what they e as religious coercion. Truth be told, in teague

[1] case, Deputy President Agranat pointed out that the ordevde alsegment of a street to traffic on the Sabbath
"in no way...constitutes religious coercion whatsoever, asrither did not compel petitioner number two to act in
a way that runs counter to his views regarding religitth,’at 2668;Baruch[2], at 165. To my mind, however, this
matter is far from simple. Be that as it magel Rubinsteirsupra.[92], at 177, note 14, the subjective sensation
that one is being religiously coerced is clearly discernalrleng some members of the public who are prevented
from circulating on Bar-llan Street during the hours that it is closedffictr

75. Employing legal concepts, how are we to characterize the clashing smtenest We have already seen that
freedom of movement on the Sabbath is a constitutional righthwsiinfringed by street closures on that day.
How is the interest infringing on this right to be charactef?z& does not have the status of a human right. As
noted, the offense to religious sensibilities and the obserfestlyle caused by motor traffic on the Sabbath does
not infringe the freedom of religion of the observant public. We are ndahderith a horizontal clash between two
conflicting human rights. However, the interests of the alasgrresidents in safeguarding their sensibilities and
way of life forms part of the public interest in preservinggbblic peace and public ord&eeHCJ 230/73upra.
[10], at 121.

In CA 105/92supra.[20], at 205, | highlighted this public interest:

The public interest, with which the various human rights offash, is varied. The expression "public
interest" encompasses and includes a rainbow of public intereititswhich organized society is

concerned. As such, public security and welfare are both inclededs the public trust in public

authorities. Similarly, the public interest in the recognitdnndividual rights and the preservation and
promotion of tolerance, among citizens and the authoritieshenditizens, is included. The rule of law,
the independence of the judiciary and the separation of powers are all cleadyiniebdists.

Likewise, in HCJ 14/8&upra. [35], at 430, regarding the need to balance between freedom @fseixpr and
public order, | noted:

Public order is a broad concept that is not easily defined, andewheaning varies depending on the
context. In this context, threats to the state’s existateeemocratic regime, as well as public welfare,
morality, religious sensibilities, a person’s right to repatatiand the need to guarantee fair legal
proceedings are all included under the rubric of public order.
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It appears, therefore, that taking into account religious sdtisiiand the observant lifestyle forms part of
both the public interest and public ord8ee alsdHCJ 806/88supra.[9[], at 29. At the same time, however, the
need to preserve the free flow of traffic on Sabbathstaradlow members of the public—whether the public at
large or local residents—to travel freely constitutes part optitdic interest and of the public order. As such, both
clashing interests can be described as falling under the rubric of the "puiigsirit

The Relevance of the Clashing Interests

76. Is the Minister of Transportation authorized to weiglelabhing interests and values? More specifically, is
the religious factor—as part of the public interest—a relevamsideration in the context of the Traffic
Controller’s exercise of discretion? As we have seen, offerfgielings in general, and religious sensibilities in
particular, is a relevant consideration, provided that it doesamdtitute religious coercion. This is generally the
case. Is this consideration relevant with regard to the Traffic Contsoflathority? In my view, the answer is in the
affirmative. The approach which perceives the religious faatoa “general consideration” which may be taken
into account is equally applicable with regard to the Traffantroller’s authority to close Bar-llan Street. In
exercising this authority, the Traffic Controller must consttierinterests of all those who use the street, and who
are affected by its closure. This includes the religious ist®ie& those affected by regulations respecting Bar-llan
Street.

In theLeague[1] case, which dealt with a street closure for the purposesgépting disturbances to prayers in
a nearby synagogue, Acting President Agranat wrote:

There can be no doubt that the respondent was taking interdeceeligious interest in considering the fact
that motor traffic on the streets, on festivals &adbbaths, disturbs the concentration of the wapghns of
the Yeshurun synagogue, preventing them from prasangfortably. There is no fault in that—just as there
is no fault in considering cultural, commercial, or health @s; provided that they affect a significant part
of the public.

Id.. at 2668. In a similar vein, iBaruch[2], at 163-65, Acting President Landau noted:

The petitioners’ submission that the respondent exceededth@ity) as per the Traffic Ordinance and
Traffic Regulations, by taking into account the religious public’s sensibilitiestisonvincing...

Ensuring the Sabbath rest, in accordance withitestyle of the interested public, is within theaffic
Controller’s authority to regulate road-traffic

For our purposes, just as motor traffic along Jerusalem’s Kiaegrge Street disrupts prayers at the
Yeshurun synagogue, vehicles on the segment of HaShomer strélet, fieart of Bnei’ Brak, also
disturb the Sabbath rest of the local residents in thatlcleitra-Orthodox area. Safeguarding this
interest is not tantamount to religious coercion. Instead, it is mer@gdirg protection to the observant
lifestyle.

Hence, the Traffic Controller—for our purposes, the Minister ah3$portation—was authorized to take into
account the offense to religious sensibilities and the observant Eedtifie local residents, living around Bar-Ilan
Street, as a relevant consideration in exercising hisediisorwith respect to the partial closing of that street t
traffic on Sabbaths and holidays. The key question, however, is hdaldaoce between the relevant religious
consideration and the other conflicting considerations. It is to this issue thatwiam.

The Balance Between the Relevant Considerations

77. The key issue in the petition at bar relates to the @mlhetween the freedom of movement and the
religious consideration, as well as all other relevant congidesa It is incumbent on the Minister of
Transportation to balance safeguarding the religious sensgitifiehe local residents against the right of each
member of the public to travel on Bar-llan Street every day of the weelellaas the public interest in keeping the
street open year-round. Acting President Agranat emphasized this pogésigue1] at 2668, noting:

The legislature’s objective was to empower the Centraffidrauthority to regulate traffic on city
streets...to this end, the vehicles’ proprietors’ and pedestriatesest in using public roads for their
various needs as well as the legitimate needs of otheres¢gof the public, particularly those residing
in the houses adjacent to public roads and those using them were considered. As¢hAtisney has
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argued, the problem to which the Central Traffic Authority hmaassider in such circumstances is the
need to strike a proper balance between these interests.

The Central Traffic Authority is under a duty to addressyewencrete case in light of the particular
circumstances, taking into account all the interests thastteet's closure may affect. In the end, the
problem is one of measure and degree.

In a similar vein, Acting President Landau emphasized thd tedalance between conflicting interests in
Baruch|[2], at 165:

It is necessary to strike a balance between the confliatitegests; this is a matter of measure and
degree. It is but one manifestation of the endless problem ofdoeeoncile two “camps™—the secular
and the Ultra-Orthodox—so that they live in peace in mutuglesso that neither seeks to "conquer”
the other or "triumph" at the other’s expense.

Our case also presents the same balancing conundrum, whieh lzetsveen conflicting values and interests.
No one has so argued that the public interest in preventing traffic frontating on Bar-llan Street on the Sabbath
is “existential,” and that other interests cannot be weighemstga Similarly, the view that the public interest in
the free-flow of traffic on Bar-llan Street on Sabbathsestential” and cannot be balanced must equally be
rejected.

78. As noted, the proper balance is arrived at through examinatibie dimitation clause of the Basic Law:
Human Dignity and Liberty. The State of Israel's values a¥ewish state require us to consider religious
sensibilities, and indeed attach significant weight to this factor. 3$enee of the problem is in the State of Israel’s
values as a democratic state. We have seen that, inoitiext it is proper to take into account the religious
feelings of the religious public residing around Bar-llan &fré& the Sabbath traffic arrangements aimed at
safeguarding these constitute a substantial social needowfiradl traffic to travel on the Sabbath and festivals
offends religious feelings in a manner that is severe, gravesaridus, and if the probability of this harm
materializing is nearly certain. Then and only then dodsedome possible to say that the harm to religious
sensibilities and the observant lifestyle of the Ultra-Orthoégiding around Bar-llan Street exceeds the threshold
of tolerance which is acceptable in a democratic society. Is this thherase

79. To my mind, the harm to the Ultra-Orthodox public’s religious feelings mméuam the free-flow of traffic
on the Sabbath in the heart of their neighborhood is severe, grdv&esous. Indeed, to the religious Jew, the
Sabbath is not merely a list of the permitted and the forbidden. Rather, theaobdew perceives the Sabbath as a
normative framework, intended to create a particular atmospBeireRabbis, of blessed memory, described this
special atmosphere as the additional soul which man is grap¢edthe entrance of the Sabbath, which leaves him
as it exits. Babylonian Talmud, Tract&eitza 16a, [110]. This rest is intended to bring the routine of délydia
halt, and relieve man of daily worries. This rest seelgetmit a person to fully dedicate himself to his fanaihd
to his most cherished values. Moreover, rather than menglivate or family affair, the Sabbath is a community
matter. Thus, an observant community’s expectation is thedbbath rest is not restricted to the private domain
of its members, but that it will envelop the public realnwadl. With the coming of the Sabbath comes rest, not
only to one’s backyard but throughout the neighborhood. The hustle atel dfudaily life is replaced by prayer,
family walks and the like. A crowded street that traveitbes heart of the neighborhood, with the sounds of
honking and engines, stands in stark contrast to the Sabbaibphtene, as the majority of the local residents
understand it. In effect, severe, grave and serious haranreligious Jew observing the Sabbath ensues upon
encountering traffic on one’s way to synagogue or to a Torahuitestis usual, the burden of proving the severity
of the harm is on the person claiming to have been injuredhelitdse at bar, this has not been the subject of
dispute and was proven in the various affidavits submitted to the Court.

80. It should be emphasized that the excessive harm to religious fe@megs h result of the fact that Bar-llan
Street is situated in the heart of the Ultra-Orthodox neighborhdtds the Six Day War, Bar-llan Street was
found at the periphery of the religious neighborhoods. Traffic orb#isath traveled along the neighborhood's
periphery, so that even if religious feelings happened to badattonce in a while, the offense was negligible.
The uniqueness of our case is a function of Bar-llan’s locatitimeiteart of the Ultra-Orthodox neighborhoods, so
that traffic on Sabbaths causes severe harm to religiolisgieeT his is also the difference between Bar-llae&tr
and other surrounding streets. While these other streetdsarsimated next to religious neighborhoods, their
location is peripheral and they will therefore remain ofgetraffic on Sabbaths. The Ultra-Orthodox are offended
on those streets also. However that harm cannot be sawrgass the threshold of tolerance expected in a
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democratic society.

81. The near certainty test is met in this case. Indeedsethere, grave and serious harm to the religious
feelings of the local residents caused by the Sabbath trsffiot a question of probability. It is proven fact. In
dealing with the probability of religious feelings being offendea@ aesult of a certain film being screened, in HCJ
806/88supra.[9], at 41, Justice Goldberg wrote:

The clash between two basic values requires an estimatitime dfrelative social importance of the
various principles" an examination of the probability, forcegmixiand scope of the harm that one
principle causes the other.

The probabilitytest, which ascertains the likelihood of harm, is outdidestope of examination in this
instance. There is a need to consider to the probability ohdhnen as long as we are incapable of
establishing the facts. In such cases, it is incumbent ¢m estimate the risk of the harm. As such, we
accept the "near certainty" test as the proper test respdutiigim and Play Review Board’s authority.
In such circumstances, we must estimate the riskatipatrticular film will endanger the public welfare
and whether the level of risk is one of "near certainty."

However, when we can determine ourselves whether a given filemdsf religious sensibilities or
denigrates a person’s reputation, it is not necessary tatstthe likelihood of harm. In such instances,
our eyes are capable of seeing and our ears of hearing whether harm of this nafact pgésent.

This is the law in this matter. Beyond "near certainty,"ollie certainty was unequivocally proven. It was
proven that the religious feelings and lifestyle of the lodalakOrthodox residents are in fact severely, gravely,
and seriously offended by reason of traffic going through their neighborhood on Sabbaths ansl festiva

82. Freedom of movement is not to be restricted absent a “promerspu’ A purpose is said to be proper if its
content and the need it addresses are proper. In my opinion, in tecotsterit, safeguarding religious feelings and
the observant lifestyle constitutes a proper purpose. That sontlis dictated by the State of Israel’s values as a
Jewish and democratic state. It is also prescribed bysfecial purpose underlying the Traffic Controller’s
authority—the religious factor—which although not the sole, or el@ninant, objective, is a proper secondary
purpose. The most difficult question is whether the need tzedhis secondary objective is a “significant social
matter.” Mr. Langer, the Acting National Traffic Controjlevas initially convinced that the social need to close
Bar-llan Street on the Sabbath was not significant. Insee me that, according to an objective standard, the case
is borderline. Under these circumstances, there is no hasistérference with the assessment of the Traffic
Controller. In effect, had Mr. Langer not changed his originaitipas there would be no reason to question his
decision. Neither is his change of heart, in my view, tadbemed erroneous. Thus, both decisions—whether
forbidding traffic along Bar-llan Street on Sabbaths or théowalg it—appear to me to be within the zone of
reasonableness regarding the need to close the street.

83. Freedom of movement—the right infringed by Bar-llan’s closureSabbaths—must not be restricted
beyond what is strictly necessary. Is this condition imehis instance? This matter is difficult to resolve. This
having been said, it appears to me that Bar-llan Strdmftdute closure throughout the Sabbath, from beginning to
end, is excessive. As the harm to religious feelings andyléets inflicted during prayer times, closing the street
beyond those times would infringe the freedom of movement more thanessary. Indeed, it is incumbent on the
authorities to opt for the least restrictive means at thgaoded. For our purposes, the least restrictive means would
be a partial closure, during prayer times, at which time religious feelingsomteoffended, rather than imposing an
absolute closure. This is undoubtedly the case from the perspective of the residdsats, who would be unable to
reach their homes throughout the Sabbath, were an absolute closure to be imposed.

This having been said, is closing the street to traffig daking prayer hours excessive? To this end, we must
distinguish between harm to the interests and values of semdar individuals residing outside the Ultra-
Orthodox neighborhoods crossed by Bar-llan Street, and the haused the interests and values of their
counterparts, residing within these neighborhoods. This distinitieftal in light of Bar-llan Street’s role as a
traffic artery connecting neighborhoods and its providing access to the property of thedmt=aits.

84. The harm caused to the secular members of the publ@ingesutside the Ultra-Orthodox neighborhoods

serviced by Bar-llan Street, who seek to exercise their freedomoa#ment and right to travel from one end of the
city to the other, is not excessive. As pointed out, allithatquired of them is a detour, taking no more than two
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extra minutes. While this is an infringement on their freedorma¥ement, it is not excessive due to the three
following conditions. First, the alternative routes are opetmatiic on Sabbaths. Second, Bar-llan Street itself is
open to traffic on Sabbath, save prayer times. If, in mecii will not be possible to travel on Bar-llan Strae
times other than during prayers, the harm to the secular pidit be deemed excessive. Consequently, if the
violence on Bar-llan Street on Sabbaths will continue during thes tiha traffic is permitted, this will excessively
burden the secular residents’ freedom of movement. Third, &arStreet is open to security and emergency
vehicles even during the hours that it is closed to traffic. BarSteeet serves as a traffic artery leading to Hadassa
Hospital, located on Mount Scopus. The two extra minutes it takasive through the alternate route are crucial
when it comes to saving human lives. The same applies twitgeeehicles, endeavoring to preserve the public
peace. Such vehicles may freely travel along Bar-llan Street at all hours.

85. The matter is quite different with regard to the arsa@ilar residents of Bar-llan Street, or those secular
members of the public looking to visit family or religiousefrids living in Ultra-Orthodox neighborhoods. The
partial closure of Bar-llan Street severely infringes tfreedom of movement. The harm is grave as, prior to the
closure, secular members of the public, as well as tlamilyy and guests, living in the Ultra-Orthodox
neighborhoods were able to park their vehicles on Bar-llaretSared reach their residences on foot from there.
This closure, however, will compel secular residents to aatke northern or southern end of Bar-llan Street, and
to walk the length of Bar-llan. This walk, which is by noame short, does not constitute a reasonable alternative.
The alternate routes of Route no. One and Route no. Four are interadledv traffic to flow from one end of the
city to the other. What, however, will become of the sectdsiding in the Ultra-Orthodox neighborhoods
themselves?

86. This question is by no means simple. Closing Bar-llan Street to traffie @abbath causes severe harm to
the secular residents living in neighborhoods around Bar-ll@etStFhey were also harmed in the past, when the
neighborhood's inner streets were closed off, and now, unabbadh their homes, they suffer additional harm.
This having been said, the harm in question is narrow in scopieeg are perfectly able to travel along Bar-llan
Street at all hours, save prayer times when the street is closed, includangs Finiel Sabbath and holidays.

Is this infringement lawful? Can it not be said that theingBment on the secular residents’ freedom of
movement is excessive? Every effort should be made in ordarrimize injury to these secular residents.
Consequently, it is only appropriate to consider the possibifitgranting special permission to the secular
residents to use Bar-llan Street even when it is clohed.as security and emergency vehicles are permittesket
the street on the Sabbath, the same possibility should be extended to locakssicldats. Undoubtedly, this is the
case regarding the physically challengesEHCJ 5090/96, or those residents whose occupation requires it, such as
petitioner number three.

87. In practice, to what degree would the secular residetmg lin Ultra-Orthodox neighborhoods around
Bar-llan Street be harmed were the street to be [wartébsed? How many secular residents live in these
neighborhoods and how will the street’s partial closure harrm2h&he evidence before us does not provide a
satisfactory answer to any of these questions. Mr. Langendaticexamine this matter in drafting his order to
partially close the street to traffic. Instead, he relied on thectdiected by the Sturm Committee. While the report
is in the Court's possession, we do not have the protocols of dh@nitee's discussions, nor is there any
information regarding the local secular residents—if such infbomavas ever presented to the Sturm Committee.
In his decision, the Minister of Transportation relied on tkarieret Committee’s report, which also does not
contain data regarding the secular residents. Responding to our inquiriesyattérethe state informed us that no
data respecting the secular residents was in possessioa Mfirtister of Transportation. It emphasized that at no
time was the Minister approached by secular residents oppoairiipB's closure. The assumption, therefore, was
that most local residents were Ultra-Orthodox. Regardingighige, the petitions before us contradict each other.
One petitioner stated before the Court that “there atdensttherous secular residents living in the area, such as
non-observant elderly couples who are regularly visited by tihdolren on Sabbaths and holidaySée supra
para. 15. In contrast, the petition of the Committee of TehAand Bar-llan Street Neighborhoods stated that
“nearly one hundred percent” of the those living around Bar-llaeeSkeep the Sabbath, and that there are less
than fifty secular residents in the area.

The Law of Administrative Procedure: Gathering Data and Related Flaws
88. Case law provides that a government decision must be based mupported by relevant facts. To this

end, the authority must gather the relevant data and verify thedfutisssearch with extreme care, as noted in HCJ
297/82Brennerv. Minister of the Interiof57], at 48-49, by Acting President Shamgar:
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The decision must always be the product of serious, fair and systematictresearc

The decision-making process by the authority must bgaosed of a number of crucial basic stages. These
include the gathering and summarizing of data,fyieg the data’s significance—which, in the eveft o
alternative thesis, includes verifying the propositiors ramification of the conflicting thesis—and, finally,
summarizing the reasoned decision. This processresshat the relevant considerations are taken int
account, that the arguments submitted are fairlyrémed, and that the resulting decision will witingt a
legal and public critique.

89. What are the ramifications of the governmerthaity's failure to perform a proper verificationhe
consequences are a function of the circumstandess, Tot every violation of proper administrativegedure will
result in the administrative decision being strdokvn. In HCJ 2911/98aki v. Director General of the Ministry of
the Interior[58], at 304, Justice Zamir wrote:

We must draw a clear distinction between the rule bindiagattministrative authority and the remedy
granted by the Court when that rule is transgressed. The ridend on one planand the remedy in
another. After the fact, the Court will weigh different adesations than the factors the authority should
have weighed.

In a similar vein, in HCJ 2918/98lunicipality of Kiryat-Gatv. The State of Isradb9], at 848, Justice Dorner
pointed out:

It is necessary to distinguish between primary rules, guitiegadministration’s actions, and secondary
rules, regulating the legal results of violating these primary rules andnhtleglies for such violations.

Indeed, not every flaw causes an administrative decisidmetstruck down. Generally, only a substantive
violation leads to such a resuieeHCJ 161/805an Tropez Hotel Ltd. Israel Lands Authority60], at 711; HCJ
465/93Tridet v. Local Council for Planning and Building, Herzlighl], at 635. The effect of a procedural flaw
depends on two factors. First, we mastertain whether the violation of administrative procethfteenced the
decision’s content. Second, we must assess what effect std&img the decision will have on individuals and
society.SeeHCJ 400/89 evittv. President of the Military Trubunal, Southern Distri6R], at 711. Thus, Professor
Zamir was correct to point out that:

Only a substantive violation of administrative procedure, infringihggal principle or a human right, is
enough to justify the decision’s reversal.

The issue of whether the violation is substantive, which wouslifjuthe decision’s reversal, is in every
case determined by two considerations. First, whethewitilation is likely to have influenced the
decision, or, in other words, whether the decision would have beerediffa its absence. Second, what
are the benefits to the parties and society if the decision is struck down.

[l Zamir supra[91], at 683-84.

90. As we have seen, the Minister of Transportation did not rmakappropriate factual assessment of the
impact of the closure on the secular residents living inBiellan Street area. Instead, the Minister reldated
Bar-llan Street as a main traffic artery that did nowjafe direct access to adjacent land owners, whereas ¢le¢ str
also provides direct access to adjacent lands. As a rmultpncerns of secular residents living in Ultra-Orthdox
neighborhoods who would be harmed by the street’s closure on the Sabbath veeidresded. Let it be noted that
the Sturm Committee encountered a similar problem regardinigaBaand festival street closures in the Har-Nof
neighborhood. From an administrative procedural perspective, the Gemraitted properly. It called on the
secular residents to provide information on their place of nes@dand mapped out their location. It also marked
the roads and access-ways to remain open to the secutemtesand their guests. The Minister of Transportation,
for his part, did none of these things. Is this flaw substaPtiF-rom the perspective of the first consideration
—namely, the flaw’s influence on the decision’s content—tae fh question can surely be said to be substantive.
As we have seen, the data regarding the secular residentsitivihg Ultra-Orthodox neighborhoods around
Bar-llan Street is completely absent. The flaw is eguallibstantial from the perspective of the second
consideration—the effect of striking down the decision, both gdijeand specifically. Indeed, striking down the
Minister’s decision will preclude the street’'s immediatosure. As a result, the severe, grave, and serioustbarm
the Ultra-Orthodox residents’ religious sensibilities widlrgist. This however, is inevitable when the freedom of
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movement is at play, prior to determining an appropriatefacially grounded balance between this right and
between harm to religious feelings and lifestyle.

Additional Arguments

91. Various arguments were raised in written and oral sulimssmade before the Court. To the extent | have
not addressed these arguments in my decision, they are dejEbtse arguments do not affect the legal structure
of this decision, and they failed to sway my opinion on the matter.

Conclusion

92. In all that relates to the use of Bar-llan Streetaamain artery, serving to connect various Jerusalem
neighborhoods, the Minister’s decision is within the zone cfaeableness. In contrast, the Minister’s decision is
flawed in its failure to address the plight of the sactdaidents living in Ultra-Orthodox neighborhoods and, as
such, must be struck down. There is no alternative sadedtare the Minister's decision ordering the street’s
partial closure null and void. It will be incumbent on the Minigtie reconsider his policy respecting Bar-llan
Street’s partial closure, bearing in mind that it is a traffic arteoyiging direct access to the adjacent lands.

Additional Comments
The Tzameret Committee

93. While | did not address the Tzameret Committee’s recommensia my judgment, this in itself no way
reflects my opinion regarding their importance. Indeed, the Ctsmeis recommendations are most important, and
my hope is that they will be seriously considered. The Tzan@oenmittee was set up as per the Court’s
suggestion, based on our understanding that the Sabbath traffic issues inrtilideOneighborhoods can only be
resolved by way of agreement and compromise. The problem isé&ositive and grave. It relates to the larger
problem of Sabbath traffic in Jerusalem and to religious-secugdiores in these matters. These problems, by their
very nature, best lend themselves to a social rather thahdelution. Social consensus, based on compromise, is
by far preferable to an imposed judicial decision, as easiShamgar noted Hoffman[39], at 354-55, which
dealt with prayer at the Western Wall:

All this leads us down the treacherous road of balancing batwenflicting persuasions, convictions
and opinions. In this context, it is far better to recadt the exclusive focus on the "miracle cures" that
our generation expects to be handed down in Court, is not nelyetfsarappropriate solution or the
desired cure for all our ills. These solutions are imposedwedicially ordered, rather than agreed upon
in instances where experience seems to suggest that understambiigcassion between proponents of
opposing viewpoints, although at first glance appearing more difficult, is far mofalfruit

While the Tzameret Committee operated precisely in thidt,spicompromise was not reached and a social
covenant was not struck. Thus, we rule on the matter for lacka€e. This having been said, the Court cannot
adopt the Tzameret Committee’s views in our judicial deeisDur concern is with Bar-llan Street’s closure to
traffic on the Sabbath. Thus, while permitting public transpiortson the Sabbath in a different place is likely to
constitute a proper social balance, it is nonetheless irrdléwaeaching a judicial decision. Indeed, not all that is
relevant in the social or political sphere is equally relewarthe legal sphere. For instance, the Court itself
proposed that the problem of closing Bar-llan Street be resdlyedpening Yam Suf Street, as a basis for
agreement and compromise. While this suggestion may be an agi@aocial compromise, it has no any bearing
on a judicial ruling. As a social compromise was not succégsadched, our judicial ruling is inevitable. Such a
ruling is anchored in relevant considerations exclusivelyhigdnd, the Tzameret Committee’s recommendations
are merely of secondary import.

“The Slippery Slope”

94. The following argument was made before the Court: if BarSkaeet is closed to traffic on Sabbaths, even
partially, the domino effect will be powerful. Additional fiafarteries will be closed, as will main roads. The
entrance to Jerusalem will soon follow suit, as will streets acnasd.Is

As a judge, it is not for me to provide a political response to these concernsspdyise can only be legal, and

it is the following: any decision to close a street, roaditgrentrance to traffic will have to be analyzed orasec
by case basis. Thus, the legality of a particular closure muteisnply that a different street’s closure is legal. We
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judges are quite capable of distinguishing between differentsstimdween one closure and the next. In this vein,
in HCJ 606/93upra.[41], at 26, Justice Cheshin correctly noted:

One of our roles as judges—and a difficult one at that—is knowomagth distinguish between essence
and periphery, between one case and another, between varanes. The fact that a particular case is
difficult does not justify that we refrain from attempting to distinguish imnfaiher cases.

This is the law for our purposes. We are addressing the maBar-dlan Street, and that matter alone. | have
concluded that there are reasonable alternatives to a&arStreet with regards to its use as a traffic route
connecting various parts of the city—as opposed to its use as an access wayrnethefiocal secular residents.

What then will be the law when the issue of Sabbath traffic diffexent traffic artery arises? Such a case shall
be evaluated according to the same measure employed in ¢hat das, no more and no less. | am not prepared to
change the legal measure for future fears that have yet tiatiae. Such fears are based on speculation. The
“slippery slope” argument is a difficult one, which we must alwaldress with a certain degree of skepticiS®e
F. SchauerSlippery Slopes99 Harv. L. Rev. 361 (1986) [107]. Thus, while it may vesllwe that the slippery
slope is indeed quite perilous, the slippery slope argument is by far more dangerous.

The Lack of a Legal Standard

95. It has been argued that, because the Minister of Transportalszhtd set forth a framework of criteria for
the exercise of his discretion, that his decision is flaviedeed, it is unfortunate that he did not set out such
criteria. It is appropriate that the government authoritieogecriteria for the exercise of their discreti@ee2
Zamir supra.[91], at 780. These would provide the administrative authorith Wit opportunity to set proper
policy in a conscious and carefully planned manner. Suchiartielp prevent discrimination, allow for long-term
planning, and subject the exercise of discretion to review. This having been said, | amvivatezl that the lack of
independent guidelines here is sufficient to invalidate the Mirsstlecision. The closure of main traffic arteries is
by no means a routine matter. Each case is evaluated indiyjdiralts own merits. Even so, it is appropriate that
the Minister of Transportation to set guidelines in these matters.

96. The lack of independent guidelines was felt was in relatidinet choice of alternatives to the closed route.
Here, the Court was informed that there were altermaties to Bar-llan Street, one of these being through Route
no. Four, the other being Route no. One. Both these roads pass Ultra-Orthodox neighbdadedsd arguments
asserting that that there is no basis for preferring Baislldltra-Orthodox residents’ religious feelings and the
observant lifestyle over those of their counterparts residing around Routeenan@Route no. Four. According to
which criteria did the Minister exercise his discretiorthis instance? Moreover, what will become of Bar-llan
Street’s closure in the event that demands to close these twatdteoads on the Sabbath will arise? According to
which criteria will the Minister of Transportation act undecls circumstances? These are important questions
indeed. In my view, the answer to them is to be foundemthterial before the Court. As to the fgsiestion, we
emphasized the difference between streets that go throughdtteohan Ultra-Orthodox neighborhood—where
thousands of Ultra-Orthodox individuals reside on both sides of sustsst-and roads that are found at the
neighborhood’s periphery.

With respect to the secorgliestion, it is clear that, as soon as we consider thebpibgsdf closing the
alternate route, the issue of the original route’s closurefezgs. Our concern is with complementary solutions. It
is possible to partially close Bar-llan Street provided #maalternate route remains open to traffic on the Sabbath.
However, the moment that the alternate route is closedffic wa Sabbath, Bar-llan Street must be opened. This
position is shared by the Minister of Transportation who noted:

For as long as the road in closed...Golda Meir Boulevard (RRwad) shall remain open, as will the
entrances to the city.

Seepara. 25 of the Minister’s response brief. Let us add Route m® t@this statement. Clearly, it is best that the
Minister prescribe a general formula for these purposes, welates to all alternate routes. It is our hope that, in
the future, this will be done.

97. Related to the issue of the proper legal standard is théoguelshow requests to close streets for religious

reasons are to be dealt with. To this effect, the Teatm@ommittee distinguished between various categories of
roads. The Committee recommended that the authorized local and central bodieshaeriatter. It also discussed
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when a reasonable alternate route is required and when it is not. In addfifoppited that an appeals board be set
up, which would enable decisions about street closures to be appealed. In thishieddndister’s decision was:

It is incumbent on the relevant actors to examine thessnmendations in detail. If, subsequent to an
examination of this nature, these professionals recommenththatcommendations be implemented,
and in the event that | see fit to accept them, it will be necessary to chate& gdeeordingly.

The matter, however, is left to the discretion of the Mamigif Transportation. It is appropriate that these
suggestions be positively weighed. Particularly important is gpeas board, which, if set up, will enable
interested citizens to appeal decisions. Indeed, were aucippeals board in existence today, we would have
perhaps learned the number of secular residents living ra-Olthodox neighborhoods around Bar-llan. It is our
hope that these issues will be decided speedily, allowingrdiEic Controller to decide afresh with respect to
Sabbath street closures while also granting the right to bfipesse decisions. Even so, it is clear that—from an
administrative procedural perspective—the lack of this appeathanism will not influence the validity of the
decisions.

98. It has been argued before the Court that the matter of Badttest closures must be regulated by statute.
This approach is indeed proper. The subject matter is impon@hitas appropriate that it be enshrined in
legislation. Moreover, it is also appropriate that the legistaprescribe primary arrangements and leave secondary
determinations to administrative authorities.

While this is how a constitutional democracy operates, this itheajuestion placed before us. Our question is
whether the existing legal regime, which endows the Trafint@ller with the authority to determine primary
arrangements respecting the flow of traffic—such as the n@ftt8abbath street closures—is illegal because the
primary arrangements are not enshrined in legislation. This question is to beeahswibe negative. We are not to
substitute the desired law for the existing law. Many laegenatters in our lives, which in the past were regulated
by secondary legislation but were in fact worthy of being anchiorgaimary legislation. Suffice it to cite the
matter of recruiting Yeshiva students to the army. It has la@gued that this last issue is an important one which
would best be anchored in primary legislation. With this the Cagreed. Nevertheless, we held that the lack of
primary arrangements prescribed by statute does not invalidatectmelagy legislation in this respe&eeRessler
[33], at 501. This too is the law in the case at bar. While this is not desirableoiietheless legal.

Violence

99. For a considerable amount of time now, Ultra-Orthodox facti@nge engaged in violent activities on
Bar-llan Street. Stones were thrown at passing catks palice intervention was required, Sabbath after Sabbath.
There are those who believe that this violence has succeedatihging about a new perspective regarding
freedom of movement on Bar-llan Street. This is to saytheastreet’s partial closure will, to a certain extéiet,
tantamount to rewarding this violence, as Justice Landau so accurately desddarch at 1652]:

In a law-abiding country such as ours, the physical pressure of illegal demonsaatiorislent protests
must never be allowed to impose solutions. Violence breedshgmland a country that allows such
violence to succeed will destroy itself from within. | &arful that this issue can serve as an obvious
example of such destruction, for it gives the impressiontti@tiots and demonstrations which took
place pressured the government into searching for a new solution to the problem.

This having been said, the fact that it was the violenceptisited the matter to the fore, and that precipitated
the matter’s review, does not, in and of itself, provide ceffit reason to strike down the decision—provided that
its content was not influenced by the violence. Justice Landau insisted on this Bainiéh at 1652], holding:

How shall the Court, in hindsight, deal with the unfortunate tteet the administrative arrangement in
guestion was reached only after violence? Certainly, na emmuld validate an invalid arrangement for
fear that voiding it will result in renewed violence. Nor wtll on the other hand, strike down an
arrangement, which appears both valid and appropriate, onlyd®edavas motivated by an attempt to
find a deal with violence. The proper response to illegal &esvis an appropriate police reaction, and
the enforcement of the penal law.

Indeed, we must distinguish between this violence and the admiivistauthority exercised in its wake. All
legal means must be employed to fight the violeseg,HCJ 153/83supra.[22], at 406, and every person’s
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freedom of movement must be protected. “Maintaining an arrangedwes not imply surrender to those

threatening to violate it. Rather, it is extending sheltet protection to the victims of such violence-mongers.”
HCJ 166/71Halon v.Head of the Local Council of Ousfigb3], at 594. (Berenson, J.) Freedom of movement in
Israel must not be allowed to fall prey to violence.

100. As for the exercise of administrative discretion, suchratisa is deemed flawed when it is influenced by
the violence on the streeatompareHCJ 549/75supra.[40], at 764. The balances between the various relevant
considerations must be struck on the basis of their respeatight. The violence on the street must not influence
this weight. A government authority whose path is influenced bewnea on the street is destined to falter. In this
respect, Justice Silberg, in HCJ 155F8&zarv. Mayor of Bat-Yanfi64], at 1512, correctly pointed out:

Today, there may be demonstrations and protests by varioggousli factions; tomorrow, the
anti-religious sectors may be the ones accused of running amoklistadbing the peace... this
phenomenon is a Sword of Damocles dangerously dangling over us, leadieysurrender of public
institutions to the terror on the streets.

Justice Landau, in HCJ 512/80he Archeological Institute of Hebrew Universitlerusalemv. Minister of
Education and Culturgs5], at 543, spoke in a similar spirit:

Tolerance and patience are indeed necessary, as is congsitherifeelings of the other side. This by no
means implies that one should surrender to the pressure lfegal idemonstrations and the violent
behavior of extremist groups, seeking to impose their viewdsvall on government authorities, whose
authority they do not recognize.

This having been said, the proper exercise of discretion ®r# invalidated merely because violence raised
an awareness of the problem. Such is the case here. doaminced that the decision of the Minister of
Transportation was taken with a proper understanding of freedamoeément and its influence on the Ultra-
Orthodox public’s religious sensibilities. As such, his decision masnfluenced by the violence, except for the
fact that it was the violence which brought the matter to the Ministerigtiatie

101. The Minister’s decision was to partially close Bar-llan Steeétabbaths. We have seen that this decision
strikes a proper balance between the conflicting consideragasding the flow of traffic within the city. As
noted, the full closure of the street would excessively infringefieedom of movement. This being the case, the
decision to close the street to traffic during certain haairgremised on the fact that it will be open for the
remainder of the day. If the violence will continue, howesad if it will affect the free-flow of traffic during the
hours when vehicles are permitted to travel, then secegatents will likely refrain from driving on Bar-llan for
fear of being attacked. If this scenario materializesdiiigcate balance struck shall be undermined. Under such
circumstances, there will be no choice but to fully reopenllBarto traffic on the Sabbath, with the police strictly
enforcing the law.

Tolerance

102. Tolerance is among Israel’s values as a democratic state. It is by¥ilerance that rights may at times
be infringed on in order to protect feelings, including religisessibilities. Tolerance is also one of the State of
Israel’s values as a Jewish state, as noted by Justice ENeinian[18], at 296:

This is the doctrine of government in our Jewish heritage—tolefan@dl, of each and every group, to
each opinion and each world-view. Tolerance and mutual undergjegrisure that each individual and
every group has a right to express its views.

Hence, tolerance serves as a measure for striking the firajpece between various clashing values, as | noted in
CA 294/91supra.[19], at 521

Tolerance constitutes both an end and a means. It is in itselfah eodj which every democratic society
must aspire to fulfill. It equally serves as means, asoh for balancing between social goals, and
allowing for their reconciliation when they clash with each other.

How is one to be tolerant towards those who are not? In thé@psthefore us, we repeatedly heard the

argument that the Ultra-Orthodox residents are not tolerathieof secular counterparts. They are not prepared for
any compromise whatsoever, as tolerance would dictate. An exarhtieir unwillingness to compromise is the
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fact that they rejected the Court’s proposal regarding the elafuvam-Suf Street. It was argued that they view
tolerance as a one-way street—to serve their interests, absent anyromamo their part.

103. It cannot be denied that these contentions do have a cers@nirbdhe facts presented. The Ultra-
Orthodox’s refusal to compromise regarding Yam-Suf Streetavdsficult blow. In truth, tolerance should be
mutual, as President Shamgar wrotéloffman[39], at 354:

Tolerance and patience are not one-way norms, but broad,dimutirsional imperatives...tolerance is
not to be invoked only to collect rights, but rather, as asmeafor recognizing one’s fellow’s
entitlements...tolerance must be mutual. Shows of strength thaiceuifom violent groups are not
worthy of such tolerance.

What then is the law when certain groups in society are intoleranthéyéhten unworthy of tolerance? To my
mind, it is incumbent upon us to be consistent in our understandidgnodcracy. According to the democratic
perspective, the tolerance that guides society’s members liantodeof everyone—even towards intolerance, as |
wrote in HCJ 399/85upra.[25], at pp. 276-277:

The democratic regime is based on tolerance...tolerance of llmwsedeeds and views. This includes
tolerance of those who are themselves intolerant. Tolerantieei force that unites us and permits
co-existence in a pluralistic society such as ours.

It is incumbent upon us to be tolerant even of those who are antolef us, due to the fact that we cannot
afford to be otherwise. Because if we are not tolerant ofntioéerant we shall undermine the very basis of our
collective existence, premised on a variety of opinions and vimekiding those that we disagree with, and
including the view that tolerance is not mutual.

Judicial Review

104. The Minister of Transportation was faced with a difficitltagion, which can legally be dealt with several
ways. Thus, he would have been authorized to decide to contittughwi status quo. In other words, Bar-llan
Street would have remained open to traffic. This would have been a proper decisio, atrigppropriate balance
between the various considerations to be taken into accourst. Advever, was not the Minister’s decision.
Instead, he opted for a partial closure of the street oha®a He was authorized to do so in all that regards the
use of Bar-llan as a traffic artery without direct access to adjacehttzers. His decision to this effect is within the
zone of reasonableness. Under these circumstances, ther@ysplaee for the High Court’s intervention. In fact,
the question is not how the Court would act, if it were inTitadfic Controller’s place, but rather if the latter extt
as a reasonable Traffic Controller would have. My answer sogiiestion is in the affirmative. This, however, is
not the case with respect to the use of Bar-llan Sa®attraffic artery which also provides access to adjdaedt
users. In this respect, the administrative process waedland the decision adopted deviated from the realm of
reasonableness. In this regard, the Court has no choice but to intervene.

A Final Word

105. Long have | traveled down the treacherous road that is Bar-llan. The caseib&fdrg no means simple.
From a legal perspective, it is most difficult. A constitutiodemocracy will hesitate before it infringes human
rights in order to safeguard feelings. A delicate balancedagtveonflicting considerations is required, and this
balance is not in the least bit simple. The case beforedificsilt from a social perspective. Attempts to reach a
agreement and to strike a compromise have all failed. Thig bige case, the solution must be found in a judicial
ruling, which is quite unfortunate. Nevertheless, in President Landauds inDawikat[3], at 4 “as judges, this is
our role and our duty.”

The Result
106. The final result is as follows: a reasonable alternativi@at-llan Street was found in all that concerns

travel arrangements from one end of the city to the other. Under these cira@sstha partial closure of the street
during prayer times on the Sabbath, as per the Ministerisidecstrikes an appropriate balance between freedom
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of movement and the Ultra-Orthodox local residents’ religious sensibaitid®bservant lifestyle.

Consequently, 1 would have rejected the petition and revokedrtter nisihad the matter of the local secular
residents and their families not arisen. Clearly, this presutimat three conditions are met. First, the alternative
routes must be open on the Sabbath. Second, Bar-llan Streeemast open to traffic on the Sabbath during the
hours when traffic is permitted, and the free-flow officamust not be hampered by violence. Third, Bar-llan
Street should remain open to emergency and security vehicles even during prager time

The factual situation, however, is quite different. There is a @nollith the traffic arrangements regarding the
local secular residents, living around Bar-llan Street—ttieir family and loved-ones, and all secular residents
who visit their religious friends on the Sabbath. The interesisesk individuals were not taken into account. Nor
was a proper factual basis prepared. In this respect, thet®fiof Transportation’s decision was made in violation
of proper administrative procedure, as it failed to distinguidivden the different sectors of the population
residing in the areas in question. Thus, Bar-llan Street wasliyact@sed to all traffic on the Sabbath. Under these
circumstances, | suggest that the Court reject the petition in HCI5484d make therders nisiin HCJ 5016/96,
5025/96 and 5090/96 absolute, so as to strike down the Ministeeision to partially close Bar-llan Street and
return the matter to him. In his new decision, the Minigi# take into account the interests of the local secula
residents and their guests, as this judgment instructs. These

interests will be considered in accordance with an approgeateal basis, according to the conditions set out in
this judgment.

Under the circumstances, no order for costs shall be made.

JusticeT. Or

The Minister of Transportation decided to close a sectioerofsdlem’s Bar-llan Street, measuring 1.2 km., to
motor traffic during prayer times on Sabbaths and Jewish holidays. Was this dieei$id® This is the issue in the
petitions before us.

Opening Comments

1. My judgment was written prior to having h&e bpportunity to examine the judgment of my caojleg the
President. As the President elaborated on theamidacts and procedures, | will not revisit thdnitially, 1 only
addressed those facts that were relevant to myiggosHowever, after reading the President’s judgineé felt it
necessary to add three additional brief commenthépurpose of clarifying my position.

2. To be quite frank, | would have preferred it hadvlimeous parties in the case at bar come to an arrangeme
one that could have spared the involvement ofCbigrt. This was the reason for our recommendatiana committee
be set up in order to help the parties strike a compromise. To maydigrare efforts were fruitless. As such, we must
deal with a matter which is the subject of fierce putdiotroversy. Whichever way we decide, there will los¢hwvho
will not be satisfied, and who will regard our decision asifi. No verdict is capable of satisfying everyone. h t
extent that we discharge our judicial duty to revie Minister of Transportation’s decision in actance with the
legal criteria used for assessing the legality of admatigér decisionscriticism is to be expected from one side or the
other. As has become the norm, the criticism will be @fr#isult reached by the Court, or by any one of the presiding
judges.With the exception of a precious few, not many will be pdeituinterested in the legal reasoning underlying
any of the opinions. We have grown accustomed @ddht that the rulings of this Court have sersitdolitical or
social ramifications.

Even so, despite our awareness of these implicativa are not at liberty to refrain from decidingtters that
demand the attention of this Court. As difficultthe task before us may be, and despite the snticf those whose

claims will be rejected, we have no alternative but to disehaug duty and rule according to the law applicable to the
facts of the case, each judge according to higyabihderstanding and conscience.

This having been said, let us proceed to the mattiaar.

Bar-llan Street
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