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Petition for Order Nisi

A petition for anorder nisi is hereby filed which is directed at the responsl@mdering them to appear
and show cause why they should not revoke goverhmeswlution 3598 of June 15, 2008vhich
instructs the Minister of Interior to refuse familyification applications of personsgistered in the
population registry as residents of the Gaza Strip and amgsiding in the Gaza Strip despite not being
registered in the population registry as a resident of the Gaga S

Preface

1.

This petition is directed against a government ltgsm which sweepingly prohibits family
unification between Israelis and their Gaza Stpipuses, contrary to family unification proceedings
between Israelis and their West Bank spouses, wdriehpermitted under certain conditions. The
stories of petitioners 1-12, which will be spedfien detail hereunder, demonstrate the severe
implications of this policy.

The government resolution — which has already lme¢@nded five times — is ostensibly based on
the provisions of a specific section in the Citizleip and Entry into Israel Law (Temporary Order),
5763-2003 (hereinafter: themporary order or thelaw). However, as will be argued herein
below, the resolution radically departs from thevigion of the law, in a manner which justifies its
revocation. But more importantly, the governmensotetion severely and disproportionately
infringes the right of Israelis to family life, &ght which has been recognized as situated at the
heart of human dignity and liberty.

On January 11, 2012, a judgment was rendered ingdetitions which challenged the temporary
order and were joined together under HCJ 46@&@¥on v. Minister of Interior . The judgment
examines whether the temporary order is constitatidfollowing amendments which were made
therein after the previous petitions which weredilagainst the law (HCJ 7052/@@lalah v.
Minister of Interior ). The majority justices inGalon ruled that the infringemenbf the
constitutional rights meets the requirements oflithéation clause.

However, theGalon judgmentwas rendered, as aforesaid, after the temporargrdnds been
somewhat mitigated by an amendment of 2005. Saiehdment allowed spouses — Israelis and
OPT Palestinians — to live together in Israel, uragtain conditions, mainly, the minimum entry
age for family unification proceedings.

The government resolution challenged by this etjtviolates the delicate balance underlying the
Galon judgment, by imposing a complete prohibition omilgt unification proceedings with Gaza
Strip residents. Therefore, this petition will aggthat the government resolution does not meet the
conditions required to uphold the temporary ordbicty were established in ti@&alon judgment.

It should be clarified and emphasized that thetipegrs are well aware of the tense security
situation which exists between the State of Iseael the Gaza Strip. The petitioners do not take
lightly the importance of securing State safety rfepsonable and proportionate measures, by
balancing between the nature of the threat facatidytate and the public at large, and by giving a
proper weight to the nature and importance of thendn rights which are being violated. This

petition concerns the unreasonable and disprop@tiionature of the sweeping policy established

! Which was extended by government resolutions N6.&@Quly 19, 2009, No. 2097 of July 18, 2010, R634 of January 16,
2011, No. 4155 of January 22, 2012 and resolution34 of April 14, 2013.



by the respondents, who refuse to conduct speekaminations with respect to a specifically
defined category of families, contrary to theirlingness to conduct specific examinations in other
cases, as will be specified below.

The Factual Background

The Parties

7.

Petitioners 1-12 are "mixed" couples — Israelis @ada Strip residents — who are totally deprived,
by the government resolution, of the opportunityive together in the State of the Israeli spouse.

Petitioner 13 (hereinafteHaMoked: Center for the Defence of the Individualor HaMoked) is a
registered not-for-profit association located imu3alem, which acts to promote human rights of
Palestinians in the OPT. Among other things petérol3 handles family unification proceedings
of Palestinians in Israel with their family membardhe OPT.

Petitioners' Stories

The Hadri family — petitioners 1 and 2

9.

10.

11.

12.

13.

14.

15.

and Hadri were married in Jun&.200 has been residing outside the
Gaza Strip, where his registered address is, sinoat 2000, long before the spouses were married.
After their marriage the spouses have been livmgearusalem, where their three children were
born.

On January 2, 2008 submitted a family uedifom application with , at the East
Jerusalem Population Administration Bureau. Over ¢hurse of 2008, was orally told,
that in order to continue with the processing & tmily unification application, he must close all
criminal files pending against him. However, thelagation was not denied.

tried to close the criminal file which waending against him (at that time only one file
was pending against him), with no success. Two éagvyith whom he consulted told him, that it
was preferable to wait until the file was closealrtto actively act in that matter.

While the Hadri spouses were waiting, sadenced to a period which was referred to
by the court as "short and symbolic" — thirty thidsys — for driving in Israel without an Israeli
driving license.

Transcripts of the hearing, the judgment and veémited June 13, 2011 are attached and marked
P/1.

was imprisoned in the Dekel prison. Afienving his sentence, was taken, on
July 28, 2011, by the employees of the Israel RriService to the Erez crossing, and was
immediately expelled from there to Gaza, although reiterated, time and again, that a
family unification application was pending in hisatter and that his wife and three children were
waiting for him in Jerusalem.

In response to HaMoked's letter, following the dsjmn of , the Ministry of Interior
informed that the application of the spouses famifig unification was refusedin view of
government resolution 3598

The spouses initiated several legal proceedingsnirattempt to relieve the difficult situation in
which the family was entangled. On October 4, 2Gi1 administrative petition 7112-10-11 was



16.

17.

18.

19.

20.

filed in their name, in which the court was regedsto cancel the expulsion of petitioner 2 from
Israel, which was made contrary to the procedurehef Ministry of Interior which prohibits
expulsion while an application is pending. In amdif on October 11, 2011, an application was
submitted to the Humanitarian Committee which wstaldished pursuant to tlitizenship and
Entry into Israel Law (Temporary Order), 5763-2003

The humanitarian application of October 11, 201itheut its exhibits, is attached and marl&a.

On November 27, 2011 a judgment was rendered iadh@nistrative petition in the matter of the
Hadri spouses, which deleted the petition. An apbp®aA170/12) was filed on January 5, 2012
which was rejected on June 6, 2012.

The judgment in AAA170/12 is attached and marRési

Respondent 2's decision dated July 1, 2012, wasvest on July 10, 2012, according to which
petitioner 2's humanitarian application was rejgcteview of the government resolution and "lack
of humanitarian grounds".

Respondent 2's decision dated July 1, 2012 ishegthand markeg/4.

An appeal which was filed following the rejectiohtbe humanitarian application (Appeal 543/12)
was deleted on September 9, 2012 in view of thgmeht in AP 10144-11-1Kafaeyah Ahmad

v. Minister of Interior , which concerned — like the case of the Hadri spsu- a retroactive
implementation of the government resolution on @pgibns which were pending when the
government resolution entered into force. The chaithe appeal committee held in his decision
that should the legal rule be changed, in viewhef &appeal which was filed against the District
Court's judgment in the Ahmad case, the Hadri spowgould be able to file a new appeal, and
laches would not be asserted against them.

The decision of the chair of the appeal committeed September 9, 2012 is attached and marked
P/5.

The hearing of the appeal against the judgmeritérAhmad case, AAA 7212/12, is scheduled for
October 21, 2013 before this honorable court.

Thus, as a result of a flawed conduct of the aitthsrin the form of an unlawful expulsion, and a
retroactive implementation of an abusive, genenal sweeping government resolution, the Hadri
family is torn between Jerusalem and Gaza. Theikdadiuses do not wish to live in Gaza but the
government resolution does not enable them tattigether in Jerusalem.

The Kahouiji family — petitioners 3 and 4

21.

22.

23.

The spouses and Kahouji werdadasn September 30, 1999. is an
Israeli resident and was born in Gazahisdegistered address is over there. When
they married was a manufacture engineasindent in Germany, and the spouses
resided in Germany until 2001.

Over the years the spouses had four children: __, born on September 30, 2000; , born
on July 2, 2003; , born on January 4, 2008; , born on August 9, 2011.

In 2001 the spouses left Germany. rautm&amla and to Gaza.

submitted for a family unification apation in 2002.



24.

25.

26.

27.

28.

29.

On April 15, 2004 the family unification applicatiavas approved and was referred to
the DCO to receive a permit for one year.

The referral to the DCO is attached and mafRé&xd

Shortly thereafter, Mr. Kahouji tried to receivgo@rmit at the Erez crossing, based on the referral
of the Ministry of Interior, but at the crossing Was barred from entering Israel, he was told that
no permit would be issued to him and he was serk bmpty-handed.

A few days later representatives of the Ministemtérior called Mrs. Kahouiji and told her that she
should go to the Ministry of Interior and returretreferral. At the Ministry of Interior she wasdol
that the reason for the retraction of the refercalld not be divulged to her.

In view of the above, the spouses decided that would move to Gaza. The family resided
there until 2011, when the spouses decided that __ would move with the children to Israel,
which offers better living conditions and educatapportunities.

Since then the family is torn apart. dredchildren live in Ramla, Israel. lives
in Gaza. and the children visit the fatiehe family during school vacations.

The spouses would have preferred to live togethésrael, but this possibility is not available to
them. In view of the government resolution, if submits a family unification application
with , it will be automatically denied, doethe fact that he is a Gaza resident.

The Abu 'Adrah family — petitioners 5 and 6

30.

31.

32.

33.

34.

, an lIsraeli resident, and , ea@agident, were married in 2001. Over the
years they had five children: , born ont&waper 4, 2002; , born on November
21, 2003; , born on September 29, 2005; , born on February 4, 2007, ,

born on October 24, 2012.

After their marriage the spouses submitted a faomiification application in Israel. In that yeaeth
application was approved and receivechy @ermit in Israel. renewed his
family unification permits year after year, untd@®.

The letter approving the family unification applica is attached and markédr.

One of the stay permits which were received by within the family unification proceeding
is attached and marké&u8s.

In 2009, when reached the Erez crossingriewehis stay permit, he was told that his

application to renew the permit has not yet beepgr@aged and that he should go to Gaza.

tried to explain that he did not want to enter Gaad that his entire family was living in Israeke H

requested to call his wife, but in response he whkto "call her from Gaza". Eventually, all of
's pleas were in vain, and he was depat€aza.

The spouses tried to contact lawyers that wouldstadsem in their miserable condition, but they
were unsuccessful in all of their attempts. also turned to the Ministry of Interior, in an
attempt to find out why 's permit was notekged. A clerk called Alice said that the
bureau had nothing to do with that, and that thisswa decision which was made by the
headquarters in Jerusalem.

Since then the family is torn apatrt. dral ¢hildren live in Segev Shalom, whereas
lives in Gaza. The children meet theindiaionly a few times per year, on their visits



during school vacations. The family's economic dmal is difficult, due to the fact that the
employment opportunities in Gaza are very limiteakl Is unemployed.

The Abu Marseh family — petitioners 7 and 8

35. and were married on Decembe2(2. is a permanent resident
of the State of Israel, and is a residkthe Gaza Strip. Over the years the spouses
had two children, , born on January 4724t , born on August 23, 2003.

Both children were born in Gaza and are registase@Gaza residents.

36. has never submitted a family unificaipplication with , since she was told
that it would not be approved. And indeed, durihgirt marriage government resolution 1813 has
already been in force, which froze the family urafion proceedings of Israelis with Palestinians.

37. The spouses wish, of course, to live together artchpart from each other. Therefore, having no
other alternative, and the children live Gaza. , who studied computer
engineering at the Birzeit University, could natdiwork in his field of studies in Gaza, and is
forced to make a living by giving computer lesstmshildren.

38. Currently is already 35 years old. Adicay to the amendment to the temporary order
of 2005, he has already reached the age in whiamay unification application may be submitted
for him, but the family is prevented from doingdue to the government resolution.

The Abu Qweidar family — petitioners 9 and 10

39. Abu Qweidar, an Israeli citizen, marriesl\mife in 2003. is a Gaza Strip
resident. Over the years they had three children: , born on August 4, 2004; , born on
August 7, 2006; , born on April 20, 2010.

40. When the spouses married, the temporary orderlteedg been in force and therefore could
not submit a family unification application with . In 2005, when the temporary order was
amended in a manner which enabled to submit faamilfication applications for women from the
OPT over 25 years of age, has not yet eeatiie required age. Only in 2011
celebrated her Z5birthday, but then the government resolution Hesady been in force, which
prevented family unification with Gaza residents.

41. In the beginning the spouses lived separately, tdu@e fact that could not find work in
Gaza to support his family. About two years agogpeuses could no longer tolerate the family's
separation, and moved to live in Gaza. dfestantly renews stay permits in Gaza and
once annually he goes to Israel to work there flewamonths, in order to save money to support
the family.

42. The family would have preferred to live in Israbyt the government resolution prevents them
from doing so and they have no alternative buivi@ih Gaza.

The Ustaz family — petitioners 11 and 12

43. The Ustaz spouses were married in 1988. a pe&gmanent Israeli resident from Jerusalem,
and is a Gaza Strip resident. Over thesyismy had seven children: , born on
June 24, 1989; , born on March 9, 1991; , born on November 4, 1992; ,
born on October 7, 1995; , born on Septedpap9Is; , born on November 15,



44,

45,

2002; , born on October 22, 2004. s hean in Jerusalem and all other children
were born in Gaza. All children are registered agaxesidents.

The spouses have initially decided not to subnfétnaily unification application because they were
told that it was a long and difficult process. Témouses describe difficult living conditions in
Gaza: life in the shadow of war and fear, difficettonomic condition, frequent power outages, no
work opportunities. The spouses would have prefetodive in Jerusalem, near Ustaz' family, but
they are prevented from doing so because of thergawent resolution.

Having no other alternative, they live in Gaza, and renews her stay permits in Gaza on a
periodic basis.

Exhaustion of Remedies

46.

47.

48.

49.

50.

51.
52.

On July 5, 2012 petitioner 13 sent to the respotsd@nreasoned request in which it has demanded
that government resolution 3598 be revoked. Ttterlewhich was sent following the judgment
which was rendered a few months earlier in HCJ@B&alon v. Attorney General (hereinafter:
Galon), specified in detail HaMoked's position, accogdito which the government resolution
established a blanket policy, which did not compith basic constitutional principles and which
dramatically departed from the authorizing sectiothe Citizenship and Entry into Israel Law
(Temporary Order), 5763-2003

HaMoked's letter dated July 5, 2012 is attachednazukedP/9.

On July 31, 2012, Petitioner 13 received a lettemfrespondent 3's bureau dated July 25, 2012.
According to the letter, HaMoked's letter was tfamed to Advocate Malkiel Balas, deputy
Attorney General (consultancy), for his attention.

The letter of respondent 3's bureau dated Jul2@%2 is attached and markedLO.

On August 5, 2012, September 6, 2012, October Q%2 2nd November 27, 2012, reminders of
HaMoked's letter dated July 5, 2012 were sent.

The reminder letters are attached and maiéd A-D.

On January 28, 2013, petitioner 13 received respaistdresponse of January 27, 2013 to its letter.
Respondents' bizarre and laconic response dideft to the claims which were specified in detalil
in HaMoked's letter dated July 5, 2012, but onbtesd that government resolution 3598 and the
resolutions which followed it "do not change thesions of section 3D of the Citizenship and
Entry into Israel Law (Temporary Order), 5763-2088also stated in these resolutions.”

Respondents' letter dated January 27, 2013 ishetieand markeB/12

It is clear that respondents' letter did not prevéahy substantive response to petitioner 13's slaim
which letter has obviously avoided HaMoked's maiguenent — that the government resolution
exceeds the authorizing law.

On April 14, 2013 the government resolution waeeded again, by resolution No. 31.

Hence, in the absence of asybstantive response from the respondents to petitioner Ederl
dated July 5, 2012, the petitioners had no alteradiut to petition this honorable court and reques
remedy.

Government resolution 3598 - background




53.

54.

55.

56.

57.

58.

59.

60.

Before specifying their claims concerning governh@solution 3598, the petitioners will review
the legislative history and relevant case law camog said resolution.

The government resolution is based on Section 30hef temporary order (hereinafter: the
authorizing section). Section 3D in its present form, authorizes thimiser of Interior to reject
applications for a residency or stay permit in érdue to a possible security risk associated with
the applicant.

The original version of the temporary order (of 2P@id not include a provision which involved a

"security risk" simply because the original versminthe law imposed a sweeping prohibition on
the issuance of family unification permits to OREBidents, without any exclusion. The "security
risk" section was added within the framework of #@#05 amendment, when the option to issue
family unification permits to OPT residents, unaertain conditions, was added, which mainly
concerned the age of the Palestinian spouse —tiR@asmen over 35 and Palestinian women over
25.

According to the explanatory notes to the 2005 atmesmt of the temporary order, Section 3D was
added "in view" of the expansion of the exclusiartgch enabled the issuance of stay permits in
certain cases. "To avoid the security risk arigimgre-from" as stated in the explanatory notes, an
option was added which enabled to prevent the msu@f permits to applicants who met the
criteria, based on a security preclusion (see Ttiei@ Gazette: bills — Government 173, 7 lyar
5765, May 16, 2005).

As is known, the petitions against the temporadearincluding Section 3D in its original version,
were rejected by the Supreme Court (HCJ 7052/08lah v. Minister of Interior , rendered on
May 14, 2006).

In 2007 the temporary order was amended againydiral, inter alia, the security risk provision.
The amendment added an additional rejection caasedoon a "security preclusion”: the possibility
to determine that a person poses a security rigktal activity which takes place in his "domiciled
state" or "residential region" and therefore hipliagjation to a stay or residency permit must be
rejected.

The Government bill concerning the amendment oftémeporary order, under which the above
option was added to section 3D, states as follows:

It is proposed... to enable the Minister of Interiordetermine
that the person applying for a permit to stay iraé$ or for a
license to reside in Israel may pose a security basedjnter
alia, on the opinion of the authorized security persbnn
according to which within the domiciled state owsidential
region of the applicant, activity is carried outighis liable to
endanger the security of the State of Israel ocitizens. Such
determination shall be in effect for the periodsorébed by the
Minister in accordance with the security conditiamd security
considerations underlying the temporary order.

(The Official Gazette: bills — Government, 273, Beber 18,
2006, page 184).

The current version of Section 3D of the tempoder provides as follows:



61.

62.

63.

A permit to stay in Israel or a license to residdsirael shall not
be granted to a resident of the region, in accarelavith sections
3, 3A1, 3A(2),3B(2) and (3) and 4(2) and licenserdside in
Israel shall not be granted to any other applicgnd is not a
resident of the region, if the Minister of the Inbe or region
commander, as the case may be, has determinediapuite the
opinion of authorized security personnel that thgident of the
region or other applicant or family member are lkalio
constitute a security risk to the State of Israelthis section,
“family member” — spouse, parent, child, brothed aster and
their spouses. For this matter, tiénister of the Interior may
determine that a resident of the region or anyroépplicant is
liable to constitute a security risk to the Statdspael, among
other_things, on the basis of an opinion of the authorized
security personnel according to which_within the dmiciled
state or residential regionof the resident of the region or of
any other applicant, activity was carried out whichis liable to
endanger the security of the State of Israel or itsitizens

(emphasis added — N.D.)

As the above section indicatessecurity examination will be conductedwith respect to persons,
who wish to obtain a stay permit or a temporarydesscy permit in Israel. The determination that
an applicant poses a "security risk" is either es$ (i.e. a determination that the risk "arises"
directly from such individual or his family membgim general-geographic (i.e., a determination
that the applicant poses a "security risk” basdyg om a determination made by security personnel
that activity which is carried out in the domicilsthate or residential region of the applicant may
pose risk to State security). Government resolud®8 concerns the latter examination.

Hence, Section 3D refers to three "circles of risk"

The first circle, the closest one, is the risk whiderives" from the applicant himself (a "direct"
risk);

The second circle is a risk circle which "derivé®m the applicant's mere family relations with
other people who were defined as "dangerous" g@ir&ct" risk);

The third circle, the furthest one, is a risk a@rethich "derives" from a person's mere residence or
domicile in a certain place.

Naturally, the third circle concerns the most indirect and "weakest" type of risk, since_this is
not an actual risk which derives from the applicant himself, but meré/ a_concern of a
potential vague risk which derives from the fact that he lives in an @a in which
"dangerous" activity is carried out in general — without a specific examination whether the
applicant is connected in any way to such dangerouactivity or the persons involved
therewith.

And to be precise: Section 3D in &gtirety concerns the examination ofspecific applicantand
specifies the cases in which his individual appiozafor a stay or residency permit would be
refused for security reasons. Attesting to thaheslanguage of the Section which uses the singular
form and refers to a "resident of the area" ang '@her applicant".



Government resolution 3598

64. On June 15, 2008, Government resolution 3598 wamptad. Section C of the Government

65.

66.

67.

68.

resolution provides as follows:

In accordance with Section 3D of the lawand based on the
opinion of the authorized security personnel, (oeernment
resolves) to determine that the Gaza Strip is @mnegvhere
activity which may endanger the security of thet&taf Israel
and its citizens takes place, and therefdh® government
instructs the Minister of the Interior or whomever appointed
by him not to approve the issuance of permits for residency
in Israel or permits to remain in Israel as perSections 3 and
3A(2) of the law to persons registered in the populatégistry
as residents of the Gaza Strip and anyone residinlge Gaza
Strip despite not being registered in the poputategistry as a
resident of the Gaza Strip.

It is hereby clarified that this Section shall apfiom this date
forward and that it does not apply in any casedsg@ns whose
initial application has already been approved.

(emphases added — N.D.)

The government resolution, as published in the sitsbof the Prime Minister's Office, is attached
and markedP/13

So we see that the government resolution refeteacsituations: the grant of a stay permit to the
spouse of an Israeli (Section 3 of the temporader and the grant of status to minors over 14
having a custodian parent who stays in Israel leg8kection 3A(2) of the temporary order). It does
not refer to all other situations specified in &t3D, in which security examination is conducted
(status for humanitarian reasons, permit for ter@poneeds).

The announcement of the Cabinet Secretary which puddished at the close of the meeting
explained that the underlying rational of the raioh was the difficulty in making an individual
security diagnosis for the purpose of examiningapplications to enter Israel from the Gaza Strip.
It was further noted that the position of the sigysersonnel was that the Gaza Strip should be
regarded as one territorial unit.

The announcement of the Cabinet Secretary dated 12008 is attached and markddl4.

Hence, the government resolution establishes diignand far reaching policy. The resolution is
based on the opinion of the security personnelonbt for the purpose of making a determination
concerning the activity which is carried out in Baza Strip, but also for the purpose of making a
determination concerning which kind of securitygiasis should be made to persons who wish to
enter Israel from the Gaza Strip. The resolutiobased on the position of the security personnel
that the diagnosis should be sweeping rather thacific.

Since June 15, 2008, the government resolutiorbbas renewed five times: resolution No. 600
dated July 19, 2009, resolution No. 2097 dated 18ly2010, resolution No. 2734 dated January
16, 2011, resolution No. 4155 dated January 222 20l resolution No. 31 dated April 14, 2013.

The Legal Argument




69.

It will be hereinafter argued that the governmesgotution exceeds the authorizing section of the
temporary order and establishes an unconstitutipolaty without authority. The policy established
in the government resolution is sweeping, and isointrary with the exceptions mechanism which
was approved in th&alon case. And most importantly - this policy infrirgen a severe and
disproportionate manner basic rights and in paeicd the right to family life.

We shall specify the above in detail herein-below.

The government resolution departs from Section 3Dfdhe law

70.

71.

72.

73.

74.

75.

76.

77.

The government resolution opens with the statementit is made dccording to Section 3D of the
law". However, in significant aspects, the governtmesolution exceeds by far the power granted
under Section 3D, in a manner which renders itamy unreasonable and disproportionate, but
also in excess of legal power. We shall explain.

From a specific examination to a sweeping detertiana

As recalled, Section 3D enables the Minister ofilior to determine that a specific person poses a
risk based on various examinations. In the eveat iih the opinion of the security personnel,
activity which may pose risk to State security &ried out in a persondomiciled state or
residential region, the Minister of Interiomay determine thasuch specific persoris dangerous.

Hence,Section 3D in its entirety concerns the risk poselly a specific person The last part of
the Section refers to a possible kind of opiniohjolv may be relied on while considering the risk
posed by such specific person.

However, the government resolution establishesfiaitiee rule concerning @eneral risk posed
by any personwho is registered as a Gaza Strip resident ornebides in the Gaza Strip. Based on
this sweeping determination, a general and compsbhe policy was established according to
which the Minister of Interior — the authorized isiber under the temporary order — will not grant
stay or residency permits to Gaza residents.

General directive where discretion should be exerti

Following the general determination of the governmesolution, according to which each and
every "Gaza resident” is dangerous, the resolypiahibits the Minister of Interior to exercise
discretion of any sort, by instructing him not fgpeove applications for stay or residency permits
of "Gaza residents".

It should be noted that Section 3D of the temporamyer provides thabne of the waysto
determine whether specificrisk is posed by a person applying for a permistatus, is to rely on
the opinion of the security personnel, concernimg domiciled state or residential region of such
person. Eventually, the sole and exclusive disonettd examine and decide whether or not and to
what extent such an opinion is to be relied ongisted with the Minister of Interior, and according
to the language of the temporary order, the reieolghould pertain to a specific person.

However, the Government resolutipnohibits to exercise specific discretion when an applicant
who is a "Gaza resident" is concerned.

From "his domiciled state or residential region"reqgistered or resides"

The temporary order refers, as aforesaid, to tlssipiity to determine that a person is "dangerous"
due to activity which is carried out in his "dontéal state" or "residential region".



78. As specified above, the possibility to determingeaurity risk based on a person's domiciled state
or residential region was added in the amendmetitetdemporary order of 2007. The amendment,
which was passed by the Knesset plenum on MarcRI7, adopted the government's proposal on
this issue, according to which the "geographic'k rigould be determined based on the
applicant's domiciled stateor residential region

79. However, the government resolution significantlpa&xds the geographic risk, by turning it into a
"prescriptive risk": according to the governmergalgtion, a "geographic" risk may also be posed
by a person whose reqistered address in the papulegistry is Gazaeven if he does not live
there at all, if he has not been living there féorag time, or even if he has never been there.

80. This was the case of petitioner 2, who was nongvin Gaza when the temporary order and
thereafter the government resolution entered iotoef. His only sin was that his registered address
was in Gaza, and therefore he was torn from hidlyamving no ability to return to live with it.

Unconstitutional policy which was established withot authority

81. The fact that the government resolution exceedgptiveer granted in Section 3D is conspicuous.
The purpose of Section 3D is to create a delicatance between the basic rights and the public
interest. The government resolution destroys thiarce by exclusively applying the "security"
consideration, in a sweeping manner, without a ifipeexamination and without having any
discretion exercised.

82. As will be immediately explained, this resolutiomhich was adopted without authority, severely
and disproportionately infringes basic rights, anicharily, the right to family life.

A. Violation of the balancing system; Unreasonablenmsd failure to meet the proportionality
standards

83. As recalled, in a judgment rendered on Januar2@12, the Supreme Court rejected the petitions
which were filed against the temporary order. Alktjces acknowledged the existence of the
constitutional right to family life, which derivdsom the right to human dignity, however, it was
ruled that even if there was a violation of the sti@ational rights, including the right to equality
then this was a violation that met the requiremeitdhe limitation clause. In particular, the
majority justices referred to the importance of #maendment to the temporary order, which
rendered the sweeping prohibition of family unifioa obsolete:

| pointed out that the infringement of the constdnal right of
the group of Israeli spouses was severe. The sngepi
prohibition imposed on this group on establishingeamanent
residence in Israel together with the foreign spouo is a
resident of the Area — a group which practicallpgiets of Arab
citizens of the State of Israel only — amounts tastitutional
infringement. When we examine the severity of the
infringement we should take into consideration the
exceptions in the revised lawl am of the opinion that one
exception is significant due to its nature. The epweg
prohibition does not apply "to a male residentted Area over
the age of 35" and "to a female resident of theaAmho is over
the age of 25 — to prevent their separation fromirtBpouses
who legally reside in Israel (section 3 of the adezhlaw).l am
of the opinion that the limitation of the sweepingprohibition



in the manner described above constitutes a meanifug step
to mitigate the infringement.

(Galon, paragraph 5 of Justice Handel's judgment. Emphase
added — N.D.)

84. Hence, the implementation of the law is subjec fyoper balance between the basic rights and the
public interest, in order to give effect to theatatination that the law meets the requirements of
the limitation clause:

...we must interpret the temporary order law, andlémgnt its
provisions in a way that will properly convey thension
between the right to family life which is affordéd each and
every Israeli citizen and resident, and the segudnsiderations
of the State, byconstitutionally balancing, in a proper
manner, a person's basic right which is at the higist level of
human rights, against the opposing public interest.The
interpretation and implementation of the provisiofishe above
referenced law stem from the constitutional oblgato protect
the right to a family as a governing right in ascmas the law so
permits, while taking into consideration in a proper and
proportionate manner the security interest in as mah as
required by the factual circumstances and only tohe extent
necessary The proper balance between a person's basicaight
the security value is required not only for the pmse of
examining the constitutionality of the temporarger law.lt is
equally required for the purpose of having the proisions of
the law interpreted and implemented in practice.

(HCJ 7444/03Dakah v. Minister of Interior, paragraph 13 of
the judgment rendered by Justice (emeritus) Pragacc
hereinafterDakah; Emphases added, N.D.).

85. As to the exercise of the balancing system in tlemeof a security need, it was stated that:

It was said more than once, that the State's angurok a
"security need" is not a magic word, which justfidgts
acceptance without any consideration. Althoughctiat usually
restrains itself while it exercises judicial reviewer the security
considerations of the authority, where the securitylicy
infringes human rights, the reasonableness of tithoaty's
considerations and the proportionality of the measut wishes
to exercise should be reviewed in depth (HCJ TPLAjuri v.
Commander of IDF Forces IsrSC 56(6) 352, 375-376 (2002)
(hereinafter: theAjuri case); HCJ 9070/0PIK Livnat v. MK
Rubinstein, IsrSC 55(4) 800, 810 (2001)). In such review, an
evaluation should be made of the severity of treusey risk,
according to probability standards, against thecirigmce of the
right of the individual which is being infringedné of the
proportionality of the infringement of the rightrfthe purpose of
protecting public interest. The examination of thecurity
consideration is twofold: firstly, the credibiligf the argument
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87.

88.

concerning the security needs is examined; thereafthe
severity of the security consideration is examimeterms of the
probability that the security risk will indeed masdize (Adalah,
paragraph 11 to my judgment).

The constitutional balancing is firstly made on thegeneral
level, and thereafter a specific-individual examinton is
warranted in each and every case. A sweeping injurgaused
by the authority to individuals who wish to exercig their
basic rights, by failing to make an individual constutional
balancing which is based on specific data unique tive case,
is in contrary to constitutional principles, which warrant the
exercise of both general and specific balancing Such
sweeping injury as described above prejudices thg ichposed
on the administrative authority to attribute relatiweight to all
data relevant to the administrative decision, améch a
conclusion which is based on a proper balancingide them.
It may attribute excessive weight to a certain riege with no
justification, while discriminating against a gomegrg human
right of a main importance in a disproportionatenngr. It may
cause severe damage to the values of life and reuland
infringe upon the principles of the democratic negiwhich is
premised on the protection of human rights.

(Dakah, paragraphs 17-18. Emphases added, N.D.).

Hence, the "security risk" must undergo an indigiduspecific examination, whereas, the
government resolution cancels the individual comtitinal balancing examination and establishes a
criterion for a sweeping classification of a "setyurisk".

The severity of the injury caused to human rightshe government resolution and its disregard of
the balancing that should be carried out by théeSsaespecially conspicuous in view of the nature
of the security risk referred to herein. It shoblkel remembered that this is the most indirect and
"weakest" security risk: it derives neither frone thpplicant himself, nor from any specific family
member. It is based solely on a person's placesil@nce or even worse — solely on his registered
address. If a specific examination is warrantedmihe severity of the risks is "greater”, a specifi
examination is most certainly required when theusgcrisk is vague, general and weak such as a
risk which is solely based on a person's placesifience or his registered address.

Appropriate to this issue are the comments of thetan Dakah:

In each particular case, the probability that the grmit
applicant himself would be subject to influence angressure
by family members, thus becoming a source of dirececurity
threat, should be examined In this matter, objective data
should be used, to the extent possible, such &stmation
regarding the long presence in lIsrael, for yeafghe foreign
spouse, against whom not even the slightest pierdasmation
has been obtained associating him with any actigigainst
Israel, despite having family relationships withrogists. Such
information may refute, at leagtima facie, a presumption of an
indirect security preclusion.
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(Ibid, paragraph 41).

If the above statements are relevant to a risk kviscassociated with a specific person, they are
doubly applicable to a risk which is based solelyagresence in a geographic area.

It should be emphasized that contrary to the stam¢rmade by the Cabinet Secretary in his
announcement, specific examinations of Gaza retsidame routinely conducted by security
personnel, and no claim has been made concerng@igittability to conduct such examinations.
Thus, for instance, in the case of Gaza residehts neceive a permit or license for humanitarian
reasons or for temporary purposes — since, thergment resolution does not apply to these cases.
Thus, for instance, in the case of a person whaxs@yf unification application has already been in
process prior to the government resolution. Thos,iistance, in the case of individuals who
receive entry permits into Israel for religious poges during the holidays (mainly the Christian
Gaza residents). Thus, for instance, in conneatitih family visits between Israelis and Gaza
residents.

The decision to define all Gaza residents as "d&ugé in a general and sweeping manner, with a
complete disregard of different circumstances,ragundividuals who are clearly not dangerous but
will be automatically classified as such. Thus, ifstance, PLO members who oppose the Hamas
regime and are even persecuted by it; individudis weceive entry permits into Israel for work
purposes; individuals who reside in Gaza for atsperiod of time, etc.neither one of them will

be afforded the opportunity to refute their classifcation as dangerous, and they will be
automatically denied of the right to live with ther family members in Israel.

As is known, in a constitutional examination of@iqy such as the one which was established in
the government resolution, the compliance of suclicy with the proportionality standards is
examined, which examination is divided into threb-gests: the rational connection test, the least
injurious means test and the proportionality tasts narrow sense (HCJ 6427/0Be Movement

for Quality Government in Israel v. Israel Knessef IsrSC 61(1) 619 (2006)). In this case the
existence of a least injurious means is eminenictlwis: the conduct of specific examinations
concerning the individuals who apply for family fioation and who are Gaza Strip residents, in
the exact same manner this is done with respettdividuals who apply for family unification
from the West Bank, and who meet the age excepsipesified in the temporary order.

The court rejected the petitions against the tempary order only due to the balancing system
entrenched therein The "sweeping risk" policy which prohibits anyesfgic examination
whatsoever, as expressed in the government remo|wtiolates this delicate balance in a manner
which does not comply with the temporary order, dhdrefore does not comply with the
proportionality standards. This policy infringesoupbasic rights in a severe and disproportionate
manner; it should be revoked in view of its unciiagonality.

In conclusion, the comments of Justice (emeritudnind Levy in his judgment iGalon are
appropriate:

Go out and learnapplications which passed the various
hurdles of the law and reached this point, may bexposed to
a sweeping rejection, which has nothing to do witlspecific
information, and this, for instance, only because he
Palestinian spouse resides in an area in which adty is
carried out which may put at risk the State of Isral or its
citizens The statements included in the government résokl
which extended the validity of the law, attdster alia, to the
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broad scope of such limitation. The third paragraghthe
resolution dated June 15, 2008 and the resoluteddJuly 19,
2009, provide, that the limitation applies to tmtire area of the
Gaza Strip, throughout its length and breadth, daze the
opinion of security personnel. It makes one wort®x long it
will be before such decision is applied to the rentreas of
Judea and Samaria, from which originated in 2008jrfstance,
hundreds of terror attacks against Israelis (ISéaelurity Agency
annual summary 2009: data and trends in Palestiei@ar 10
(2009); minutes of the meeting dated 16 Adar 5M\@ar¢ch 2,
2010), page 4, line 30)). And what is the meanirigthe
expression 'activity is carried out'? Is it limitexlthe activity on
the date on which the application for status inadsrwas
submitted or does it also apply to past organimaffoAnd
shouldn't the foreign spouse be afforded the oppounity,
even if the State had met the initial burden impos on it to
show that he posed a security risk, to prove on higart that
although his family members or neighbors in the reglential
region were involved in terror, he himself had noting to do
with such activity? It should be reiterated that the
examination of a person's compatibility with this tisk profile
or another, is not an individual examination, and his should
be clearly stated

(Ibid, emphases added, N.D.).

Bound discretion

As aforesaid, the government resolution is base8ewtion 3D of the temporary order. According
to the temporary order the power of the Minister loferior to refuse a family unification
application due to a security preclusion idiscretionary power. This is clearly indicated by the
language of the law, according to which "the Miersdf Interiormay determine...". This means,
that the Minister of Interior should examieach case on its meritgand therefore the language
"resident of the area or the other applicant" isdus a non-sweeping language which refers to an
individual application for a stay permii)ith respect to each case, the Minister of Interiomust
decide, whether the resident of the Area may posesecurity risk to the State of Israel This
decision will be basednter alia, on the opinion of the competent security persbnne

Furthermore. IrDakah it was specifically held, that although the lawyded categorically that "a
permit will not be granted" where a security pregdn existed, the exercise of this power
involves discretion but in balancing the considerations, especiallysiderable weight is given to
the security aspect.” (ibid, paragraph 31).

It is clear that this holding also applies to ausitg preclusion which derives from the domiciled
state or residential region of the resident ofAlnea, since this is an entirely "indirect" risk, st
does not derive from a risk posed by the persorsdlimbut rather from his place of residence. This
means that when the risk arises from the "placeesifience" the exercise of power must involve
the exercise of discretion all the more.

Therefore, even in the case of a Gaza Strip residénich is ostensibly subject to government
resolution 3598, the arrangement of his statussiael is not sweepingly prohibited. As held in
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Dakah, the risk posed by him should be balanced ag#imsseverity of the infringement of the
right to have a family, which is embedded in theisal to grant the permit.

It is clear that a situation in which a thorouglammnation is conducted, the circumstances of the
case are examined and discretion is exercised refpect to a person whose brothers are Hamas
activists, whereas the application of a person wdsded in the Gaza Strip for one month is
summarily rejected, without any examination whateogis manifestly absurd.

And this is exactly what the government resolutdwes: it establishes a sweeping rule and
implements a blanket policy on all cases brougifbrieethe Minister of Interior, and thus, in fact,
binds his discretioa-priori.

It should be emphasized that this resolution isantrary to the basic principle of administrative
law, according to which the establishment of agyolnd internal directives does not exempt the
authority of its obligation to consider each casedts merits, according to its circumstances (HCJ
327/52Zamir v. Commissioner of Transportation, IsrSC 7 358; HCJ 92/8Saggar v. Director

of Victims of Work Accidents and Hostile ActivitiesInsurance Division, IsrSC 39 (1) 341; HCJ
2709/91Hefziba Construction and Development Company Ltd. v. Israel LandAdministration,
IsrSC 45 (4) 428; HCJ 10/78lerman v. Mayor of Tel Aviv-Jaffa, IsrSC 33 (3) 60; Zamir, 701-
703; 784-786).

And worse than that: the discretion in this casas Wwound based on the ISA recommendation (see
announcement of the Cabinet Secretary, above)s Asown, the ISA is a consulting body only,
and the administrative authority should exercisediscretion independently and on an individual
basis (see AP 1196-05-Naser v. The State of Isragl

Expanding the "geographic connection"; Breachimgsparation of powers

As described above, the government resolutionuatgrthe Minister of Interior "not to approve the
issuance of permits for residency in Israel or perio remain in Israel as per Sections 3 and 3A(2)
of the law,to persons registered in the population registry asesidents of the Gaza Stripand
anyone residing in the Gaza Strip despite not beewistered in the population registry as a
resident of the Gaza Strip." (emphasis added, N.-Th)s means that a family unification
application submitted for a person whose registeredddress is in the Gaza Strip, will be
rejected based on this fact only

This policy is in contrary to the provisions of 8en 3D itself, which provides that a family
unification application may be rejected only "o thasis of an opinion of the authorized security
personnel according to whichithin the domiciled state or residential regionof the resident of
the region or of any other applicant, activity veasried out which is liable to endanger the segurit
of the State of Israel or its citizens." (emphasided — N.D.).

In the last part of Section 3D the legislator hassciously chosen not to add thegistered
address(which constitutes, as is knownpeima facie evidence only and nothing more than that)
of the "resident of the region or of any other agapit" as a basis for the rejection of his appiarat
to receive a stay permit in Israel. Instead, tigéslator chose the expressiom®thiciled state' and
"residential region" of said "resident of the region or of any othppléicant”. It is clear that these
criteria are premised on narrow factual tests, Wwhifer to one question onlywhere does said
"resident of the region or any other applicant" actually live?

In view of the above, the implementation of the ldgart of the Section based on registration
only constitutes a clear departure from the provisons of the authorizing law
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On this matter it should be noted, that it has Herg held by the courts that the fact that a perso
was registered in the OPT, did not attest, in anitelf, that said person was indeed maintaining
his center of life in the OPT. If such holdings were made in conwectvith the term "center of
life", it is only evident that a person whose régjied address is in Gaza but who does not actually
live there — may not be regarded as someone tblémtial region" of whom is Gaza.

All of the above indicate that the government reoh disregards the legislator's clear statement
(in a law which was enacted based on a governmidiit dnd expands the "geographic risk"
immeasurably. This is a clear act of legislatiohjcl constitutes a severe breach of the separation-

of-powers principle

The establishment of a primary arrangement anthogment of basic rights: exceeding power

A basic rule of the Israeli administrative law pices that when
the act of the authority is premised on a regutatm an
administrative rule, the general policy and prifeigriteria
underlying such act should be entrenched in thenamw

legislation pursuant to which the regulation wasnmulgated or
the administrative rule made. In a more "technitafiguage the
basic rule provides, that "primary arrangementsictviestablish
the general policy and the guiding principles —utidoe made
part of a law enacted by the Knesset, whereasetipgations or
administrative rules should establish "secondargregements”.

(HCJ 3267/97Rubinstein v. Minister of Defence IsrSC 52(5)
481, paragraph 19 to the judgment of Justice Barak)

Section 3D of the temporary order establishes @mgépolicy and principle criteria concerning the
scope of the "security rejection”, the exerciséndfvidual discretion and the persons to whom the
geographic risk pertains. Evidently, the Knesse$ leatablished in this matter a clear and
comprehensive "primary arrangement”. The governm@solution does not only establish
secondary arrangements concerning the implementafiothe provisions of Section 3but also
establishes primary arrangements of its own, and wee than that: it establishes primary
arrangements which clearly contradict the arrangemat outlined by the legislator. Hence, it is
evident that the government resolution establisinesigements without authority.

Moreover. The government resolution concerns a miaatend weighty issue: the realization of the
basic right to family life, through family unificain proceedings of Israeli residents and citizens
with their spouses and children. Currently, in gust Adalah era, there is no longer any dispute
that the right to family life is a basic constitarial right in Israel, constituting part of the rigb
human dignity. This determination was reinforcedheGalon judgment.

The status of the right to family life as a congtanal right, directly affects the ability to vatke
said right. The fact that the right to family lifeas granted the status of a constitutional rigltditn
the determination that any violation of this rightist be made in accordance with the Basic Law:
Human Dignity and Liberty — only by law or pursuamta specific statutory authorization, and only
for weighty considerations.

The government resolution, however, severely igggthe right to family life, without any legal
authorization to do so. It shuts the door on faraityfication with Gaza residents, despite the fact
that the temporary order left this issue to themison of the Minister of Interior: it broadenseth



geographic risk to a risk which is based on regigin, contrary to the clear statement of the
legislator; it establishes a sweeping rigkieu of the requirement to make a specific diagnosis.

112. In addition to the severe infringement of the righfamily life, the government resolution severely
infringes the rights of children. Firstly, as isdkam, the government resolution applies directly to
minors above 14. Secondly, the immense harm cabgetthe resolution to families, naturally
affects the children whose family is separated tord apart as a result of the government
resolution.

113. As is known,the government is not authorized to decide on infigement of constitutional
rights, and therefore, its resolution — which infrhges basic constitutional rights without any
authorization to do so — should be revoked

On this issue see:

HCJ 1/49Bejerano v. Minister of Police IsrSC 2(1) 80;

HCJ 2918/93rhe Municipality of Kiryat Gat v. The State of Israel, IsrSC 47(5) 832;
HCJ 5128/9/Noam Federman v. Minister of PolicelsrSC 48(5) 647.

114. It should be emphasized, that even the general goafethe government can not substitute the
requirement for statutory authorization:

There are to be no infringements on this libertgeath statutory
provisions which comply with the constitutional vegments.
The government’s general administrative powers t@aiffulfill
these requirements. Indeed, when the legislatoglgaio endow
the ISA with the power to infringe upon a persamsnan right,
special provisions were enacted for this purpose.

HCJ 5100/94Public Committee Against Torture in Israel v.
The State oflsrael, IsrSC 53(4) 817).

115. In any event, and notwithstanding the governmesbltgion, the Minister of Interior is still
obligated to exercise his independent discretiah ranke specific decisions, according to Section
3D of the temporary order, in view of the naturehsf issue at hand which concerns the exercise of
a balancing system between the right to family difel protection of public security by conducting
anindividual examination of the person applying for a permistatus (on this issue see Section 10
of Attorney General Directive 1.100The status of a government resolution concerning a
specific issuevis-a-visthe authorized minister). The law specifically provides that the Ministdr
Interior must exercise individual discretion; Thevgrnment resolution can not "abolish" said
obligation of the Minister of Interior.

The Attorney General's directive 1.1001 is attached markedP/15

116. Hence, the government resolution which immeasurbabbadens the provisions of Section 3D of
the law, constitutes not only a primary arrangentmritalso a provision which infringes on basic
rights without a statutory authorization. In view al of the above, said resolution should be
revoked.

Conclusion



117. The temporary order, the validity of which was miffed by this honorable court, imposed a severe
and often impossible hardship on thousands of fasiiHowever, as the stories of petitioners 1-12
of this petition demonstrate, spouses one of wiemGaza resident do not even have the slightest
gleam of hope that Israeli spouses of West Barikeats have. In these cases, the government of
Israel resolved, by an extreme and disproportiomagasure, to prohibit any family unification
proceeding whatsoever, even if the Gaza residentsgpmeets the age exceptions.

118. The government resolution inflicts severe, dispropoate, unreasonable and sweeping harm on
such spouses. This harm is aggravated in vieweofdbt that it was inflicted in excess of power,
without statutory authorization and in breach & sleparation of power principle.

119. Hence,for all of the above reasons, the honorable coursirequested to issue aorder nisias
requested in the beginning of this petition, and &ér receiving respondents’ reply, make the
order absolute, and to order the respondents to patyial costs.

120. This petition is supported by the affidavit of petner 1 and by the affidavits of petitioners St
11, which were signed before an attorney in Gazbvegre sent to the undersigned by fax, subject
to coordination by phone. The honorable court guested to accept these affidavits and the
powers of attorney which were also sent by faxingknto consideration the objective difficulties
involved in a meeting between the petitioner arxllégal counsels. The affidavits of petitioner 3
and petitioner 9 were signed in Israel and were sént by fax; an original copy will be submitted
to the court at a later date.

June 6, 2013

Noa Diamond, Advocate

Counsel to the petitioners



