In the Supreme Court HCJ 9594/03
sitting as the High Court of Justice

B'Tselem et al.
represented by attorneys Steiral

The Petitioners

Judge Advocate General
represented by the State Attorney’s Office
Ministry of Justice, Jerusalem

The Respondent

Response on behalf of the State Attorney’s Office

In this petition, the Petitioners request that Hhenorable Court require the IDF to open a
Military Police (MP) investigation into the circutasices of the deaths of eight residents of Judea
and Samaria and the Gaza Strip, who were killegshirdifferent incidentsluring IDF operations

in these areas.

The Court is also requested to require the Judg®éate General (hereafter: the JAG) to order a
MP investigation “in every case in which he is imfied of the death of a Palestinian who did not
take part in the hostilities, in the course of 1Bdtions in the Occupied Territories, and to conduct

the investigation within a reasonable time afterdlcurrence of the incident.”

In response to this petition, the Respondent wijlia that both portions of this petition should be
summarily dismissed. Below we shall respond tattfeeportions in order.

The first demand

1. Regarding the first part of the petition, which Bewith six different cases in
which the Respondent is demanded to order a MjliRolice investigation, the

Petitioners combined six separate petitions thddtecto separate incideniato

one petition.



On this point, the Honorable Justice Heshin statetis decision of 14 December 2003,
that:

The petition contains, in effect, six separate difterent petitions,
and a separate petition should have been filedeémh and every
incident. Such has been the practice in this doursome time, and it
is presumed that the Petitioners know this. Forrttmment, | only
wish to direct the Petitioners’ attention to my ebtion.

This decision is based on traditional case lawickvinas stated time and again
that different matters are not to be combined orie petition, where the factual
background of the cases differ. The reason forghastice is that combining the

matters (or the petitioners) creates unnecessanplications and confusion. The
Honorable Court has held, time after time, thatdtabining of petitions in such

cases can lead to ttmimmarydismissal of the petition, with the petitioners
having the right to file a separate petition inteatatter, provided there is a basis
for the petition.

See, for example, the comments of the Honorablet@oiHCJ 6432/01Hassan v. Head
of the Visa Department, Takdin Elya@01 (3) 1668, as follows:

In the petition directed against the director of thisa department in
the Population Administration, the petitioners et that the
respondent routinely refused to address their guéhey request
that the Court direct her to respond to their retgie.

This court has held that, where separate mattere@nbined in one
petition, the petition should be summarily dismisser that reason.
Although the petitioners’ requests are similar atune, the ruling
explained, when different petitioners with separatatters are
involved, the petitioners must file separate patii (see: HCJ 452/99,
‘Ali Pera v. Minister of Police HCJ 5866/01,Amad v. Ministry of
Interior). In this case, the matter involving each petiiodiffers in its
circumstances from each of the others...

See, also, HCJ 5866/0Zeytun ‘Amad et al. v. Minister of Interior, Poptita
Administration District, East Jerusalem, Takdin @h2001 (3) 1066, which held that:

The two petitioners are residents of Jerusalem nvAied Jordanian
nationals on 20 November 2000. In their petititreytrequest that the
respondent be directed to show cause why he doegrant their
request for visas that will allow their wives taenisrael...

The State correctly argued that the petition shdadd summarily
dismissed because it combines two separate maitersne petition.
In the present case, even if the requests madeitwio petitions are
of a similar nature, two separate matters are gl so they must
file separate petitions.



See, also, for example, the recent judgement givetCJ 4882/03Jabarin v. Minister
of Interior, Takdin Elyor2003 (2) 2, where the Court ruled:

Indeed, the petitioners’ matters are of a similature, but each of

them contain its own special circumstances, becdiffegent families

are involved. Therefore, hearing each of the mafiteithe context of

one petition is liable to be complicated and prgkxh and it has been

held by this court that the filing of petitionstims manner is improper
and undesirable (HCJ 5866/01, HCJ 7016/01).

Therefore, we decide to summarily dismiss the ipetit The
petitioners have the right to file separate petgigprovided that they
have basis therefore.

3. The present matter involves six different incidemtsd each entails a different
factual basis. At times, in the judgments citedvaband in other judgments, the
Court dismissed petitions for combining two oreghmatters into one petition.
Dismissal on these grounds is particularly appleab the present petition in
that it combines six different matters involvindfeient circumstances, into one

petition.

4, Therefore, we shall argue that it is improperile éne petition in place of six
petitions, and the Honorable Court is requestedutmmarily dismiss the first
part of the petition, with the petitioners havimg tright to file separate petitions

if they have a basis therefore.

5. Furthermore, as regards the cases described inrsed0 and 11 of the petition,
the petition is premature in that the demands waised before the army reached
a final decision whether to open a Military Polingestigation. In the meantime,
a decision has been made in one case, and natifioat that matter will be sent

to the Petitioners.

To complete the picture, we should mention thathencase described in Section 6 of the
petition, in which an initial decision was made tmbpen a Military Police investigation,
after the material that had been collected wasam@ed, it was decided, on 22 October
2003, a few daybefore the filing of the petitionip order a Military Police investigation
in that matter. Thus, this particular subject igvribeoretical.

The second demand

6. In the second part of the petition, the Petitiorseak general and sweeping relief

— whereby the JAG will be required to order a Mitit Police investigatioin



every casén which he is informed of the death of a Paleatingivilian who did

not take part in the hostilities, during IDF opé@as in the region.

On this point, it will be argued that this claimpt must be dismissed summarily in that

the relief sought igeneral and theoretical.

This claim is similar to a request submitted to @murt to require the Attorney General
to open a criminal investigation in every case imol every person in Israel dies, in
every case in which he is informed by the petitisner others of the existence of
corruption in a government ministry, or other samipphenomena.

As is known, the decision whether to open amstigation is subject to the discretion of
the authorities charged with investigation and ecosion.

Where the decision involves the exercise of digmmetit is clear that each decision is
made after the elements of the specific case aagnieed, based on the particular
circumstances, the facts of the case, and applicatif the relevant legal-policy
considerations. Automatic decision making in opgnen investigation is not only
unnecessary, it does not enable the Responderetoige the discretion given him, and
is liable to lead to worthless investigations.

In this context, we refer the Court to the canrntaw which holds that a decision to open
an investigation is subject to the prosecutionseition, which is to be exercised in each
case carefully and with the awareness of the fachimg significance of opening a
criminal investigation on the rights of the potah8uspect.

Indeed, this common-law ruling relates to the atthf the Attorney General and the
State’s Attorney to order an investigation, but @wurt has ruled that the authority of the
JAG and the military prosecutor on this subjectdsnparable to the authority of the

Attorney General and the State’s Attorney.

For example, in HCJ 2644/9Rgrchik et al. v. Attorney General, Piskei i@ (4) 341,
343, it was held that:
The filing of an indictment — and the existence tbé criminal

investigation that leads to it — are subject to {heasi-judicial)
discretion of the Attorney General.

Recently, this discretion was discussed in HCJ MBBNimrodi v. Attorney
General, Takdin Elyor2003 (3) 139. In the judgment, the Court referredhm
earlier judgment that dealt with the same subjat.refer to HCJ 3993/01he



Movement for Quality Government v. Attorney Gendrait yet published).
Because of the importance of the comments, we sjugite them, as stated in

Nimrodi:

The opening of a criminal or disciplinary investiga against a
public official, and an investigation against aipelinvestigator is
included in this category, is a step of great impand grave
implications on the functioning of the system owenich he [the
Attorney General] is charged and as regards thigithdhl personally.
Such an investigation affects the public statuthefpolice system and
the manner in which it functions. It entails gréhverm to the person
against whom the complaint is made, both as tostdtus and his
performance, and to his private lifehe effect of such an investigation
on the public system and on the individual requiheg the competent
official take great care in exercising his discogtias to when to open
an investigation and when to refrain from doing $ogether with the
requisite care in making the decision to open awestigation,
responsibility also dictates that he refrain frolmsing complaints of
substance, where the evidence shows that in cgrogit his tasks, the
police official violated the binding rules of coradu

In HCJ 3993/01;The Movement for Quality Government in Israel ttorkey General et
al. (not yet published), the Court held, with Justidea§berg-Cohen writing for the
Court):

When the State Attorney’s Office exercises its dison regarding an
examination so that it can decide whether to orderpolice
investigation, the decision is liable to have fateéffects on the
person against whom the complaint was submitted @amticular
importance to the public in general. Thereforehsan examination
should be made in a thorough and responsible marinethe
gathering of all the relevant information and ie tmandling thereof.
Such an examination is part of the decision-makimcess that the
State Attorney's Office is empowered to employ ...heTState
Attorney’s Office is involved in criminal police westigations and at
times monitors them, and has the responsibilitydfariding if there is
a suspicion that a criminal offense was committeldo is suspected
of committing it, and to order an investigation aalingly. As stated,
criteria cannot be set as regards the scope, natangl quality of the
examination, and this matter is to be left to tiecietion of the State
Attorney’s Office, with each case being determin@skd on its merits
and circumstances.The Attorney General and the State Attorney’'s
Office are the professional bodies charged withnta&iing the rule of
law. They are independent bodies and must act tmapgr without
favoritism, without discrimination, and accordingthe principle that
everyone is equal before the law. The decision hmwleal with a
complaint submitted to the State Attorney’'s Officegarding
suspicion of the commission of a penal offensean dise case of many
other decisions, must be made not according toidbetity of the



10.

11.

12.

person against whom the complaint was submittedababrding to

the nature of the matter and the circumstancesiohnit occurred. As

the suspicion relates to more serious and complicatffenses, it
increases the uncertainty regarding the questionhefther there is a
factual or legal basis for the suspicions raisethin complaint, and
increases the concern that the complaint is ligblebe seen as
“baseless,” either because of the status of theopegainst whom the
complaint was made or for another reason, and & mmnprehensive
and extensive examination is necessary beforedbtisidn is made.

Because of its significance and repercussions,imir@al or disciplinary investigation

against a police official requires a firm factuakks to justify it. Discretion regarding the
determination as to whether such a foundation x¥ssgiven to the Attorney General as
head of the prosecution. Interference in this dison is rare and is reserved for
exceptional cases in which it seems that there sidsstantial deviation from the

reasonable boundaries within which discretion sthtvalve been exercised.

These two judgments clearly indicate how much chas to be given in
exercising the discretion given to the persons eweped to order an
investigation. It is absolutely clear that thesemowents, which were made
regarding the opening of every investigation, areely relevant to opening an
investigation in a situation in which it is possilthat no offense was committed,
i.e., when the death occurs incidental to combatatons. Therefore, it is argued
that the Petitioners’ demand to require the Respaintb open an investigation
without considering the circumstances of each awghye casejs extreme and

without foundation.

It should be noted that in effect, the Petition&ws, do not dispute the discretion
given to the Respondent in the matter under dismuss see Section 27 of the
petition. However, they believe that in cases dtdethe permission given the
Respondent becomes compulsory. This contentionf@unded and illogical, for
the Petitioners certainly do not dispute the faet there can be many cases of
death that do not raise any suspicion that an séfdras been committed.

Therefore, it is argued that the second part ofpibiition should be rejected because it

raises a demand that has no legal foundation acelibe it is general and theoretical.

Although superfluous, we wish to mention that tleguest of the Petitioners
should also be rejected on substantive groundsiusecthere is no defect in the

policy regarding the opening of criminal investigas in time of hostilities, as
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implemented by the IDF since September 2000. Thigyp provides that the
decision as to whether an investigation is openeal particular case is based on
the relevant information obtained by the authasiti€he primary basis for the
decision is the information obtained during theadetl operational debriefings
that are customarily prepared, together with dikeotrelevant information that is

received in the matter, such as complaints aniirtestes.

This policy was presented in large part to thet®eatrs as part of the correspondence

with them.
See, for example, Appendixes 28, 31, and 33 opétigion.

It should be mentioned that, based on such exaimigtsince the outbreak of the
Palestinian terror, it was decided to open at |d&€t Military Police investigations.
Seventy of these investigations dealt with shootipgoldiers, most of which resulted in

death or serious injury.

These figures clearly show that the policy is noe of a sweeping refusal to open
investigations, but a policy in which decisions agached in each case based on the
particular circumstances.

The Respondent will further argue that his dectsiavhich are determined on a
case-by- basis depending on the circumstancespmrrosfwell with international
law and with the statutes and common law of théeSQihlsrael, and also with the
practice of foreign forces as regards the openfragiminal investigations in time
of hostilities.

On this point, we wish to mention in brief, thatrewview of the rules and
principles of international law expressly indicathat, during hostilities, and
especially in combating terror in densely populasedas, harm to civilians is
liable to be part of the harsh consequences ofhdstilities. The fact that an
innocent person is injured during hostilities daes in and of itself indicate that
a war crime has been committed or that the soldimaved acted in a criminal

manner. Rather, each case should be examined aotiiext of its circumstances.

Israeli law also contains extensive case law, whemilitary operations are not
similar to other activity, and that, in light ofehnature and substance of this
activity, opening a criminal investigation regarding militaoperations requires
the weighing of special considerations, and willdme only as an exceptional
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measureThese principles apply, even more so, when theigcts clearly of a

combat nature.

In this context, we refer , for example, to thédaing judgments:

HCJ 4550/94|sha v. Attorney General, Piskei D4® (5) 859;

HCJ 6208/96Mor Haim v. IDF, Piskei Dirb2 (3) 835;

HCJ 7232/01Yusuf v,. Government of Israel, Takdin EI003 (2) 3952.

We also refer the Court to the statutory arrange¢reeacted in 1997 — Section
539A of the Military Justice Law, 5715 — 1955. Thection states that as a rule,
an incident that takes place during a military agien is to be investigated by an
operation debriefing, and not by an investigatinglyp and the findings of the

inquiry are to be delivered to the JAG. Only in aypiate cases is the incident to
be passed to an investigative body for investigatadter it meets a number of
criteria set forth in the statute. This explanatiémo, shows that opening a
criminal investigation regarding a military opecatimust be considered on the

merits of each case.

Furthermore, comprehensive legal research regarttiegpractice of foreign
forces in opening criminal investigations relatitogincidents during hostilities
(for example, NATO forces in Yugoslavia and Amenicorces in Iraq and
Afghanistan) indicate, explicitly and clearly, thad army automatically opens
criminal investigations in every instance in whigltivilian is killed during the
course of a military operation. On this point,sitsufficient to study the report of
the committee appointed by the prosecutor of thermational Criminal Tribunal
on Yugoslavia, which held that it is not properctmduct criminal investigations
regarding NATO actions in which dozens and evendhenfs of civilians were
killed. See,Final Report of the Prosecutor by the Committeeablithed to
Review the NATO Bombing Campaign Against the FédBepublic of
Yugoslavial3 June 2000 (publishedwavw.un.org/icty/pressreal/nato031300.Htm

If necessary, we could of course expand on thigesybbut as previously
mentioned further discussion is unnecessary, bedhesaforesaid is sufficient to
explain that the second part of the petition shdddsummarily dismissed, for
the reason that the relief sought is general aedrétical, and should not be

granted.



19. Therefore, for the reasons set forth above itdguested that both portions of the

petition be summarily dismissed.

Today, 23 December 2003

[signed]

Shai Nitzan
Acting Head, Special Affairs Department



