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Judgment

Vice President (retired) E. Mazza:

1.

Appellant 1 the appellan)), a resident of Jenin demanded that the resposndemipensate him
for the severe bodily harm he suffered as a refudtbullet that penetrated his head. In his civil
claim, which was mostly directed against the s{egepondent 3, the appellant attributed the
shooting to respondent Cdptain Yoav). Appellant 2, who is the appellant’s father, deded
compensation for expenses and losses incurredemubi of his son’s injury. The District Court
rejected the claim, hence the appeal at bar.

On July 7, 1991, in the afternoon, the appellans Wweught to the hospital in Jenin suffering
from a head injury. Due to the severity of his dtind, he was transferred to a hospital in
Ramallah on that very night and from there to HadasEin Kerem Hospital in Jerusalem. The
next day (July 8, 1991), after undergoing extentbgts there, the appellant was taken back to the
hospital in Ramallah for continued care and treatme

The appellant was brought to the hospital in Jéwyiris cousin, Baha’ Hamdan Sai'Bgha).
Two days later (July 9, 1991), Baha's brother, Afamdan Sai'd, went to the Jenin Police and
reported an incident that occurred two days earlierwhich his cousin (the appellant) was
seriously wounded and his brother (Baha') was hgwbunded by gunshots while riding in a car
together. Ala’ brought in the car which the appsiland Baha’' had allegedly been driving when
they were wounded. Police Officer Nahleh Bisharapwook Ala”’s statement, examined the car
(an orange Opel). The back window was shattered.Wihdshield and passenger head rest were
damaged and there were blood stains on and arbienplaissenger seat. Since Ala’, who was not
present at the time of the incident, was unablprtwide details, Officer Bishara asked him to
have his brother Baha' come to the police statmgive a withess account. It seems that at the
time of Ala”s visit to the police station, thereas no forensic expert on duty. For this reason,
thus according to Ala’, he was asked by Officerhim to take photos of the damage to the car.
Ala’ took the car, and the day after his visit be tpolice, took photos of the damage done to the
car, as Officer Bishara had instructed him to de.ddve the photographs to the police and took
the car to be fixed. The appellant, who was untibfgovide any details about the incident owing
to his condition, did not come to the police statio give a witness account; whereas Baha’, who
was summoned to the police station to give a witraegount via his brother Ala’, reported to the
police and provided his account only on October1B®1, namely more than three months after
the date of the incident.

The appellant's claim relied on the account Bahaivigled in questioning, an account he
repeated in his testimony before the court. Bababunted that on July 7, 1991, at around 6:00
p.m., he collected the appellant in his car in dmwm Jenin and drove him along al-Muhatta
Street toward their home in Wadi Bourqin. As thepmached the intersection near the civil
administration building (known as “the refugee cajpction”), they drove past a few soldiers
who were standing next to a jeep that was parketidgide of the road. Shortly thereafter, a few
shots were fired at the car from behind. As a tesiié back window of the car was shattered.
The appellant (who was sitting in the seat to igbty was seriously wounded in the head and he
was lightly wounded (probably from glass shardsjc@xding to Baha’, he continued driving and



crossed the intersection with the intention ofngkihe appellant to the home of a physician, but
he met the physician on his way and the latterriegtd him to turn around and drive the
appellant to the hospital. He did so. AccordingB@ha’, there were no unusual events in the
intersection. The road ahead was open and theessldid not order him to stop. In the claim, the
plaintiffs argued that the appellant was hit bysfita bullets. The shooting was attributed to
Captain Yoav, the commander of the unit statiorig¢tiaintersection. According to the plaintiffs,
this was a case of negligent shooting at a carnvthatinnocently driving on the road and whose
passengers were not involved in any activity theghinhave threatened the soldiers’ lives. They
alleged that the shooting was carried out witheasonable cause or prior warning and in breach
of the open-fire regulations the soldiers mustadfell In addition to Baha', the plaintiffs called
another witness, Khaled Farkhati, who recounted ¢hathe aforesaid date, at around 4:30 or
5:00 p.m., he parked his car near his home, wtdcbldse to the refugee camp junction. He
suddenly heard two or three shots and at that paiiced an orange Opel driving toward Wadi
Bourqin. The person sitting next to the driver (whbe later recognized as the appellant) was
bleeding from the head. The witness claimed he meisable to assist the wounded man, as the
car continued driving across the intersection. Herefore went into his house. The witness,
Farkhati, like Baha', also contended that thereeweo unusual events in the vicinity of the
intersection at the time of the shooting.

The respondents rejected the appellants’ versibay Tid not dispute that Captain Yoav and two
or three of his soldiers participated in an actonthe day of the incident in the aforesaid
intersection. The action was the dispersal of &nioriot and during this action, Captain Yoav
did shoot a number of plastic bullets. However oatding to their account, the aforesaid incident
terminated at no later than 5:00 p.m. and durimgiticident Captain Yoav did not shoot at any
car (nor did any of his soldiers) and no car drdueugh the intersection, nor could it have
driven through the intersection, which was entifglycked. According to a description given by
Captain Yoav and his soldiers during their testirasrbefore the court, they arrived at the
location in a jeep at around 4:00 p.m., having ixeckreports of shots fired from the direction of
the refugee camp. When they arrived at the intimsedhey encountered a crowd of hundreds of
youths who were near the mosque that is locatetl toethe refugee camp. They youths were
burning tires and waste bins. When the soldierseaymul, the rioters began throwing iron bars
and Molotov cocktails at them. After they parked jbep at the edge of the intersection, thereby
blocking traffic, the soldiers attempted to disjgetise rioters using routine riot control methods,
including stun grenades and gas grenades. As tllarontinued rioting, Captain Yoav ordered
one of his soldiers to shoot two rubber bulletsaers who were hiding behind some barrels that
were at the curb. As this measure failed to dégerribters, Captain Yoav shot a number of plastic
bullets (using an M16 gun), approved for use bycefs only according to the orders. He
estimates he shot seven or eight bullets in sisigies, which he directed at the legs of individuals
who appeared to him to be leading and instigativegriot. The soldier who, at Captain Yoav's
command, fired rubber bullets at the rioters whoeng@ding behind the barrels, disputes Captain
Yoav's account on this point. According to thisdiet, the plastic bullets shot by Captain Yoav
were aimedjnter alia, at the barrels. In any event, Captain Yoav arsdsbidiers vehemently
denied shooting at any car whatsoever. The soldiguiined that upon arrival at the location of
the incident, they blocked the intersection to galar traffic. At the time Captain Yoav fired the



plastic bullets in the direction of the rioterse timtersection was entirely blocked. They did not
see a car traveling on al-Muhatta Street in theation of the intersection and they believe that it
is impossible that any car could have enteredrtersection at the time of the incident, as it was
blocked. Alternatively, the respondents claimed theen if it were found that the appellant was
hit by plastic bullets shot by Captain Yoav, theaing was not negligent. They further claimed
that the shooting was carried out as part of aimartaction by the military and that they
therefore should not be held civilly liable for datcome.

The District Court accepted Captain Yoav's accolmits judgment, the court held that Captain
Yoav shot the plastic bullets as part of an actidended to disperse a severe riot that began
between 3:30 and 4:00 p.m. and lasted for abohiban During this action, the road was blocked
in a manner which did not allow for any vehiclettavel through the intersection and the plastic
bullets were aimed at the legs of rioters who vagyproaching from the direction of the refugee
camp mosque, which is different from the directdrthe road. The significance of this is that the
appellant, whose alleged injury was caused at a&u80 or 6:00 p.m., was necessarily wounded
in a different incident, the details of which nevaame to light. It should be noted that the
appellant, who was severely wounded, was unaliestdy. The plaintiffs’ account was therefore
mostly based on the evidence given by Baha’, whe all@gedly driving the car at the time of the
incident. It was not just the time of the injurycaoding to Baha”s testimony that did not match
the time of Captain Yoav's and his soldiers’ acti@ther factual claims on which the plaintiffs
relied were disputed by the medical and balliségperts who testified at the trial: how many
bullets hit the car, the distance from which thegrevshot and whether the bullet that penetrated
the appellant’s head was indeed a plastic bulleit. &d entry wounds caused by a bullet were
detected in the appellant’s head. However, x-rags@T scans indicated that metal pieces were
lodged in the head. Three physicians who submitigdions about the appellant’s condition,
including the division medical officer who examingwe appellant at the hospital, attributed this
finding to an injury caused by a plastic bulletcBdullets contain metallic components and the
physicians testified that in their experience,aspit bullet that penetrates the cranium breaks int
pieces. However, a police forensic expert on hadiswho provided an opinion on behalf of the
respondents, believed that a plastic bullet remaitect even when it penetrates the cranium.
Having addressed the positions of the experts éth parties, the court ruled that the appellant
had failed to establish his claim that the metates that were lodged in his head originated from
an injury caused by a plastic bullet.

Moreover: Baha'’ testified that the shooting thaswdirected at his car began after he was about
100-120 meters away from where the soldiers wenedstg. The photographs of the damage to
the car, taken, as recalled, by Ala’, showed seants of entry on the back of the passenger’s
side headrest. The origin of these marks was a bbrentention among parties’ experts. The
ballistics expert who testified for the respondedétermined that the probability that plastic
bullets fired from that range would enter the heatlwas nil; whereas an Israel Police targetting
expert, who also testified for the respondentserdained that the collection of seven adjacent
points of entry is inconsistent with firing sinddellets at a moving car. The expert who testified
for the appellant was of the opinion that the marksthe headrest could have been caused by
glass shards that flew forward when the back windbthe car was shattered as a result of being



hit by a bullet that was fired from a distance. Reslents’ expert was skeptical about this
possibility.

Baha”s car was not inspected by forensic expditie testimonies the experts gave at trial were
based on the description of the events as giveBdha’' and on the photos of the damage to the
car, taken by Ala’. The expert for the appellanimptained that “the investigators who
investigated the incident in question did not use ¢onventional scientific methods the Israel
Police and Military Police Investigations Unit ufee investigating shooting incidents.” He said
that “If some of the ordinary tests had been ddhe, disputed versions could have been
confirmed or denied.” In reference to the aforestid court noted: “There is much truth in this
expert's approach”. However, the court held thatappellant had failed to prove his allegations
about the circumstances of the incident in whiclwlas wounded. Relying on the expert opinion
of the ballistics expert for the respondents, thartcheld that the physicians’ prima facie findings
that the metal pieces lodged in the appellant'sdhedginated from a plastic bullet were
inconclusive. Having analyzed the assessmentseobdliistics expert, the court held that based
on the “fragile” information that emerged from thhotos, the experts obviously had different
approaches as to the origin, type and number efdritl that based on these approaches “it is
difficult to support or refute the plaintiffs’ véomn”. The court's overall conclusion was,
therefore, that the appellant had not established he was wounded at the time, place and
manner alleged in his claim.

The court found further support for its belief ttatvas possible the appellant was wounded in a
different incident in the appellant's release letfeom Hadassah Ein Kerem Hospital in
Jerusalem. This document, prepared by Dr. Zvi “isrindicates that the appellant was
hospitalized from July 2, 1991 to July 8, 1991. Thert was indeed aware of the fact that all the
other medical documents presented at trial andnifiary operations log refer to the appellant’s
injury and admission to hospital (at the hospmalénin) as occurring on July 7, 1991. However,
the court noted that if “indeed, the dates in tlogessaid medical document [i.e. the Hadassah Ein
Kerem release letter] are correct and are not & teehnical error in notation, then the date of
[the appellant]'s injury was 5 days prior to thaedalleged in the action and therefore, the origin
of the injury is entirely different from that alled in the claim.”. The court placed the
responsibility for the failure to clarify this pdion the appellant noting, “The plaintiffs were no
doubt aware of this fundamental inconsistency dfeted no explanation for it, nor requested a
correction and clarification from the author of thedical document, Dr. Zvi Yisrael”. The court
added that it was indeed possible that the inctamgty in the dates of the appellant’s
hospitalization should not be construed as haviageral significance, but that, “Considering
other inconsistencies and discrepancies, the amestihy the official Hadassah Hospital
document lists [the appellant] as having been Mhalsped there for six days and the
hospitalization as beginning five days prior to tete of the alleged injury, is of particular
importance.” Based on the overall questions it kath respect to the facts on which the
appellant’s claim relied, the court did not exclutle possibility that the appellant was wounded
in circumstances entirely different from those digsd in hisstatement of claim; for instance,
that he was injured in a conflict with locals.



Alternatively, the court also held that even if tygpellant had established that he was hit by a
plastic bullet shot by Captain Yoav, it would hagismissed the claim in the absence of
negligence. The court was convinced that in coniingrhundreds of rioters who were throwing
stones, metal bars and Molotov cocktails, the ligéshe members of the unit under Captain
Yoav's command were in danger. In this state ddiedf the controlled shooting of a few plastic
bullets, using the gun sight toward the legs ofl&aa instigators was a reasonable act that was
consistent with the open-fire regulations. Thoseltyguof negligence in the aforesaid
circumstances were not the soldiers but rather 'Bahd the appellant, who drove their car
toward an area where a riot was taking place argbidoing put themselves at risk of random
injury. In view of its accumulated conclusions,tttfze appellant had entirely failed to establish
the circumstances in which he was wounded anddfadeprove that the shots fired by Captain
Yoav, assuming they did indeed cause his injuryeviieed negligently, the District Court chose
not to address the respondents’ argument thatcthenawhich the appellant based his action was
“a wartime action of the Israel Defense Force”, ¥drich the state is not civilly liable under
Section 5 of the Civil Wrongs (Liability of the $& Law 5742-1952.

In his closing arguments before the District Cotivé appellant claimed that in failing to transfer

the car for inspection by forensic experts, thégeotaused him evidentiary damage which alone
suffices to shift the burden of proof to the statethe effect that it would have to prove no

liability on its part for his injury. Despite thedt that this argument was not included in the
appellant’'s statement of claim but was rather figgsed in the course of closing arguments, the
District Court reviewed it on its merits and dissgd it. In the judgment, the court ruled that the
evidentiary damage rule did not apply to the matterhand. First, since this rule applies

exclusively to cases in which the defendant falsibcument an incident that it has a duty to
document and it cannot be applied to a case inhwiiie police did not perform and exhaustive

investigation; Second, the circumstances under twtlie car was brought to the police raised
suspicion that could explain how seriously the gmliook the complaint. The suspicion is rooted
in the fact that the car was brought to the pddicky two days after the incident and by Ala’, who

had not been present during the incident, whereds'Bdespite being the only person who was
able to describe the incident) did not report te folice to give a statement and withheld his
account of the events until he testified at trial.

The appellant sought to present two more piecesvisfence at his appeal: One is a copy of
Baha's statement to the police with the objectif/eefuting the assumption made by the District
Court that Baha' never reported to police questignThe other is an amended release letter from
Hadassah Hospital showing his hospitalization ihdbegan on July 7, 1991 (rather than July 2,
1991, as erroneously noted in the medical documremtared by Dr. Zvi Yisrael). Counsel for the
respondents did not object to the fling of Baha&tatement, but did object to the filing of the
amended release letter from Hadassah Hospital.h@nissue, she claimed that in light of the
residual lack of clarity regarding the circumstanaewhich the appellant was injured remaining
after he gave his evidence, and without a satsfaexplanation with respect to the error in the
medical document prepared by Dr. Yisrael, the dapekhould not be permitted to submit new
evidence with respect to the time of his hospition. It should be noted that even before the
appeal was brought to a hearing, the appellantymext] other documents explaining the error in
the original medical document. No decision hashgsn rendered on the appellant’'s motion for



submission of new evidence. Before | address thenaents made by the appellant in the appeal,
| shall first refer to his motion for submissionrew evidence.

My opinion is that both parts of the motion sholbélgranted. A review of the reasoning provided
for the judgment of the District Court leads to ihgression that in reaching its decision to
dismiss the appellant’s claim, the court gave wetgheach of the following suppositions: The
first is that Baha' never reported to police quastig and the second is that the particulars in the
appellant’'s release letter from Hadassah Hospitahot a pure technical error, support the
possibility that the appellant was wounded in aosing that took place five days before the date
cited in his claim. In the circumstances of the taradnd in view of the severity of the injury
sustained by the appellant, it seems to me thanéwve evidence should rightly and justly be
admitted. A review of Baha's statement, the subimissf which was unchallenged by counsel
for the respondents, indicates that despite thetfet he did report for questioning more than
three months after the incident, he gave the sar&on of the events at the time of the police
investigation as he gave to the court. The appislaamended release letter from Hadassah
Hospital, which was presented to us, clearly indisdhat the appellant was admitted to hospital
(at the request of the hospital in Ramallah) oy Jul1991 and that after undergoing some tests,
he was brought back to the hospital in Ramallaifidher treatment on the following day. In a
public servant document, prepared in accordande tivé law, the Medical Records Department
Director at Hadassah Hospital testified that whes dppellant was in hospital, the time of his
admission was erroneously printed in his releaterlas July 2, 1991, when in fact, he was
admitted on July 7, 1991.

In his appeal, the appellant complained that th&tridt Court was overly rigid with respect to
certain inaccuracies in his evidence, whereas fitaired from attributing significance to
inaccuracies in the testimonies of Captain Yoav thrdsoldiers. The court also erred in holding
that Baha’ never reported to police questioning maexer gave his account of the events, as well
as in supposing that the appellant could have hadrat a time and place different from those he
alleged. The appellant reiterated his contenti@i the incident in which he was injured took
place as described in Baha's testimony. To supihist contention, he reliedipter alia, on the
conclusions of the investigation conducted by thiitAdy Police Investigation Unit (MIU),
which indicated that there was reason to beliea @aptain Yoav shot the bullet that hit the
appellant. In addition, the appellant argued thdgiling to properly examine the damage to the
car, the police caused him evidentiary damagehdfdar had been examined by an expert, he
would have probably been able to demonstrate thdtad been hit by a plastic bullet shot from
Captain Yoav's weapon. Under these circumstancescdmtended, the onus of refuting his
account of the circumstances on which he basedlais shifted to the state. The appellant
contended that further evidentiary damage was dause him when, during the MIU
investigation, the investigators took the x-rayd &nT.s that were done to him at the hospital in
which had had been hospitalized. These were natred and could not be located at the time of
the trial.

The respondents relied on the judgment of the DisBourt. The appellant, they contended, had
entirely failed to prove that he was hit by a buibot by CaptainYoav. He also failed to prove
that the plastic bullets shot by Captain Yoav wehet negligently. The court did err in its
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supposition that Baha' did not give a statemenh&police. However, once it came to light that
he reported to the police to give his statemententban three months after the date of the
incident, the aforesaid erroneous assumption ompé#neof the court does not detract from the
correctness of its finding that Baha' had withhhkld testimony. The respondents disputed the
appellant's arguments with respect to the appbicatif the evidentiary damage rule; both based
on the arguments included in the judgment of thstrigt Court and in light of the special
circumstances that prevailed in the Judea and $amAaea during the Intifada (to which the
adjective “the first” has been added since). On isue, the explanation was that in view of the
high number of incidents that were taking placéhimArea in the aforesaid period of time, many
of which required forensic testing every day, amdiew of the difficulties and danger involved
in conducting the tests in hostile territory, thalige was forced to limit its tests to the more
difficult cases, particularly those that resultedieath. The taking of the medical images from the
hospital caused no evidentiary damage as they reereéred to complete the MIU investigation,
which was conducted at the instruction of a mpitadvocate and be made available to the
doctors who testified at trial. The respondentsaded their contention — on which the District
Court refrained from ruling — that the action doenthich they were sued for compensation for
the appellant was a “wartime action”, for which #tate has immunity from civil liability.

When the appeal at bar was heard by us for thetiiine, in a session dated October 10, 2001,
parties’ counsel accepted our suggestion that demiig of the appeal be postponed until
judgment was rendered @ivA 5964/92Bani Odeh v. State of Israelin which the question of
what constitutes a “wartime action” was under revley an extended panel. The judgment in
Bani Odeh was handed down on March 20, 2002 (see: CivA Z@6Bani Odeh v. State of
Israel, IsrSC 56(4) 1). Thereafter, parties filed theipglementary submissions. The respondents
relied onBani Odeh as an authority that supported their positiontidsissue, they claimed that
the findings of the District Court with respectttee severity of the danger the soldiers faced
while under attack by a mob of rioters came untier driteria established iBani Odeh for
defining a military action as a wartime action. Tdmpellant, on the other hand, claimed that the
soldiers’ description of the incident and the siyaf the danger they faced was exaggerated. He
contended that if it were true that they were &tdcby hundreds of rioters who were throwing
stones, iron bars and Molotov cocktails at theng would think that shooting two rubber bullets
and eight plastic bullets would not have sufficétie fact that the soldiers used only a few
measures necessarily leads to the conclusionhbatidt because of which they had been called
to the refugee camp junction was much less setlmrs they described and that their assignment
was no more than an ordinary police assignment.

During the review, we requested parties’ counsetdmplete their closing arguments on the
guestion of the application of the evidentiary dgmaloctrine, both from the evidentiary-
procedural aspect and its material-tortuous aspechis closing arguments, counsel for the
appellant repeated his arguments in brief. Accgrdm counsel, the police and the MIU, who
handled the investigation of the incident, had &y do examine the damage to Baha’s car using
forensic experts. In their omission to conduct sachexamination, they caused the appellant
evidentiary damage which was expressed in the mmggit of his ability prove his allegation that
he was injured in the head from a plastic bulléhgi®bjective evidence. The appellant claims he
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suffered further evidentiary damage caused byeh®wal of his x-ray and C.T. images from the
investigation files.

Counsel for the respondents denied the applicahifitthe evidentiary damage doctrine to the
matter at hand. She admitted that, as the DisBairt believed, the doctrine may not apply
exclusively to omissions in documentation, but thatight also apply to other types of negligent
omissions. This notwithstanding, she argued that dbctrine should not be applied to an
investigative omission on the part of the policechihdid not undermine the ability of a suspect
who was under investigation to defend himself ligtead, undermined a victim’s ability to
establish the details of the incident in which Fesvearmed in a civil action. In our matter, in any
event, the absence of a forensic examination casmattributed to a negligent omission by either
the police or the MIU. Once the District Court gt the account given by plaintiff's witnesses
of the circumstances under which the appellantinjased and preferred the account provided by
Captain Yoav and his soldiers, there was no “eMiden stalemate”. According to the
evidentiary-procedural aspect of the evidentianpage rule, the existence of such a “stalemate”
is an additional condition for shifting the burdgfrproof to the defendant.

The rejection of the appellant’s claim was basedttome major reasons: One, the appellant
entirely failed to establish that he was hurt bylastic bullet that was fired by Captain Yoav in

the direction of the car in which he was ridingtla time and place cited in his statement of
claim. Second, that the evidentiary damage rulesdus apply in any way to the appellant’s

matter and as such, the failure of the police taperly examine the car Ala’ brought to the

station in Jenin does not support the appellard&tion with respect to the incident in which he

was shot; Third, that even if the appellant hadv@nothat he was hurt by plastic bullets at the
time and place he alleged, his claim would havenlregected due to lack of evidence proving

that Captain Yoav was negligent in carrying outgheoting.

A careful review of the evidence presented to tiwridt Court has led me to the conclusion that
the appellant did provide prima facie evidencesialglish his claim that he was hurt while riding
in Baha's car at the refugee camp junction in fieraoon of July 7, 1991. The fact that the exact
time at which he was injured was not fully ascewd was not sufficient for ruling out the
possibility that the harm was done while Captaira¥and his soldiers were in action in the area
of the intersection. | am also of the opinion ttret failure of the police to properly examine the
physical evidence in Baha's car justified shiftitig burden of proof on the issue of the type of
bullets that hit the car in which the appellant widing to the state, and, it follows, also on the
issue of confirming or excluding a ballistic matobbtween these bullets and Captain Yoav’'s
weapon. | am, with all due respect, unable to agri¢ie the alternative reason provided by the
court, that in carrying out the shooting toward tae, Captain Yoav did not breach the duty of
care he had toward the appellant. My conclusiothirefore, that the appeal must be accepted.
This conclusion necessitates intervention in thoéufa findings of the District Court. Needless to
say, such intervention is not characteristic of dppeals instance. However, having examined
and reexamined the evidence, | have seen no wayoid such intervention.

The District Court had full confidence in the acotaugiven by Captain Yoav and his soldiers,
that during the incident in which Captain Yoav shbé plastic bullets at the rioters, the
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intersection was completely blocked and no car @rtdtwough it. Baha”s account that the
intersection was clear and that as he was notratdiy the soldiers who were standing next to a
jeep by the side of the road, he continued dritowgard the intersection and that even after the
shots hit his car, he continued driving through iffitersection, was rejected seeing as it was
inconsistent with the reliable testimonies of Captoav and the other soldiers who were at the
intersection. Another reason that guided the cmuvard its conclusion that the appellant was not
hurt at the time and place alleged in his clainecebn the discrepancy between the time of the
event as testified by Captain Yoav and his soldig the time at which, according to Baha's
testimony, he arrived at the intersection.

With all due respect, | believe that the evidenasented at trial justified different conclusiohs.
will first address the impression the court drewnir Bahas testimony on the one hand and
Captain Yoav's testimony on the other. In rejectBaha’s account, the court gave weight to its
erroneous presumption that Baha' never reportethd@opolice to give a statement during the
investigation. This can only mean that based andaksumption, the court found reason to suspect
that Baha' avoided giving a statement during theestigation in order to cover up the real
circumstances under which the appellant was shotthfer erroneous supposition, which also
appears to have influenced the court’'s assessrhatthe appellant was injured at a different
time and place, at least to a certain degree, haddct that the appellant’s original letter of
release from Hadassah Hospital (mistakenly) lisischospitalization there as begining on July 2,
1991, whereas he was actually transferred fronhtspital in Ramallah to Hadassah in the early
morning hours of July 8, 1991. | am not ignoring tkact that Baha’s statement during the
investigation was given with great delay. Howewar the issue of considering Baha''s testimony
to be withheld testimony, the difference betweenwinong assumption that Baha’' never reported
for investigation and the fact that he did repard @rovided his account of the incident, albeit
late, is significant. On the one hand, it seems ithaccepting the testimonies of Captain Yoav
and his soldiers, that they blocked the intersaatipon arrival at the location of the incident and
that at the time Captain Yoav shot plastic bulldts, intersection was blocked in such a manner
that did not allow any vehicles to drive througttlie court did not give weight to the fact that th
claim that the intersection was blocked was ralsgdhe withesses for the defense for the first
time when they were testifying in court. A review their statements during the MIU
investigation indicates that, in those testimonibgy stated they never saw an orange Opel
driving on the road that leads to the refugee camghrough the intersection. None of them
claimed that at the time the intersection was tddcand no vehicle could have driven through it.
It is no wonder that neither the investigation suamyrreport prepared by the MIU investigator,
nor the opinion of the central command military eckte, which was addressed to the state
attorney, contain any mention of the intersectiamiig been blocked to vehicular traffic.

Moreover: another witness (besides Baha'), pldsitifitness Khaled Farkhati, also testified that
the appellant was wounded by gunshots while Batwis in which [the appellant] was riding,
drove through the refugee intersection toward Waadirgin. According to this witness’ version,
which was cited above, on the day of the incidahtaround 4:30-5:00 p.m., he parked his car
near his home, which is close to the refugee carmgrsection. He suddenly heard two or three
shots and then noticed Baha"s car, which was dgitoward Wadi Bourgin, with the person in
the passenger seat bleeding from the head. Acaptdithe witness, he was about to offer the
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wounded man assistance. However, as the car cedtiduving through the intersection, he
turned around and went home. The court mentionekhB#'s testimony. It appears that it did
not trust the witness’ account that at the tim¢hef shooting there was no unusual occurrence at
the intersection. However, the court entirely fdite address the witness’ main claim that the car
was shot when it was approaching the intersectimhthat the car then continued to drive and
crossed the intersection.

Accepting Captain Yoav's account that he aimedplastic bullets only at the legs of rioters who
were approaching from a direction different fromatttof the road was inconsistent with the
findings of the inquiry held by District Brigade p&ty Commander, Lieutenant Colonel Guy
Refaeli on the evening after the incident. Cap¥dav's account was also inconsistent with the
testimony of one of his soldiers, who testifiedtttie plastic bullets were aimddter alia, at the
rioters who were hiding behind barrels. The infaioraprovided to the army at the time was that
at around 5:00 p.m., the appellant was broughhéohbspital in the city, suffering from a head
injury sustained as a result of a bullet and thdight of the severity of the injury, some twenty
minutes after admission, he was transferred to itdsp Ramallah. The information did not
indicate that the appellant was wounded while gdmBaha"s car toward the intersection and it
seems that Lieutenant Colonel Refaeli assumedhibanjured person had taken part in the riot.
However, a review of Captain Yoav’'s account ofsheoting (Captain Yoav was the only soldier
who shot plastic bullets), led Lieutenant Colonafdeli to the conclusion that some of the
shooting was uncontrolled. Despite the fact thahesummary of the inquiry, he presumed the
injured person who was admitted to hospital (nateky appellant) was hit by unidentified shots,
he did not exclude the possibility that he wasriejuby plastic bullets shot by Captain Yoav. The
conclusion drawn by the MIU investigator in his éstigation summary report and by the central
command military advocate in his opinion, was muehre unequivocal. Both arrived at the
conclusion that the appellant was hit by the ptalktillets shot by Captain Yoav. It should be
noted that in his opinion, the military advocatscabhddressed the direction of the shots as
follows:

The general direction of the shots fired is comsistvith the location of the
vehicle at the time [the appellant] was woundedahsthat the possibility
that the shots fired in the direction toward whihptain Yoav fired hit a
vehicle driving on the Jenin Refugee Camp road egbe excluded. It is
noted that the area between the location from wttietshots were fired and
the location where the injury occurred was cleat tiere were no objects
or obstacles that might have prevented a dire@ai@y by a bullet shot
from where the officer fired to the point at whietcording to the diagrams,
[the appellant] was hit while traveling.

Based on Lieutenant Colonel Refaeli’'s impressicat tBaptain Yoav carried out uncontrolled
shooting of plastic bullets, the military advocatided that this finding increased the probability
that these shots were the ones that hit Baha'amdrcaused the appellant’s injury.

Needless to say, the District Court, to which tfe¥esaid investigative material and opinion were
submitted when the appellant presented his evidemas at liberty to prefer the testimonies
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given by Captain Yoav and his soldiers and to hsdindings upon them. However, in its
judgment, the court made no reference to the Fattthe accounts Captain Yoav and his soldiers
gave in their testimonies at trial differed on maepoints both from the accounts they gave at
the inquiry and investigation and from the conausi the MIU investigators and the military
advocate drew from the objective findings. The ta@lso did not address the testimony of the
soldier from Captain Yoav's unit, who recountedttbame of the plastic bullets were aimed at
the rioters who were hiding behind the barrelstreaticting Captain Yoav's account that he fired
plastic bullets only toward the legs of the ingtiga of the riot, who were approaching him from
the direction of the mosque at the refugee campcfwts different from the direction of the
road). The court presumed that the account Captaav gave in his testimony was fully
consistent with the one he gave during the MIU gtigation. In light of what has been presented,
| find it difficult to accept this assessment. Is@seems that in giving full credence to the
testimonies of Captain Yoav and his soldiers, tartcdid not give any weight to the fact their
statements to the MIU investigation were delayetil thre middle of January 1992, namely, they
were collected more than six months after the dditéhe incident, despite the fact that the
investigation file was transferred to the MIU (dre instructions of the military advocate) as early
as August 14, 1991. It seems that the court shbalk attributed weight to this fact in
determining the prima facie credibility of the staients.

The court gave considerable weight to the discrepaetween the time of the incident and the
time at which, according to Baha’, he arrived & ihitersection in his car. The court presumed
that Captain Yoav and his soldiers were involvedhia incident until 5:00 p.m. at the latest,
whereas Baha'’ insisted that he arrived in the cagarlier than 6:00 p.m. In the court’s view, the
time gap excluded the possibility that the appélaas hurt by the plastic bullets that were shot
by Captain Yoav. | have had difficulty finding sbiground for this finding as well. At least with
respect to the time at which the incident termideaas far as the soldiers were concerned, the
court seemed to have a solid fact. The inquiry cotetl by Lieutenant Colonel Refaeli in the
evening after the incident indicated that Captaim¥s unit headed to the location of the incident
after a report transmitted by a lookout at 4:35.plime lookout reported shots heard from the
direction of the refugee camp. The inquiry alsadated that shortly thereafter, a reinforcement
border police unit was sent to assist Captain Yoawiit and the two forces worked together to
disperse the riot which continued until 6:00 p.md ¢hereafter. The time at which Captain Yoav
shot plastic bullets was not ascertained. Howethar, report of the hospital in Jenin, which
indicates that the appellant was brought there@@ p.m. (presuming that the report, which was
made late at night, indicated an exact rather Hraestimated time) could plausibly lead to the
conclusion that the appellant’s injury (presumingwvias indeed sustained from these shots)
occurred close to 5:00 p.m. This conclusion is test with the witness Farkhati, who stated
that the incident occurred at about 4:30-5:00 fitns. also consistent with the testimony of Ala’,
who estimated he heard of the incident and rushetid¢ hospital sometime between 5:00 and
6:00 p.m. Baha’, as recalled, claimed he arrivethatintersection at around 6:00 p.m., yet the
possibility that he did not give an accurate tine@rot be excluded (as the military advocate
stated in his opinion). In any event, whether tlusgital in Jenin registered the appellant’s
estimated time of admission, or Baha’' was wronguatibe time at which he arrived at the
intersection, the time gap itself cannot lead tg eonclusion. The material question before the
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District Court was whether the appellant was indeiedy a plastic bullet. A positive answer to
this question necessitated the conclusion thatdsehit by the shots fired by Captain Yoav, who,
according to Lieutenant Colonel Refaeli’s inquimgs the only soldier who shot plastic bullets in
the city of Jenin on the day of the incident. Tleeigion on this question should have been based
on other evidence and could not have been reackethea apparent consequence of the
discrepancy between the time the shots were ficedrding to the accounts of Captain Yoav and
his soldiers and the time Baha’ claims he arrivietth@ intersection.

The appellant claims that the state caused hineati@ry damage both in the failure of the police
to examine the physical evidence (including the algenand the marks left by the gunshots) in
Baha's car and in the fact that MIU investigatarskt his x-ray and C.T. images from the hospital
during the investigation of the incident and theg®s could not be located at the time of the trial.
In the confines of this judgment, | have not fouedson to make a ruling on the question of
whether the taking of the medical images from tbspital constitutes evidentiary damage. The
appellant’'s arguments on this matter remain as #rey | will hereinafter address only the

appellant’s contention that the failure of the pelto examine the physical evidence in Baha's
car caused him evidentiary damage for which thée gt liable, as this argument, is, in my

opinion, based in law.

The testimony of Police Officer Bishara, who waBethby the state at the request of counsel for
the appellant, indicated that according to roupingctice at the police station in Jenin, the car
should have been brought for examination by a ficeexpert. Based on this routine practice, the
police officer attempted to deny Ala’'s account tlitativas Bishara who asked him to take
photographs of the damage and blood stains inaheAccording to Bishara, the forensic expert
should have taken photographs of the car, an@retivas no such expert at the station when Ala’
went there, he should have left the car in theostadarking lot so that it might be examined by a
forensic expert the following day. However, whekeagshow it transpired that Ala’ took photos
of the damage to the car by himself, he was un@bfroduce a satisfactory answer. His role in
the affair, he claimed, ended with his taking doa"s statement and preparing a report about
the damage and blood stains he saw in the carhwiss sent to the head of the investigation
division. The aforesaid was meant to demonstrattitlihe fact that the car was not examined by
a forensic expert constituted an omission or ifithestigation of the affair was deficient, these
should not be held against him. It seems that tis&i€t Court, which chose to ignore Bishara’s
testimony, accepted Ala”s version that he was dsketake photos of the car by the officer. The
respondents did not dispute this account befordt seems, then, that Bishara could not explain
why after giving his statement, Ala’ took the cadalrove off without being asked to park it at
the police station. It is clear that Ala’ took pbstof the damage and blood stains in the car
because he was asked to do so by Bishara and Bishara had told him to park the car in the
police station parking lot to be examined by a ffisie expert, he would presumably have done
so.

As recalled, the District Court found “much trutin"the contention of the expert who testified for
the appellant, that if the police investigators hesgd the accepted scientific methods usually
practiced by the police and the MIU in the inveatign of shooting incidents, it would have been
possible to confirm or deny the divided positiohshe experts who testified for the parties on the
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guestion of identifying the type of bullet that ttie appellant. The court also ruled that based on
the “fragile” information that emerged from the pigraphs, the experts had different approaches
as to the origin, type and number of hits. On thgidof these approaches, it is difficult to suppor
or refute the plaintiffs’ version”. This means thveith respect to the origin, type and number of
hits, there was a ‘stalemate’ in the evidence. H@methe court rejected the appellant’s
contention that the failure of the police to penfothe accepted tests caused him evidentiary
damage which would sufficient to transfer the bardéproving lack of liability for the injury to
the state; first, because of its presumption thatdvidentiary damage rule is inapplicable to the
matter at hand and second, since the circumstamuks which the car was brought to the police
station raised suspicion and this might shed laghthow seriously the police took the complaint
itself.

| find these reasons to be unacceptable. It is emtablished rule that where a defendant’s
negligence causes a plaintiff evidentiary damalgat is, impedes the plaintiff's ability to use a
piece of evidence which could, at face value, paéy establish any of the factual arguments on
which his claim is based, the court may shift theof persuading that the factual argument is
incorrect to the defendant (see, e.g.: CivA 9328r v. Laor, Dinim Elyon, 68, 53, §23;
CivA 8151/98Sternberg v. Chechik IsrSC 56(1) 539, 551-552; CivA 6160/@9uckman v.
Laniado Hospital, IsrSC 55(3) 117, 125-126). This rule, which iggiy based on
considerations of justice and of the social neadditerring potential defendants from losing
evidence, expresses the evidentiary-proceduralcagehe evidentiary damage doctrine (see:
Porat and SteinThe Evidentiary Damage Doctrine: Justifications for adoption and applicationin
typical situation of uncertainty in torts, lyunei Mishpat 21(5758) 191, 241-254; Porat & Stein,
Tort Liability under Uncertainty (2001), 165-167). This is separate and apart fiteentortuous-
material aspect of the doctrine which has yet t@k@icitly incorporated into our case law and
which requires no review in the matter at hand (eare: Meir, 814; CivA 6768/01Regev v.
State of Israel (not yet reported), 85). The evidentiary-procetiuaée on evidentiary damage
means that there is a factual presumption that, ihambt been damaged as a result of the
defendant’s negligence, the missing evidence whalkt supported the plaintiff's account with
respect to a disputed factual argument. Thoughgitdsumption is ostensibly refutable, indeed,
by the nature of things, and like other presumtiosed at the end of a trial — it is needed only
when it is known that there is no other relevantience; namely, when there is an “evidentiary
stalemate” between parties with respect to a fhettgament that could have been proven by the
plaintiff if he had the missing evidence. In thisiation, the defendant lacks evidence for refuting
the presumption. It follows that if the presumptiarises, it effectively determines the factual
dispute (Porat and Stein, CivA 5373M2avon v. Klalit Health Fund, IsrSC 57(5) 35, 47).

In the case law of the Supreme Court, the rulebleas thus far applied only to actions regarding
medical malpractice and mostly to cases in whiclios records were not kept, went missing or
were lost. However, it is clear that the rationathelerlying this rule also applies to other types of
actions and there is no relevant justificationlfimiting it to the medical context exclusively. én
judgment given in an action the cause of which maslical negligenceVice President Orr has
recently noted that: “The principle underlying tt@ft in the burden of proof covers more than
omissions in preparing medical records and maiimgithem properly. It also covers negligence
of a different nature which diminishes the plaifgitapacity to prove his cause of actioMdir,
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813). In the same veidustice Dorner (in a single opinion and while referring kbeir among
others), noted that: “In claims regarding mediocagligence, it has been ruled that deficient or
absent records as a result of negligence shifbtinden of proof to the defendant with respect to
those matters the records might have helped proaed this rule is applicable to other areas as
well.” (CivA 8858/02State of Israel v. Zahawa Dinim Elyon, 78 53). It should be noted that
the Zahawa case did not involve a claim for medical negligegniout rather a claim against the
state for seizing private land, the exact size lbictv the plaintiff had difficulties proving due to
landmines the army placed therein and which prexthim from measuring the land.

| believe that the evidentiary-procedural aspedthefevidentiary damage doctrine is applicable
to the matter at hand. | find support for this fiosi in the District Court’s finding that the
“fragile” information that emerges from the photiflthe damage to the car (which were taken by
Ala’) and the different approaches among the espastto the origin, type and number of hits,
have resulted in a situation in which “It is diffit to support or refute the plaintiffs’ version”.
This means that the opposing opinions of the egpedult in a deadlock. In this context, one
recalls the court’'s remark that there is “muchHhtuin the contention of the expert for the
appellant that if the police had employed the gdienmethods commonly used in shooting
incidents, it would have been possible to confinndeny the experts’ different positions on the
guestion of identifying the type of bullet that hite appellant. Indeed, the fact that forensic
experts did not examine the marks left by the shgoin the car constitutes an omission of
negligence on the part of the police, as explabaldw. In so doing, it denied the appellant, who
was unable to perform such an examination, evidevtieh could have potentially established
his claim that he was hit by a plastic bullet. Tkituation is typically one in which the
evidentiary damage doctrine should be appliedhénsense that the burden of proof with respect
to the circumstances of the incident in which thpadlant was harmed would shift to the state.

The District Court, which found that the evidenfi@amage doctrine did not apply to this case,
ordered the dismissal of the appellant’s actione Thain reason for doing so was that the
appellant had failed to prove his claim that he hadn hit by a plastic bullet shot by Captain
Yoav at the car in which he was riding. My opini@s aforesaid, is that the appellant’s case
merits the application of the evidentiary damagetidioe. The matter herein concerns a civil
claim by a victim against the state. The claime=lon the victim's contention that he was shot
and hit by IDF soldiers. An examination of the ksaleft by the shooting by a forensic expert
might have provided the appellant with the ultimpteof that could confirm or deny his claim
that he was hit by a plastic bullet. Note: the tailf and the police are organs of the state and the
state bears responsibility for their acts and oimiss In failing to have the car examined by a
forensic expert, the police denied the appellast ¢antral proof he required for proving his
contention that he was hurt by a plastic bullett $lyoCaptain Yoav. Seeing as the appellant and
the state are direct parties both in the civilml@nd in causing the evidentiary damage, there is
cause for an evidentiary presumption in favor efdppellant that he was shot and hit by a plastic
bullet. The evidence indicates that Captain Yoas tte only soldier who shot plastic bullets on
the date of the incident in the city of Jenin. Amsguy that plastic bullets are possessed
exclusively by the IDF (an assumption that remainedisputed by the respondents in their
pleadings before us), the aforesaid presumptioensugh to compel the conclusion that the
appellant was hit by a plastic bullet shot by Captoav. However, even if there were reason to
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suspect that local residents of Jenin might als@ Head plastic bullets, it would not suffice to
detract from the aforesaid conclusion: the evideptdamage caused to the appellant by the
failure of the police to examine the marks lefthie car by the shooting is expressed in impairing
the appellant’s ability to establish what type aflét hit him and demonstrate a ballistic match
between that bullet and Captain Yoav's weapon.

As noted, applying the evidentiary damage docttinthe matter at hand is subject to a finding
that the failure of the police to examine the carswin the circumstances of the matter, a
negligent omission. My opinion, as stated, is thatappellant is entitled to this finding as well.
On this issue, | cannot accept the reasons prowigete District Court, that the suspicion raised
by the fact that Ala’ brought the car to the poliweo days after the incident in which the
appellant was hurt, whereas Baha’, though summadiddnot appear to give his account, may
explain the manner in which the police treated ithvestigation of the complaint. Even if the
police investigators estimated that the IDF soklieere falsely alleged to have harmed the
appellant and the appellant was actually hurt innggrnal conflict between residents of the city
of Jenin, they had a duty to have the car examiyea forensic expert in an attempt to find the
perpetrator of the harm. | am also unable to acitepstate’s contention that in view of the large
number of incidents it had to examine in the cowfsthe aforesaid Intifada, the police and the
MIU were permitted to limit forensic testing mostty incidents resulting in death. The appellant
was severely wounded by a bullet that penetratedhédd. This is a serious case. The car was an
essential part of the investigation and the failtoeperform the test constitutes a negligent
omission on the part of the police. This simpleatasion can also be drawn from the account
given by Officer Bishara, who testified that acdogdto police station regulations, the car should
have been examined by a forensic expert. It shalslol be noted that the examination of the car
did not require extraordinary efforts or risks amding an expert out to the field, as the car had
been brought to the police station lot and couleHzeen examined in this safe location.

The court’s alternative reason for rejecting thaiml was based on the assumption that the
appellant was indeed hit by a plastic bullet shoClaptain Yoav in the direction of Baha’s car.
In the circumstances of the matter, the court thotigat Captain Yoav was in ho way negligent
in carrying out the shooting. As | have alreadyedotl am also unable to accept this reason for
rejecting the claim. | will review this section tfe ruling of the District Court based on the
court’'s assumption that the appellant was indeedmded by a plastic bullet shot by Captain
Yoav. This notwithstanding, and in the absencenablgective finding with respect to the type of
bullet that penetrated the appellant’'s head, Il stwlrule against Captain Yoav that the appellant
was shot by a plastic bullet shot by him. In thismtext, it could be noted that in its negligent
omission of not examining the marks left by the iy in Baha’s car, the police caused
evidentiary damage not only to the plaintiff, blgcato Captain Yoav. The damage the police
caused to the plaintiff is expressed in impedirgahility to prove his claim that he was wounded
by a plastic bullet shot by Captain Yoav; the daendgaused to Captain Yoav is expressed in
impeding his ability to refute the latter allegatimade by the appellant. | shall limit myself,
therefore, to a review of the question of whethrenat Captain Yoav was negligent in carrying
out the shooting without this leading to the acarpé of the appeal against the rejection of the
claim against him.
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It is established case law that “during actionha tidst of civilian population, whether within
the Green Line or outside it, IDF soldiers haveusy dbf care toward civilians who might be
harmed in all matters relating to the use of weagafCivA 3889/00Lerner v. State of Israel
IsrSC 56(4) 304, 311; cf: CivA 1354/9Rkashe v. State of Israel(not yet reported)). The
guestion before us is whether in shooting the gldmsillets, Captain Yoav breached the duty of
care incumbent upon him with respect to civiliasgch as the appellant) who might have been
hit by the shots. The District Court, which gaveepative response to this question, based its
position on the testimonies of Captain Yoav andsuigliers. The latter, it is recalled, said that
during the action in the area of the intersectibay were required to confront hundreds of rioters
who threw stones, iron bars and Molotov cocktditham. Only when he realized that he and his
soldiers had found themselves in a situation inctvttheir lives were in real danger, did Captain
Yoav carry out controlled shooting of a number tdsfic bullets toward the legs of the lead
instigators of the riot. The District Court thoughat in the aforesaid circumstances, his act was
not unreasonable.

My opinion is that the testimonies of Captain Yaad his soldiers did not establish a worthy
evidentiary basis for supporting the ruling of istrict Court that in the circumstances in which
the soldiers found themselves, shooting plastitetsibwas a reasonable course of action. The
onus of proving their claim that this shooting weecessary in order to achieve the goal with
which they were tasked, or to remove the dangesxhith they found themselves was on the
respondents in the circumstances of the matteraad t{cf: CivA 2176/94State of Israel v.
Tabenja, IsrSC 57(3) 693, the remarks difistice Englard, 812 of the judgment). The District
Court accepted the account that Captain Yoav firdgl after he realized he and his men were in
a situation in which their lives were in dangerpiotal fact in this context, to which Captain
Yoav and his soldiers testified at trial, was ttia rioters were throwing Molotov cocktails at
them in addition to stones. Yet, this alleged faas never mentioned by any of them in any of
the statements they gave during the inquiry heldth®y deputy brigade commander on the
evening after the incident, or in the MIU investiga. In all their statements, the soldiers
recounted that the rioters burned tires and at quoirg, also threw stones, but said nothing about
Molotov cocktails being thrown at them. The fadttthe first version of the events from Captain
Yoav and his soldiers which includes Molotov codiiarowing by the rioters was given at trial,
undermines the ruling of the District Court thap@én Yoav and his soldiers faced real danger to
their lives and that in these circumstances, shgaplastic bullets was a reasonable course of
action.

In any event, even if | assume that the shooting wanecessary measure, | cannot accept the
conclusion drawn by the District Court that the mamin which Captain Yoav fired was not
unreasonable. The aforesaid conclusion of the iDisGourt is based on the supposition that
Captain Yoav carried out a controlled shooting efuaber of plastic bullets toward the legs of
the lead instigators of the riot. My opinion istttiais assumption is not sufficiently supported by
the facts. | have already mentioned that the Risttiourt was presented with evidence (the
inquiry of Deputy Brigade Commander, Lieutenantd@el Guy Refaeli and the testimony of one
of the unit’s soldiers) that cast real doubt ont@epYoav’'s account that he performed controlled
shooting only. The supposition that the shots texifthit the car that was driving on the road that
crosses the intersection constitutes (for the med our ruling) evidence that the shots, at least
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in part, were not controlled. Captain Yoav's testi provides other indications that the
shooting in the direction of the car was negligétsa. claimed he never saw the car, and in his
withheld argument, which, as stated, cannot bepgede he also said that the intersection was
blocked such that no vehicle could drive through it

Herein also lies the answer to the respondentstiaddl alternative claim, that if the appellant
was indeed wounded by plastic bullets, he was wedrd a “wartime action” carried out by the
IDF, in the meaning of the term under Section haf Civil Wrongs Law (State Liability). It
seems to me that characterizing an action by thiréeur soldiers tasked with dispersing a riot by
civilians who were burning tires and throwing steras a “wartime action” goes too far. The
judgment given irBani Odeh, where criteria for characterizing a military actias a “wartime
action” were stipulated, does not lead to a difie®nclusion.

For the reasons described above, | would rejectagimeal inasmuch as it is directed against
Captain Yoav, but | would accept it inasmuch a®ricerns the rejection of the appellant’s claim
against the state and rule that the state must eosape the appellant for the damage he suffered
as a result of the shooting. The proceeding shallefore be returned to the District Court for
completion of the hearing on the scope of the damagd the compensation rate and for a
supplementary judgment. Inasmuch as the court findsappellant 2, whose claim has not yet
been heard on its merits, has an established daustiming damages, it shall also determine
the scope of his damage and the rate of compensdatie respondents will pay the appellants
(together) for costs incurred in both instanceassessed by the registrar and legal fees in the
amount of ILS 40,000.

Vice President (retired)

Justice M. Cheshin

| concur.

Justice

Justice E. E. Levy

1.

The District Court was presented with two factuadaunts of the incidents that took place in the
evening of July 7, 1991 on al-Muhatta Street indemear Wadi Bourgin.

A. Plaintiffs’ version—

As stated in the opinion of my colleague, Vice Rlest, retired (E. Mazza), the appellant
was unable to testify due to his injury. Hence, thetual background was recounted by
others. The first to report to the police statiorénin was ‘Ala’ Dhaher, who did not witness
the appellant’s injury. In a statement he gaveun 9, 1991, Ala’ claimed that he had heard
from his brother, Baha’, that on July 7, 1991, bowt 6:00 p.m., as he was driving the



appellant in his car, soldiers suddenly openeddirdhem and as a result, the appellant was
wounded in the head. At the end of his statemeld; #®Id the investigator as follows:
“Baha’, my brother, told me that he would go to ffwdice station as soon as possible to give
a statement”.

Baha’, in fact, reported only on October 13, 198bre than three months after the appellant
was injured. At this time, his account of the esentis taken down. According thereto, he
picked up the appellant in his car between 6:00@&B80 p.m. and when they arrived at the
customs building intersection, he noticed a bopdice jeep and some soldiers standing next
to it. The ensuing events were described by Bah#&lows: “| kept driving, and when | was
about 100 meters away, | heard an explosion ircénel felt glass shards flying into my face
and saw two holes in the windshield... after driviaga few more meters, | looked at ‘Azem
[the appellant] and saw blood on his shirt. | sptik@im. He didn’t respond... | didn’t hear
shots before the car was hit. | just heard thesgéaplode. | didn’t see the soldiers who were
standing next to the jeep shoot at me and | dide& them signaling me to stop.” Baha'’
further claimed: “There were no disturbances wHenas driving and | didn't see youths
throwing stones from the direction of the camghatgoldiers standing by the jeep.”

Khaled Mundhir ‘Abd al-Rahman Farkhati also teetififor the appellant. He recounted that

between 4:00 and 5:00 p.m. on the day of the imtjde heard shots fired and suddenly saw
a car approaching with its back window shatteredithe man in the passenger seat bleeding
from the head.

To complete the picture with respect to the timehef incident, the appellant’s friend, Zaki
Sweiti, testified that the two went to a factoryHiaifa Bay on the day of the incident and
started on their way back to Jenin after 4:00 plinis detail may be consistent, though
barely, with what was stated in the reports of itheestigations of the incident that were
conducted by army officials. These reports indictitat the appellant was admitted to
hospital in Jenin at around 5:00 p.m. (see, P/&% Bnd the operations log, P/25). However,
it is very difficult to find consistency betweeneie and Ala’s version, according to which
his brother, Bahas trip began sometime aroundd6mm. and that the appellant was
wounded between 6:00 and 6:30 p.m., namely, a derale amount of time after the
appellant was already admitted to hospital.

B. Respondents’ version

This account relied on the testimonies of the sotdivho were at the scene of the incident,
which painted an entirely different picture. Accimigito the soldiers, they were called to the
same intersection at around 4:00 p.m., followingia in which hundreds of youths
participated. The rioters were throwing anythingythcould find at the soldiers. In this
situation, the intersection was blocked for theppse of isolating it and therefore it is not
possible that any car managed to drive by them.

The District Court, which had the advantage of majra direct, unmitigated impression of the
reliability of the witnesses who appeared beforelécided to prefer the respondents’ version to
that of the plaintiff’'s witnesses. In the court\srowords:



“In essence, | trust the testimonies of the IDRigws, including Captain

Yoav. They described a very difficult situation yheere in and specified

the manner in which they dealt with it, withoutestipting to detract from

the degree of force and measures they used. | astithat if they had

witnessed the car passing by and the shots thait, Hihey would have

addressed this and explained the circumstances, Ttaccept the account
of the events that was given by the withesseshferdefense” (see p. 11 of
the judgment)

As known, the rule is that an appeals instance doegntervene in findings of fact by the court
that heard the case. | have found that no caus$dying a departure from this rule has been
established in the circumstances of the case at bar

It appears that despite the contradictory inforarapresented to the District Court, there was no
cause to doubt the records made at the hospité¢nim with respect to the time at which the
appellant was brought thereto, namely, around p:60 This necessarily leads to the conclusion
that the testimonies of Ala’ and his brother Bahafortunately raise questions, if not more than
that, seeing as according to their account, thellpy was injured an hour and a half after he
was already in hospital. In these circumstanceguld not hasten to exclude the possibility that
the appellant was not at all hurt while riding iat&"’s car, and perhaps this fact explains why
Baha’ did not report to the police for more tharethmonths. Moreover, the trust the District
Court put in the accounts provided by the soldiersessitated the additional conclusion that the
intersection was entirely blocked because of tbe that was taking place there and this too
serves to refute Baha’s claims with respect to ¢hreumstances in which the appellant was
injured.

Another question is whether the respondents arkygoli a negligent omission in not having
Baha"s car examined by forensic experts, and wdraitihthese circumstances it is correct to rule
that the appellant suffered evidentiary damagejtisdifies shifting the burden of proof from him
to the respondents. On this matter, the commonoappris that evidentiary damage is caused on
condition that the defendant had a duty which heatied by omission (CivA 58/82antor v.
Musseib et al, IsrSC 39(3), 253, 259; remarks of Justice D. hewi CivA 2245/91 2359
Bernstein et al. v. Atiyg IsrSC 49(3), 709, 721; CivA 789/88mer v. Histadrut Klalit Health
Fund, IsrSC 46(1) 712, 721; CivA 6160/®uckman v. Laniado Hospital, IsrSC 55(3), 117,
125; CivA 8151/985ternberg v. Chechick IsrSC 56(1) 539, 549). In the appellant’'s matites,
guestion is whether it is correct to rule that le tcircumstances Ala’ described to the police
officer who took down his statement on July 9, 19®&re was a duty to open an investigation
for the purpose of confirming or denying the clahmt the appellant was injured by bullets shot
by IDF soldiers toward the vehicle in which he wiang. In my view, in the circumstances of
the incident at issue, this question should be arsivnegatively. Considering the large nhumber
of shooting incidents in the Territories, which @hwe more than just IDF soldiers, it is only
natural for investigative efforts to be primarilyetted at cases in which the circumstances of the
injury raised suspicion, even if only initial susipin, that an offense or omission was committed
by security forces. Such suspicion could have arisea case where the injured party gave a
detailed statement about the circumstances ohhisyi or, if he was unable to do so, the account



could have been given by eye-witnesses who wergeptat the scene. On the other hand, it is
very difficult to open an investigation when thevéstigator is only provided with indirect
information that originates from hearsay, and wtiga “information” not only raises questions
with respect to its veracity, but has also beertraditted by the soldiers who were present at the
scene and who stand accused. In this situatiomag not unreasonable to wait until a full
testimony was collected from Baha’', who claimedwss driving the appellant in his car at the
time he was injured. However, the latter choseitbhwld his account, not for days or weeks, but
for some months. Thus, the appellant should hadeeaded his complaint to Baha' rather than
the respondents. Baha’ is the party who is at flaulthe fact that [the appellant]'s injury could
not be investigated in real time. Claiming that'Alaersion sufficed to justify the examination
of the car by forensic experts would put the regjgoits in a situation with which they would be
hard pressed to cope, namely, that they were céeabtl open an investigation to exclude the
possibility that an injury was caused by securigcés for every complaint of an injury during
those days, even if they were not provided withddstails pointing to that possibility and even
in complaints that seemed, on the face of it, ta¢d@cocted. In my view, such a burden places
the state in a significantly inferior position coanpd to ordinary litigants. | do not believe that
this outcome does justice to the respondents asdds it is undesirable.

Therefore, if my opinion was to be heard, | woukd/d rejected the appeal.

Justice
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