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Before the Hon. Justice R. Carmel
In the matter of: Aljolani

represented by Attorney Hale Huri
The Plaintiff

The State of Israel

represented by the Jerusalem District Attorney’dic®f by
Attorney Bahat
The Defendant

Judgment

1. The Plaintiff filed his complaint with regard &m 8 July 1989 incident in which his
car was burned down. As the Plaintiff claims in ¢dsnplaint, on 7 July 1989 he was
traveling in his car in the early evening hourspiroximity to the Kiryat Zanz
neighborhood in Jerusalem. His car, which was a21@&®&del double-cabin
Volkswagen, broke down, and the Plaintiff was fort@ abandon his car and leave it
in the neighborhood. Since the said date fell dfriday, the Plaintiff left the car
there for the Sabbath, according to him in orddrtadurt the feelings of the ultra
orthodox residents of the neighborhood. On theo¥dlhg day, after sundown on the
Sabbath, the Plaintiff returned to the Kiryat Zamzighborhood together with a
mechanic on his behalf and a tow truck owner, oleoito retrieve the broken down
car. The Plaintiff further claims that when he gotthe place where the car was
parked, he found a gathering of residents. The drbwew stones at the Plaintiff and
his escorts, and the Plaintiff and his escortscedtithat the windows of the car had
been shattered and its tires slashed. The Plafutifier claims that he was unable to
get close to the car due to the stone throwing, @t to the police station at the

Russian Compound together with the mechanic ta #ierpolice. The policemen at
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the Russian Compound station gave the Plaintifasgistance, and at around 23:30
the car was set on fire. The complaint is in cotinaavith the damages caused to the
Plaintiff due to the arson of the car, claimingtttiee Defendant, namely the State of
Israel, is liable for his damages due to the neglog of the policemen as provided in
Sections 22 and 26 of the complaint. The Plaifi#$ further claimed, alternatively,
that the Defendant was negligent per se by bregdhia statutory duty set forth in
Section 3 of the Police Ordinance [New VersionB54971.

2. The Defendant has claimed in its answer thattimeplaint was filed one day before
the expiration of the statute of limitations, atfafich has compromised its ability to
defend itself. The claim that the car was inded@dsdire by unknown persons on 7
August 1989 was not denied, but it was denied tthetPlaintiff turned to the police

to file a complaint on the evening of the incidexd,claimed in the complaint.

3. The main question which requires resolution hether the Plaintiff did indeed come
to the police to complain on the night of the imeit and if so, what was the content
of his complaint. There appears to be no dispueitithe Plaintiff did indeed come
to the police and give a clear and explicit advaneening that the crowd was
sabotaging and damaging his car, and that it wasilple that his car would be set on
fire by the rioting crowd, then the State is liabide the Plaintiff's damages pursuant
to the laws of negligence. The rule is that whiaeeS$tate’s authority is aXecutive
authority ”, then there is “no conceptual difficulty in hofdj the State liable”, as
distinguished from a “supervisory authority”, nagelhere the authority of the
State is that of “supervision” only, including dgioins requiring discretion. This rule
was set forth in the precedent cited also by tlanBff's attorney, C.A. 429/87The
State of Israel v. Suhan PDI 42 (3) 733. The issue was subsequently déscuat
length also in C.A. 915/9The State of Israel v. Levy et. al.,PDI 48 (3) 45. In the
Levy case, the court discussed the elements dbthef negligence (in general), and,
inter alia, reiterated the rule whereby the duty of caut®divided into a “technical”
(or “physical”) duty of caution, and a “normativeuty of caution. The test for the
existence of a duty of caution is the test of prtadiility, and the question which has
to be decided is whether the tort-feasor could amght to have foreseen that the
injured party would suffer the damage that actualbcurred as a result of his

negligent act. Not every foreseeable damage (freenphysical point of view) is
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damage which ought to be foreseen (on the normdéivel). Damage which is
foreseeable on the physical level is foreseealsle ah the normative level, unless
special considerations justify limiting or denyitige duty, despite the predictability.
It was further mentioned in that case that theterie of the duty of caution
comprises three components: “predictability”, “proity” (or closeness), and a
judicial conclusion that the imposition by law oharmative duty of caution is fair,
just and reasonable. The requirement of “proximity@ans that a duty of caution is
owed to a “neighbor” and not to the whole worldedictability is anecessary but
not a sufficient, condition precedent to the existeof the duty of caution. The court
stated in the Levy affair that in situations in elnthere iontrol of the process, it is
easier to recognize the “proximity” between thetipar whereas in situations in
which the connection between the authorities arel ¢hizen comes down to
supervision only, it is harder, although not impbles to impose a duty of caution
upon the authorities. The State, so it was rulediable like any other person for
negligent acts and the authorities have a duty of caution whendlie damage
caused to the injured party ought to have beerséam® The aforesaid leads to the
conclusion that if the Plaintiff did not alert tpelice to the possibility that damage
was about to be caused to his car, or that it wbeldet on fire due to the rioters’
acts, then, where the Plaintiff did not foreses pssibility, it is hard to demand of
the police, whose representatives are not claimdthve been on the scene when the
Plaintiff first got there, to have, indeed, foraseich a possibility. In this matter it
should also be kept in mind that the car had aoyelicense plate namely the
Plaintiff was not specifically associated with tter and, in any case, no such claim

was made.

In order to decide this matter, one needs to vetiee evidence as presented by the

parties.

4, The Plaintiff, in his direct testimony affidavitepeated his version as specified
above, whereby he went with a mechanic by the nah®. to get help from the
police station at the Russian Compound; howevewdsetold there by the policeman

to whom he complained that he could not help hind was instructed to wait until

! Translator's note: Israeli license plates areoyellcars from the Occupied Territories have blue
license plates.
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morning to return to the scene to retrieve the Aacording to him, in his affidavit,
he returned from the police station to the scerg femm there, having no choice,
back home. In his affidavit, his version is diffietethan that specified in the
complaint (as clarified below), whereby he notitieat the car had been burned down
only on the following day, when he returned to Hoene. He further states in his
affidavit, inter alia, that at that time there were nationalistically tiveted
harassments of Arabs by Jews, and that one ofothesés of such harassments was
the neighborhoods of Sanhedria and Shmuel Hanalérnsalem, which are close to

the scene of the incident.

In his examination, the Plaintiff clarified thae had gone with the mechanic A. A. to
seek help from the police, while the tow car driverJ. remained at the scene to
observe what was going on. He also confirmed indxamination that when he
returned from the police the car was not burnedrjaand to the questionwhen
did you first see that the windows were brokehhe answered:|"saw everything
on Sunday mornind. Later in his examination, he also confirmed thatsaw that
the tires had been slashed on Sunday morning. Hawew his affidavit of 22
February 1991 (D/1), the Plaintiff saidorf the following evening, on 8 August
1989 [sic] after sundown on Saturday, | came to thear with a mechanic and
already saw that the windows had been smashed anbat the tires on the left
hand side had been slashédWhen he was asked to explain the two versions he
said: 1 can’t remember, | don’'t know who wrote and how'. The Plaintiff was
asked the same question again, and his answeretaliftrepancy between the
versions was that he had no recollection (p. 10thef transcript). Nor did he
remember, when asked about it, why in affidavit /& only mentioned the
mechanic and not J., the tow truck owner. In hieshent at the police, D/3, a
statement dated 9 July 1989, the Plaintiff said Saturday night at 21:00 | came
to my car in order to start it and move it away, amd then there were many
religious people there who started throwing stoneat me and yelling, | saw that
everything was alright with my car but | was afraid of the religious people so |
ran away from there, | went to the police and theyold me to bring the car to the
police station the following day, but | was afraidto go back to the car and said

that | would come this morning to the car to get itout of there. This morning at
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9:00 | came to the car and saw that it had been bued down..””. The differences

between the versions and the significance theteadf be referred to below.

5. A. |. is the tow truck driver who arrived at theene with the Plaintiff on Saturday
night. According to him, he arrived on the scenaraund 20:00 or 21:00 with the
Plaintiff and with a mechanic he didn’'t know. Whtey arrived at the place they
noticed a gathering of people around the car aatttie car had been damaged, a
fact which prevented them from getting close to ¢he. According to him, in his
affidavit, the Plaintiff and the mechanic went e 1 complaint with the police, and
approximately one hour later they came back and it the policemen had told
them to go home and that the police would take cdréhe matter. When they

returned the following day, they noticed that the ftad been burned down.

This witness also gave an earlier affidavit, of Q6tober 1995 (D/4), before the
complaint was filed, in which he said that he amal Plaintiff went to the scene of the
incident on Saturday night. After they saw the alatthe scene and the rioters who
had started shattering the glass in the car, thiat®f left him and went to the police
and he waited there:nfeanwhile, people started burning down the car... H.
returned and said that the policemen asked him toghome and that they would
take care of it’. In his testimony, he repeated his version indaffit D/4 and said
that on the night of the incident, he saw that dgamaas being caused to the car but
did not see that it was being set on fire, and ltlgatiscovered this fact only on the

following day.

6. Policeman Reuven Medini testified for the St&el989 he was an investigator in
the Serious Crimes Division, and was, within trerfework of his duties, one of the
investigators who investigated the incident whigh the subject matter of the
complaint. According to him, the police learnedlué arson from an informant who
called himself Friedman, who gave his statemer® dnly 1989 at 23:55. Following
this notice, patrolmen and police investigatorsgy another policeman on behalf of
the fire fighting services, arrived on the scenée Twitness took the Plaintiff's
statement on the following day, 9 July 1989 at 9136 further mentioned that the
approval to photocopy the investigation file wasegi to the Plaintiff's attorney

already on 1 April 1991, and that the investigatiiten was only photocopied on 29
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June 1994. From his testimony, it was unclear wérethwas clear to him, when
taking down the Plaintiff's statement, and whetter positively knew that the
Plaintiff had indeed paid a visit to the police the evening prior to giving his
statement, while, according to him, it could haeerb possible to find out this fact
from the log maintained by the police, but dueh® passage of time this log was not

found, and had probably been purged.
7. Conclusions:

From the aforesaid, it appears that one may cdedhat the Plaintiff did indeed visit
the police station on the evening of the incidéitis fact may be based on the
Plaintiff's statement at the police of 9 July 1988mely the day after the incident, in
which he stated that from the scene he proceedethdopolice. Under these
circumstances, namely that his statement was givgreat proximity to the incident,
immediately after finding out that his car had béenned down, it appears that his
version, whereby he did indeed go to the policeaaly on the evening of the
incident, may be accepted; it is difficult to accapsersion whereby these statements
were “planted” by him in his said statement in oridecreate the right infrastructure

for when he sued the State.

The other question is what was the content ofh&vance to the police: if we return
to the Plaintiff's statement D/3, he states theréollows: “on Saturday night...and
then there were many religious people there who sted throwing stones at me
and yelling, | saw that everything was alright withmy car but | was afraid of the
religious people so | ran away from there, | wentd the police and they told me
to bring the car to the police station the followig day, but | was afraid to go
back to the car and said that | would come this maring to the car to get it out of

there. This morning at 9:00 | came to the car.!.

It appears that of all the versions before mes ithithe “cleanest” one, which can be
accepted before it was “processed” or reconstructed reasons related to the
passage of time or others. Marginally, | shouldesthat the Plaintiff's attorney’s
statements, whereby inaccuracies may have befdieRlaintiff's statements in his
testimony due to the passage of time, cannot dtatide Plaintiff's credit where he

chose to file his complaint so tardily, without aslyjective reason for the delay in the
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filing of his complaint. As aforesaid, and as sfiediabove, changes occurred in the
Plaintiff's versions at various stages. For ins@nia his affidavit D/1 he further
stated that already at the time of the incidenkelaened that his car was damaged in
that its windows were smashed and its tires slasiredithat he couldn’t get near the
car since stones were thrown thereon. This is siveifrom 22 February 1991. The
Plaintiff repeated this version in the complaire¢tions 8-9), and in his direct
testimony affidavit (Section 6). In his cross exaation, however, the Plaintiff
changed his version and said that he only learfiedeodamage that was caused to
the windows and the tires of the car, for the finste, on the following day, Sunday
morning (lines 20-23, p. 9 of the transcript). Taintiff re-affirmed (p. 10, line 9),
that his statements in the court were the truthtif@best of his recollection), and
with regard to the affidavit D/1 he claimed, as nayrecalled, the versiont don’t
know who wrote and how. Consequently, in view of the inconsistenciesttie
Plaintiff's versions on such a material point, st possible, at the most, from the
Plaintiff’'s point of view, to accept his statemextthe police as reflecting the truth.
These statements indicate, in fact, two thingsotineis that the car was intact and in
no danger, and the other — that the danger wasigosthe Plaintiff’'sbody, to his
well-being and personal safety. The stones wernhat him, and that is the reason
he escaped from the scene. Also the change indmgons indicates that his car,
according tdnis testimony, was only damaged after he left the scene, antatitef
the infliction of the damage (window shattering dimd slashing) became known to
him only on the following day. Consequently, thaiRtiff could not have alerted the
police to a danger which he himself did not foreseelaim, hence the police could
not have foreseen the possibility that his car @dnd set on fire. The message which
the Plaintiff relayed to the police when he fingtried to it, as appears, as aforesaid,
from his statement D/3, was the fear Fas own safety. His state of mind may be
inferred also from his testimony in court, when ¢$ed that he agreed with the
mechanic and with the tow truck driver to reture following day to tow the car
away. Such an agreement testifies that the Plamgither feared nor imagined that

there would be nothing to retrieve (see p. 9, lih&sof the transcript).

Therefore, to summarize the aforesaid and as fgub@bove, one cannot avoid the
conclusion that when the Plaintiff arrived on tlemrse, his car was intact and in

proper condition, and he did not fear for it but Fomself, and therefore sought the
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assistance of the police. When the Plaintiff turtedhe police at the time of the
incidentand thereafter, he did not foresee at all the possibility that ¢ér would be
damaged, in one way or another, and was therefable to alert the police to such a
possibility, which he himself did not foresee. Altlgh it is true that the Plaintiff's
car was ultimately set on fire, this consequenaeiisote and unrelated in any legal

or factual connection to the lack of assistance.
The result is that the complaint is dismissed.

The Plaintiff shall pay the Defendants’ [sic] erpes and attorney’s fees in the total
sum of NIS 12,000.

The court clerk shall serve a copy on the partiegounsel.

Issued today, 13 Kislev 5760, 22 November 1999 hetabsence of the parties.

R. Carmel, Justice

[ stamp of the court ]

[ stamp: copy true to the original + signature |



