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Administrative Petition

The honorable court is hereby requested to oraerabpondent to retract his decision
to deny the family unification application submittby petitioner 1 for her husband,
petitioner 2, such that the application shall beraped and the petitioner shall
receive a permit to remain in Israel within thenfiework of a family unification
procedure.

Preface

A person's right to have a family is one of the foodations of
human existence; Its realization is a condition fomaking the most
out of life and it is the essence of life; it is @ondition for self
realization and for a person's ability to share hislife with his
spouse and children in a sincere common fate. Iteflects the
essence of a person's being and the embodiment o kesires. The
right to have a family is situated at the highestdvel of human
rights. An infringement on this right is possible aly when it is
balanced against a conflicting value of special pav and
importance. In the existing tension between the value of sectyiof
life and other human rights, including the right to have a family,



the security consideration prevails only where thex is high
probability, almost certainty, that if appropriate measures
involving the infringement of human rights are nottaken, public
safety may be materially injured (Judgment in HCJ 7444/@3akah
v. The Minister of Interior ).

. This petition concerns an indirect security deblrespondent of the family
unification application of petitioner 1, a residesft Jerusalem, married for
many years to petitioner 2, originally a residehthe Gaza Strip, who has
been living with her in Israel since 1998. The fmtiers are the parents of
four girls, minors, who are also permanent resslefhthe State of Israel.

. The petitioner's first family unification applicati was submitted back in
2001. The application was approved four years laiter2005, and the
petitioner received a permit to remain in IsraeleOthe years, applications to
extend the permit to remain in Israel have beemsitdd and the petitioner
remained in Israel under these permits.

. On August 2, 2009, after the submission of an estben application, the

petitioners were notified that the application vdgsied for security reasons.
They were informed that the brother of petitionger 2 , "was involved in

terrorist activity".

. After lengthy proceedings which resulted from resgent's delays and
included three administrative appeals to differgrstances — the appellate
committee approved respondent's denial of the fammification application
and rejected the third appeal.

. Petitioner 2, the sponsored spouse, has never tet@med. It has already
been clarified that the denial was indirect, duepé&ditioner's brother, with
whom petitioner maintained, as aforesaid, loosaticeiship. Furthermore, the
petitioner has not visited Gaza since December 20@8e than three years.
There is great doubt whether respondent's deniddec&pplication falls within
the scope of his authority to deny applicationssiecurity reasons as set forth
in the Citizenship and Entry into Israel (Tempor&@yder) Law 5763-2003
(hereinafter — théaw or thetemporary order law), especially in view of the
fact that petitioners have established their homéderusalem and have been
living there for years, that the petitioner haslsmeli wife and four Israeli
daughters and that the application at hand is ahcagpion in process, within
the framework of which the petitioner has alreaglgeived several permits to
remain in Israel, resulting in a material changéhefstate of affairs.

. The petitioners believe that the time has comeritiglthe above decisions of
the respondent and the appellate committee toiald&view.

. The implications of respondent's decision to deatitipners' application on
the lives of the spouses-petitioners and their midaughters, cannot be
overstated. The only way for the family to remamted is to move to Gaza,
with all the glaring difficulties and complexitie$ the matter. If they fail to do
that, and especially due to the extended closufeaaf, the father will be torn



away from his home and family, due to an indiresdusity preclusion, for no
fault of his own.

8. It is hard to avoid the feeling that the respondeas not given adequate
weight to the severe violation of petitioners' fantental rights and the injury
to their lives, future and fate, in accordance wiith tools drawn by statute and
case law.

9. Such an extreme violation of the constitutionahtggof the petitioners, who
have been residing in Israel together for over eade, requires the entire
material be examined and the rights be balancedasdo ensure that
respondent's decision is reasonable.

The Facts

The following is the factual infrastructure congtihg the basis of petitioners'
arguments:

The Parties

10. Petitioners 1 and 2:petitioner 1, a resident of the State of Israelfrred her
husband, petitioner 2, originally a resident of &amn 1995. They have both
been living together in Jerusalem on a permanesis [snce 1998, some 13
years.

11.Petitioner 3 is a registered not-for-profit assborathat has taken upon itself
to assist victims of cruelty or deprivation by stauthorities, including by
defending their rights in court, either in its owame as a public petitioner or
as counsel to persons whose rights had been \dolate

12.The respondentis the minister authorized under the Entry to dkraaw,
5712-1952, to handle all matters associated witls tlaw, including
applications for family unification and for the amgement of the status of
children submitted by permanent residents of Isiestling in East Jerusalem.
The respondent has delegated his power to makeidesiin applications
submitted to the Population Administration bureaudgdditionally, the
respondent has delegated his power to the appedatemittee which
functions as an additional appellate instance.

Petitioners' Case

General

13.Petitioner 1, born in 1975, was born and raisedthe Jabel Mukaber
neighborhood in Jerusalem. In 1995 she marriegpause, petitioner 2. After
their marriage, the couple lived for a short permfdtime in Gaza, and
returned to Israel permanently in 1998. Since thies family has been living

in Jerusalem. Their daughters , 17 years old , 15 years old,

, 12 years old and , ten yearsaoddall registered in the



Israeli population registry and study in schoolsJarusalem. The family is
known to the National Insurance Institute and suned with a health fund in
the city. The eldest sister suffers from asthmars®ts medical treatments on

a regular basis.

Medical records regarding 's illness are Atdand markeB/1.

14.1n 2001, petitioner 1 submitted an application feamily unification with her
husband. The application was approved four yeatsr,lan 2005, and
petitioner 2 was granted permits to remain in IsrBlee permits were renewed
on a regular basis, until 2009, when the indireetlusion was raised against

them.

Exhaustion of Proceedings

The Appeal against the Denial

15.0n August 2, 2009, a short time before the exmraaf petitioner 2's permit,
a letter sent by respondent’'s bureau informedthigaapplication to extend the
permit had been denied "for security reasons. Tio¢hér of the sponsored

is involved in terrorist activity".

The denial letter is attached and markéta

16.0n September 17, 2009, the petitioners appealsddgtision. In the appeal,
the petitioners explained the loose relationshipitiprer 2 had with his
brother, and clarified the devastating effects th& decision, involving an
indirect preclusion, would have on petitioner 2snily life.

The appeal is attached and mark¢a

17.0n November 18, 2009, February 4, 2010 and Mar@0I0 the petitioners
sent reminder letters regarding the appeal.

The reminder letters are attached and ma&dP/4 andP/5.
The First Additional Appeal — Additional Appeal 113/10

18.Due to respondent's failure to respond, an additi@ppeal, appeal 113/10
was submitted against the denial of the applicadimh the denial itself.

The additional appeal is attached and maikéd

19. At the same time, petitioner 2 was summoned, Bptedne, to the offices of
the ISA. Captain "Yaniv" who talked with him, claeid that even if all the
attorneys in Israel handled his case, his familification application would
not be approved without ISA approval, and that réheere other ways to
push for the approval of the application”. The IB#errogator also told him
that he was "a fool" and that he did not understahdt his interests were.
Petitioner 2, who rejected this bold request fdtabmration, clarified that he
was working and taking care of his wife and daughtene of whom had



asthma and needed many treatments. He also diathiet he did not have
criminal or security record and that he was a lawdiag individual.

The conversation held between the petitioner aptaga "Yaniv" of the ISA
is described in petitioner 2's affidavit on this tteg which was taken
immediately after the interrogation, and whichtteehed and markee/7.

20.0n March 11, 2010 the chair of the committee detitteat the respondent
should respond to the interim remedy within 21 dayd to the main remedy
within 30 days.

The decision is attached and marl8.

21.0n April 7, 2010, the chair of the committee dedidbat no enforcement
action should be taken against petitioner 2.

The decision is attached and marlg.

22. On April 22, 2010, the chair of the committee ded to grant the respondent
a sixty day extension, despite petitioners' obpecti

The decision to grant an extension is attachecdzerttedP/10.

23.0n June 21, 2010, the chair of the committee ddctdegrant an additional
sixty day extension, despite petitioners' objection

The decision to grant an extension is attachechzemttedP/11.

24.0n August 17, 2010, the respondents requested ditiomdl extension.
Following petitioners' objection, the honorable icted the committee stated
that her decision would be rendered soon, evenowitlihe response of
respondents’ counsel.

The decision rendered by the chair of the commiseattached and marked
P/12

25.0n August 29, 2010, the honorable chair of the catemrendered a decision
in the additional appeal. In her decision, she piszkethe additional appeal in
the sense that respondent's decision to deny quedig’ family unification
application was voided and the respondent was edder hold an oral hearing
for the petitioners within sixty days, and continiagrocess the application.

The decision is attached and marld3.

26.0n that same day, petitioners sent to the honoretidé of the committee a
letter requesting to schedule a date for petitignbearing in respondent's
bureau and to extend the date for the interim rgmd&dhe chair of the
committee granted respondent's counsel two weetespmond.



The letter and the decision are attached and m&tket

Processing Remanded to Respondent's Bureau

27.Three weeks later, on September 21, 2010, the megmd sent his response
that the petitioners were to appear to a hearingisnbureau on October 5,
2010.

The summons to the hearing is attached and matKexl

28.0n October 4, 2010, the chair of the committeedbsti at petitioners' request,
to extend the validity of the interim decision aaing to which petitioner 2
would remain in Israel for an additional 45 dayipérfrom the date on which
respondent’s response to the request was received.
The decision of the chair of the committee is dtéacand markeB/15a

29.0n October 5, 2010, a hearing was held for pettistoy the respondent in his
bureau. In the hearing, petitioner 2 reiterateduargnts made in his written
submissions regarding the unjustified preclusiosec against him and the
injury inflicted upon him and his family as a retsof the decision to stop the
family unification procedure.
Transcript of the hearing is attached and mafkid.

30.0n November 14, 2010, December 20, 2010, Janugrg2Qi, February 22,
2011 and March 24, 2011 petitioners sent reminetégrs to respondent.

The reminders are attached and maiR&d, P/18, P/19, P/28BndP/21

Another Failure to Respond — the Second Additionad\ppeal — Appeal 127/11

31.Due to respondent's failure to respond to the emtdit appeal, in contempt of
the decision of the committee in the first addiibappeal, a second additional
appeal, appeal 127/11, was submitted on April 0002

The additional appeal is attached and maR&2

32.0n April 17, 2011, the chair of the committee dedidhat the respondent
should respond to the additional appeal within 38ysgd taking into
consideration the Passover holiday.

The decision rendered by the chair of the commiteattached and marked
P/23

33.0n May 26, 2011, after the date scheduled for themsssion of respondent's
response had elapsed, the petitioners requestech#tieof the committee to
render a decision in the additional appeal with@spondent's response. The



committee decided that the respondent should submst response
immediately.

Petitioner's request and the decision rendereeithare attached and marked
P/24.

34.Almost two months have elapsed since the abovesidecbf the honorable
chair of the committee, and the respondent hasddd respond. On July 14,
2011, the petitioners repeated their request talaera decision in the
additional appeal without his response. The chiaih® committee decided on
that same day that the respondent should respornbet@dditional appeal
within seven days.

Petitioners' request and the decision rendereeithare attached and marked
P/25

35.0n July 24, 2011, the respondent submitted hisoresp to the additional
appeal. In his response, he mainly argued thathiwe was no cause for the
additional appeal because a response was giver séen months earlier, on
December 30, 2011, before the submission of thdiaddl appeal. It should
be noted at this early point that the petitioneesthed of this response, for the
first time, from respondent's response, since tneér had not been received
by them or by the undersigned. The respondent Wiether and attached
petitioners' reminders carrying a "Received" stapfprespondent’'s bureau,
from the months following the alleged denial (s&bileits P/19-P/21 above).
This means that the petitioners waited for seventhsfrom the date of this
decision, sent reminder letters, submitted an aidit appeal, and only three
months after the submission of the additional apgebthe respondent deign
to clarify that in fact the application had longs® been decided. Despite the
fact that petitioners' reminders indicated thatytleere not aware of the
response, the respondent did not find it necegsanform them of the matter,
which consequently lead to the submission of thitadal appeal.

The language of the denial letter itself: "Securifficials reiterate their
position that the approval of the family unificati@pplication should be
objected to, since the brother of Mr. Sawalhi, __, is involved in terrorist
activity. Regarding other family members, secuiityjormation implicates
them in associating with terrorists".

Respondent's response is attached and m&2&d
The denial letter is attached and marlkd?.

36.0n July 31, 2011, the petitioners responded toamdpnt's response. In their
response it was stated that as was habitually dgnmespondent, the summary
of the security considerations that was provided wexy laconic, and that the
additional appeal provided a detailed account ditipeer 2's arguments in
writing, presented the legal arguments and expiaihe circumstances. It was
further stated that no new data arose, and thaapipellate committee was
requested to render a decision in the additiona¢altself.



Petitioners' response is attached and maP28

37.0n August 2, 2011 the chair of the committee detiteat the petitioners
should advise if they wished her to review the sg&cmaterialex parte.

The decision of the chair of the committee is ditacand markeB/29.

38.The petitioners responded on that same day, pgirdut that a procedure
concerning the review of classified informationthg committee had not yet
been established, and that this was a very seassituation, in which the
petitioners' hands were tied when facing secredgations. The petitioners
requested to be advised of the procedure, if anth@oextent that it was
established. They also pointed out, that to the bepetitioners' knowledge,
the appellate committee held its sessions nexheooffices of respondent's
legal department, contrary to the provisions oftisac9 of the committee's
procedure. When privileged material involving hightomplex issues is
concerned, this fact becomes doubly problemati@ pétitioners attached to
their decision a notice issued by Ms. Mali Davidi#ime person in charge of
the Freedom of Information Act in respondent’'s lgeadters dated June 19,
2011, who updated that "The formulation of a pracedis-a-vis security
officials for the purpose of enabling the committee review privileged
information is currently in its final stages." Thig very day, to petitioners’
best knowledge, such a "procedure™ has not beablested.

39.0n August 8, 2011 the honorable chair of the cotemidecided that the
respondent should respond to petitioners' noti¢kimvil4 days and that in the
absence of a response, a decision would be rendgribg committee.

Petitioners' notice along with the decision of thair of the committee and
the letter of Ms. Mali Davidian are attached andrked P/30 and P/31
respectively.

40. Sixty days after the date of the decision, on Oetdl®, 2011, the petitioners
sent the committee a reminder concerning the ramgl@f a decision in the
matter. On October 11, 2011 an interim decision wasdered by the
committee. The chair of the committee partiallyeqated the additional appeal
and decided that the respondent should submit #terial which served as
the basis for his decision to deny the family wafion application.

The material should include the following details:

a. Was the negative security information implicatingtiponer's brother in
involvement in terrorist activity and his family méers in associating
with terrorists, obtained from more than one sowfc@formation?

b. Did the negative security information implicatingtiioner's brother in
involvement in terrorist activity and his family méers in associating
with terrorists, rely on a single event?



c. Was the negative security information implicatingtiponer's brother in
involvement in terrorist activity and his family méers in associating
with terrorists obtained recently, during the hasar?

d. Was the relationship between the petitioner and family members
considered as posing a threat to state security?

The chair of the committee allotted 30 days to ikexé¢he material from the
respondent.

Petitioners' notice and the committee's decisienadtached and markéd32
andP/33

41.0n November 24, 2011 respondent's counsel submitéedresponse. The
material provided was in fact solely the answersht questions asked. The
answers given were simply yes and no. It was stabad the security
information had been obtained from more than onecs that it was up to
date, that it did not rely on a single event arat the relationship between the
petitioner and his family members had been consder

42.0n December 20 the honorable chair of the commidemded to reject the
additional appeal based on this information only.

The decision of the committee is attached and nadPkes.

43.Before the petitioners present the legal arguméety wish to reiterate their
arguments concerning the security preclusion.

The Arguments against the Denial

44, Petitioner 2's father is deceased. His elderly erollas no security or criminal
record.

45.To the best knowledge of the appellasit] not one of his brothers and sisters
has ever been detained or interrogated. The brother , who,
according to respondent, is the reason for theatlerithe applicationhas
never been detained or_interrogatedHe is married and the father of five
children.

46. Petitioner 2 visited his family in Gaza once ordeva year. He usually did not
stay there for more than three days. Sometimesalyed with his family for a
week. However, since December 20fa88,about three years petitioner 2 has
not visited Gaza, and was even prohibited from gi@a, having no permit
and particularly in view of the harsh conditionsGaza these days. Indeed,
presently, on the one hand, petitioner 2 is naivad to legally remain with
his family in the family home in Jerusalem, andtbe other hand, he is not
allowed to enter Gaza.




47.Petitioner 2 has brief telephone conversations with __, when he calls his
mother and , who lives nearby, answers tbaglDue to the fact that
petitioner 2 seldom sees his family and has non ltieang at home for about
14 years, there is no close and meaningful relshignbetween him and his
brother . When petitioner 2 came to visé,het mainly with his
mother and family members, his brothers, sisterd additional family
members and their children. He did not meet loneaand there is no
close, intimate or friendly relationship betweemrnth Since his application
was denied, he has been calling his mother’'s eeljathone directly in order to
avoid contact to the maximum extent possible. iPegr 2 has never visited
the house of

48.These arguments are reinforced by the hearing Faldpetitioner 2 in
respondent's bureau on October 5, 2010. It wasarteti that petitioner 2
hardly ever speaks with his brother, especiallgesihe was notified that his
brother was allegedly involved in terrorist actyvit

49. His nuclear family, his wife and children and thelfare of his children are of
the utmost importance to petitioner 2. Clearlyriteathe children away from
their home and taking them to Gaza would cause th®rare damage. There
is no need to describe the severity of the damagseal to the children should
their father alone be forced to be torn away frdram, when there is no
certainty that the family members would be ableisit each other should the
father of the family be expelled to Gaza, whichuigler an ongoing closure
and a Hamas regime.

The current condition in Gaza, includingter alia, the fact that 70% of its
population relies on humanitarian aid, is describe@ report published by
NGO Gisha in the following link:
http://www.gisha.org/UserFiles/File/publicationginGaza_ Eng.pdf

The Legal Framework

Indirect security preclusion seals the fate of théamily and violates their
constitutional right to family life

50.Good governance, the rules of natural justice amsicohumane principles
preclude punishing a person for the sins of hisnfitior family member. As
phrased by the court in one of the cases:

"Values of a free, democratic, Jewish state. Thesalues
will lead us directly to ancient times of our peopm, and
these days are like those days: people will no loegsay:
The parents have eaten sour grapes and the childranteeth
are set on edge. Each person eating sour grapes héeeth
will be set on edgé.

(HCJ 2006/9'Abu Phara v. OC Central Command IsrSC 51(2), 651, pages
654-655, based on Jeremiah 31, 29, minority opinidonorable Justice
Cheshin).



51.

Such cases involving a decision which harms anviddal who has done
nothing wrong, require an especially thorough aretiecnlous examination.
And note, respondent's power to deny applicatiarestd the actions of family
members, was not meant to punish the petitionethathmily members, but
to be used only in cases involving a real secaatycern.

In HCJ 7444/03Pakah v. The Minister of Interior, the court established the
circumstances under which the competent authoripy rdeny a family
unification procedure of a spouse residing in tlead due to kinship between
the spouse and a person posing a security threditere there is no security
information regarding direct involvement on his tpar activities against the
security of Israel. In paragraphs 15-16 of Dekah judgment it was stated as
follows:

"The right to have a family is situated at the higlest level of
human rights. An infringement of such right may be
allowed only when it is balanced against an opposinvalue
having special power and importance In the existing
tension between the value of security of life and tlwer
human rights, including the right to have a family, the
security _consideration _prevails_only where there ishigh
probability, almost reaching certainty, that that if
appropriate measures involving the infringement othhuman
rights are not taken, public safety may be materidy
injured.

The burden to prove the probability of a security fisk to an
extent which justifies an infringement of human rigts lies
on the state...the state must prove that the probability of a
threat to_public safety is at the highest level, @ching, at
least near certainty, and that it is impossible todefend
against it without violating human rights. (Emphasis added,
A.L.).

52.In paragraph 41 of theakah judgment, the court requires that the Ministry of

Interior differentiate between a direct threat andndirect threat:

Against the violation of the right to have a family the
competent authority should weigh the existence of a
security preclusion involving the permit applicant— a direct
preclusion involving the applicant himself, or an mdirect
preclusion which may result from his relationshipswith
family members posing a security threat... the threaposed
by the applicant of the permit, which stems, in itentirety,
from his family relationships with parties associag¢d with
terrorism, is a complex issue, which is subject tprobability
assessment and requires careful discretion. The iivdct
threat should be carefully assessed, and attributedts
proper_relative weight only, nothing more than that A
sweeping conclusion that each and every permit agpént,




who has family ties with a person _involved in_terrast
activity is_disqualified, a priori, from family unification,
should be avoided In each particular case, the probability
that the permit applicant himself would be subjectto
influence and pressure by family members, thus beaoaing a
source of direct security threat, should be examirce

53.Regarding the indirect threat, the court determindésat "objective
information" should be used, such as:

Information regarding the long presence in Israel, for
years, of the foreign spouse, against whom not evehe
slightest piece of information has been obtained ssciating
him with any activity against Israel, despite havig family
relationships with terrorists. Such information may refute,
at least prima facie, a presumption of an indirectsecurity
preclusion; When the case concerns women from theréa
who live in Israel for years within the framework of family
unification, who raise a number of children and shee the
burden of providing for the family, the concern tha the
potential risk of getting involved in terrorist activity would
be realized by them in view of family ties to relaves
involved in terrorist activity may be small...

54.The petitioners in this case have been marrie@liout 17 years. For the past
14 years, Jerusalem has been their sole homewtiase they live their lives
and raise their daughters. No direct security mftion has ever been
presented against the petitioner, and he has nesen detained. On the
contrary, his family unification application waspapved after a long wait and
the petitioner has been living in Israel throughthg years under permits,
during which time the family has established itsel#erusalem.

Increased burden of proof concerning denial of a peding application

55.1t should be remembered that section 3D of thez@ihip and Entry into
Israel Law (Temporary Order) 5763-2003, does npiyadirectly to pending
family unification applications, but only to ap@itons which did not receive
an initial approval. Therefore, in cases such disigeers' case, strong and up-
to-date information which allegedly proves thatitpmter 2 poses clear and
present security threat in view of his family redaships is required. On this
issue see the judgment of the court in AP 818R188'u v. The Ministry of
Interior (judgment of Honorable Vice President, Justice dbive dated
November 20, 2008):

| am also of the opinion that lesser weight is affded to a
security preclusion when an application under seabin 4(1)
of the law, which applies to our case, is concerngds
compared with section 4(2) of the law (and in facunder
section 4(1) as compared with all other sections dfie law



specified in section 3D of the law). | am also ohé opinion
that lesser weight is afforded to a security preckion when
section 4(1) of the law is concerned, which left éhdiscretion
to extend the foreign resident’s permit to remainm Israel at
the hands of the Minister of Interior, even after ke has
decided, based on the opinion of security officialghat a
security preclusion existed. This conclusion arisesot only
from the language of the section — which is draftedh the
positive ("the Minister of Interior may"), as opposed to the
negative language that generally characterizes the
temporary order law — but also from the logic and pirpose
of the section. Clearly, a denial of an applicatioto extend a
permit which has already been granted is not the sae as a
refusal to grant a permit which has not yet been gmgroved.
When considering an application to extend a permitthe
Minister of Interior should indeed take into consiceration
the security preclusion, but this is not the sole
consideration. The Minister of Interior should, in any event,
weigh the security preclusion on the one hand andhe¢
circumstances of the petitioners on the other, befe
making his decision.(Paragraph 15 of the judgment).

It should be noted that in that case the courtddeki after it reviewed the
privileged information, to approve respondent'siglen. See alsdakah
above.

56. It is astonishing that the respondent has chosé&k®such far reaching step —
denial of the application, and at the same timash@ no hurry to make a
decision in the appeal and in the hearing andgpaed to the two additional
appeals which the petitioners were forced to subWvibile the respondent
takes his time with his responses, petitioner 2aiamin Israel legally, at
respondent’'s knowledge, most of the time in accmelawith an interim
decision. It is clear that had the danger beenrgatgo as to require such an
extreme step, the respondent would have expedigegrbceedings to remove
the danger from our area. The slow manner in whieh respondent has
chosen to handle petitioner 2's matter sheds 6ghthe real need to take the
measure of denying the application.

The Right to Family Life — A Constitutional Right

57.Respondent's above-described conduct violatesigretis' right to live
together and maintain a family unit as they chodsperson's right to marry
and establish a family unit is a fundamental righour legal system. It must
not be violated and it is derived from the righteskery person to dignity. The
judgment on the question of the constitutionalityte Citizenship and Entry
to Israel Law, elevated the status of the righttaily life in Israel to that of a
constitutional right, established in Basic Law: HarmDignity and Liberty.
President Barak, whose opinion concerning the freallt of the judgment,
was a minority opinion, summarized, with the conseneight of the eleven



58.

59.

Justices who presided over the case, the rule wiash established in said
judgment regarding the status of the right to fariié in Israel:

From human dignity, which is based on the autonomy
of the individual to shape his life, stems the devative
right to establish the family unit and to continueto
live together as one unit. Does this lead to the
conclusion that the realization of the constitutioml
right to live together also means the constitutionla
right to realize this right in Israel? My answer to this
guestion is that the constitutional right to estabish a
family unit means the right to establish the familyunit
in Israel. Indeed, the Israeli spouse has a
constitutional right, which derives from human
dignity, to live with his foreign spouse in Israeland to
raise his children in Israel. The constitutional right of
a spouse to realize his family unit is, first and
foremost, his right to do so in his own country. Tle
right of an Israeli to family life means his right to
realize it in Israel. HCJ 7052/0Rdalah - the Legal Center
for Arab Minority Rights in Israel v. The Minister of
Interior , rendered on May 14, 2006, paragraph 34 of Preside
Barak's judgment.

Granting the right to family life the status of anstitutional right is followed

by the determination that any violation of thishtigshould be made in
accordance with Basic Law: Human Dignity and Ligert based only on

substantial considerations and based on a solidestiary infrastructure

attesting to these considerations. This determdnatimposes upon the
respondent a heightened obligation to maintain @miistrative apparatus
that ensures that the discretion to deny familyficetion applications, a

discretion which violates a protected constitutlonght, is exercised only

where such denial is fully justified. This also app to extended delays and
exaggerated bureaucratic obstacles, conduct whiclearly demonstrated in
our case and which is not compatible with the oflaw.

See also: Honorable Justice Barak, as then tiHé€z] 693/91Efrat v. Head
of Population Registry in the Ministry of Interior et al., IsrfSC 47(1) 749,
783; CA 238/53ohen and Bulik v. Attorney General IsrSC 8(4), 35; HCJ
488/77A. et al. v. Attorney General IsrSC 32(3) 421, 434; CA 451/@8 v.
The State of Israe) IsrSC 49(1) 330, 337; CFH 2401/9%achmani v.
Nachmani et al.lIsrSC 50(4) 661, 683; HCJ 979/%avaloya Carlo v. The
Minister of Interior , TakSC 99(3) 108.

Recently, a judgment was rendered concerning tmetitotionality of the
temporary order law (HCJ 466/@Jalon et al. v. The Minister of Interior,
rendered on January 11, 2012). The law was uphell majority opinion of



six versus five Justices. Honourable Justoeeritus Edmond Levy, who
joined the majority opinion idalah, wrote most of the minority opinion in
this judgment, and referred to the grant of constihal status to the right, as a
core right of the concept of dignity:

The right to equality and the right to family life are at the
core of the concept of human dignity, and have a
constitutional status which embodies the fundamenta
values of the State of Israel. Well remembered ar¢he
words of Justice M. Landau that "The fundamental
principle that all men are equal before the law ighe heart
and soul of our entire constitutional regime" (HCJ 98/69
Bergman v. The Minister of Finance, 23(1) 693, 698.969)).
"It is like a plant requiring constant nurturing" a dded
Elyakim Rubinstein, "It is like an irrigated field expecting
not only rain from the sky but also the steady handof
man" ("On Equality to Arabs in Israel" Routes of La w and
Governance 278, 280 (5763 — 2003)). "A person's higto
have a family" wrote my colleague, Justice A. Proazia "is
of the foundations of human existence. It is diffiglt to
imagine human rights having similar importance and
power. Among human rights a person's right to havea
family is situated at the highest level. It embod® the
essence of a person's being and the realization lis self"
(HCJ 7052/03 the abow&dalah, pages 496-497)(paragraph 8
of the judgment).

60. International law provides too that every persoas tie liberty to marry and
establish a family. Accordingly, for instance, A&ft& 10(1) of the International
Convention on Economic, Social and Cultural Rightified by Israel on
October 3, 1991, provides that:

The widest possible protection and assistance shdube
accorded to the family, which is the natural and
fundamental group unit of society, particularly for its
establishment and while it is responsible for theare and
education of dependent children...

See also: The Universal Declaration on Human Rjgitspted by the General
Assembly of the United Nations on December 10, 1948cle 8(1); Article
17(1) and Article 16(3) of the International Coniten on Civil and Political
Rights, entered into effect in Israel on Januario®2.

Children's Rights — Injury to ) ) and




61.The refusal to enable the arrangement of the statubeir father in the
absence of unequivocal justification, nullifies albrmative aspects of the
family’s life and causes great tension, instahilitgcertainty and insecurity in
the lives of its members, elements which are soomapt for the proper
development of children.

62.In Israeli jurisprudence the principle of a childsst interest is a fundamental
and well rooted principle. In CA 2266/98 v. A, IsrSC 49(1) 221, Justice
Shamgar held that the State should intervene tegréhe child from having
his rights violated.

63. The right of minor children to live with their pants was recognized by the
Supreme Court as an elementary and constitutiaght. rSee: remarks of
Justice Goldberg in HCJ 1689/®4arari et al. v. The Minister of Interior ,
IsrSC 51 (1) 15, in page 20, opposite the letter B.

64.The Convention on the Rights of the Child sets anlmer of provisions
imposing an obligation to protect the child’s fayniinit. The preamble to the
Convention provides as follows:

Convinced that the family, as the fundamental groupof
society and the natural environment for the growthand
well-being of all its members and particularly chibren,
should be afforded the necessary protection and astance
so that it can fully assume its responsibilities whin the
community [...]

[...] the child, for the full and harmonious developnent of
his or her personality, should grow up in a family
environment, in an atmosphere of happiness, love dn
understanding [...]

Article 3(1) of the Convention provides:

In all actions concerning children, whether undert&en by
public or private social welfare institutions, couts of law,
administrative authorities or legislative bodies, he best
interests of the child shall be a primary consideraon...

Article 9(1) provides:

States Parties shall ensure that a child shall nobe
separated from his or her parents against their wil| except
when competent authorities subject to judicial rewew
determine, in accordance with applicable law and
procedures, that such separation is necessary fohe best
interests of the child.



The provisions of the Convention on the Rightshaf Child are increasingly
recognized as a complementary source for the rightshildren and as
guidance for interpreting the "child's best intérems a governing
consideration in our legal system: see CA 307A096t al. v. A, IsrSC 49(2)
578, 593 (honorable Justice Cheshin); CA 2266%93minor et al. v. A,
IsrSC 49(1) 221, in pages 232-233, 249, 251-252n@rable President
emeritus Shamgar); CFH 7015/9%ttorney General v. A., IsrSC 50(1) 48, 66
(Honorable Justice Dorner); HCJ 5227/Pavid v. Supreme Rabbinical
Court (TakSC 98(3) 443) in paragraph 10 of the judgnuodrthe Honorable
Justice Cheshin.

65. Petitioners' daughters are severely harmed by nelgpd's failure to arrange
the status of their father, the scandalous condfithe respondent who has
been handling the application for over two and-Hi-years, as well as by the
devastating decision made by him. The psycholbgitass at home resulting
from not having a permit to remain in Israel, thgury to the family and the
uncertainty concerning whether all family member#l wontinue to live
together in their home in Jerusalem - all of thewe cause irreparable
damage to the girls, and that, almost in a perbimgananner, without grounds
and indirectly.

Unreasonableness and Unfairness

66.1t is the obligation of an administrative authoritp act reasonably,
proportionately, fairly and for the purpose of atiiag a proper purpose. These
are the overarching principles that govern the sadpespondent's discretion.

See on this issue: HCJ 1689/Pdrari et al. v. The Minister of Interior ,
IsrSC 51 (1) 15, and HCJ 840/Tontractors’ Center v. Government of
Israel and HaBonim of Israel I1srSC 34(3), 729, particularly pages 745-746,
the remarks made by Honourable Justice (as tHed)tBarak as follows:

The State, through those acting on its behalf, ishe trustee
of the public, and public interests as well as puld assets
were deposited with it to be used for the benefit fothe
public... this special status imposes on the State gh
obligation to act reasonably, honestly, with integty and in
good faith. The State may not discriminate, act arirarily
or in bad faith or be in a conflict of interests. h short, it
should act fairly.

67.The remarks made by the honorable court in HCJ5B8bu Gosh v. The
Military Commander of the Jerusalem Corridor, IsrSC 7(2) 941, 943 are
relevant to our case:



There is no magic in the words 'security reasons' ral
'security conditions' and such other similar exprasions, to
justify the actions of the competent authority and to
prevent this court from examining the justification of
statements and actions. If the court realizes thathese
words are used only as a smoke screen for arbitraress,
malicious acts and illegal intentions, it shall nohesitate to
clearly and openly state so, for the sake of truthso that
justice is done for the citizen who has been illegg injured .

68.The Sawalhi family is an ordinary family, living ilerusalem. Respondent's
decision, which was made without real discretioterahaving received the
position of the security agencies, requires petdro2, who has not visited
Gaza for three years, to leave the country andanisly, or, alternatively, to
expel five Israeli residents to Gaza, in a manhet twill materially injure
them and may even endanger their own status adlilsegaidents. This is the
inevitable outcome of the decision and the respoindeist consider it when
sentencing the family to these terrible consequentiee right to family life is
a constitutional right in Israel. The respondemwt find a way to enable
petitioner 1 to realize her right to family lifen ia reasonable manner and
without forcing her to relocate.

The principle of proportionality — The obligation to implement laws that
infringe on fundamental rights in a restrictive mamer

The interpretation and implementation of the above
referenced provisions of the law are affected by th
constitutional obligation to protect the right to have a
family as a governing-right to the extent permittedby law,
giving a proper and proportionate weight to the searity
interest in as much as the existence of our dailyifé
requires, and to the extent necessary only. The pper
balance between a person's fundamental right and #h
security interest is required not only for the exanmation of
the constitutionality of the temporary order law. It is
similarly required for the interpretation of the law and its
implementation in practice. Indeed, "Infringement of
human right will be allowed only when it is required for the
realization of a public interest of such power whib
justifies, according to our constitutional concept, a
proportionate infringement of such right (Adalah, my
judgment, paragraph 4). (paragraph 13 of the Dakadment)
(emphasis added — A. L.)

69. A proper balance between the indirect securitygaliens and the inevitable
violation of petitioners' right to family life — shld have caused the
respondent to decide to continue approving thelfaumification application.
Accordingly, for instance, in the above mentionedkah matter, various



restrictions were imposed, where the case involeedsevere security
preclusion against the petitioner's three brothecdsfather, who were engaged
in security activity which amounted to terrorisnmcluding, among other
things, training with al-Qaeda and terrorist at¢yivh the Occupied Palestinian
Territories. Petitioners' case is completely ddfgr Neverthelessgven in
Dakah, the court did not rule out a possible changef the arrangement
after some time, including consideration of grantiig temporary status in
the future. See paragraph 53 of the judgment of HonorablecéuBrocaccia.

70.Granting the right to family life the status of anestitutional right

encompasses the determination that any violatiahisfright should be made
in accordance with Basic Law: Human Dignity anddrily — based only on
substantial considerations, supported by a solidleesmiary infrastructure
attesting to such relevant considerations. Thisrd@hation imposes upon the
respondent a heightened obligation to maintain @miistrative apparatus
that ensures that the discretion to deny familyficetion applications, a
discretion which violates a protected constitutlonght, is exercised only
where such denial is fully justified.

71.In petitioners' case, arrangements have not beaesidmyed. In fact — the
petitioners believe that no real discretion wasr@sged, at least as far as
considering alternatives is concerned. The respurnade up his mind — the
application is denied, and thus the family is seceéel to be torn away from
the father, or, alternatively, to be expelléd,facto, to Gaza, despite the fact
that petitioner 2 himself has never been involvedny activity which poses a
threat to Israel’s security.

72.The chair of the appellate committee discussed piftoportionality of the
decision made in petitioners' case. She was natimoed that the matter had
been thoroughly examined. However, surprisingly dacided that the family
would be broken-up based on respondent's lacormwens to her questions.
Obviously, this does not constitute a thorough awation and it is
impossible to seriously decide that respondentssis was reasonable and
proportionate. Therefore, this decision must noabeepted, as it is based on
partial information and was rendered without gragtthe right to present
arguments.

73.The tests of proportionality are well rooted in ¢egal principles. In this case,
where a fundamental right is violated, the respahdeust consider the
proportionality of the decision before making ohatthas a devastating effect
on petitioners' family and rights.

Conclusion



[excerpt from poem, omitted from translation]

74.Petitioners' family life will be unrecognizably aiged should respondent's
decision be upheld, particularly considering thagef threat of removal to
Gaza, which is under a closure, and after theythald their home in Israel, a
home in which the family has been living togettar¥5 years.

75. Statute and case law instruct that petitionergslighould not be so severely
disrupted, unless a meticulous examination has beaducted and only if it
is necessary due to a specific, clear and immediseger posed by
petitioner's presence in Israel. The scandaloudwmof the respondent and
the impotence of the appellate committee indichtg ho such examination
has been conducted.

76. The violation of the constitutional right of petitier 1 to family life, the injury
to the welfare of the four girls of the family, ¢oary to the fundamental
principle of the child's best interest — is gredt&an necessary and severely
exceeds reason.

77.The honourable court is requested to accept the ggbn and order the
respondent to approve petitioners' application, inthe sense that petitioner
is granted permits to remain in Israel. In addition, the court is hereby
requested to order the respondent to pay legal fe@sd trial costs.

Jerusalem, February 1, 2012

[signed]

Adi Lustigman, Adv.

Counsel to the Petitioners



