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Administrative Petition

The honorable court is hereby requested to orderdbpondents to enable petitioner
1, a permanent resident of the state of Israehawe the status of his children,



petitioners 3-4, in Israel arranged and to haventhegistered in the population
registry with permanent status, in accordance wetjulation 12 of the Entry into
Israel Regulations 5734-1974 (hereinaftegulation 12).

Preface

This petition concerns the refusal of the MinigiEinterior to approve the application
of an Israeli resident and presently a criminasqmier, to register his children who
were born in Israel in the population registry, docordance with regulation 12.
Instead, the ministry of interior has referred fi@tier's mother — who, following the
father's incarceration was appointed guardian ofjrendchildren by the Sharia Court
in order to help the family during the father's exfoie — to submit a new application
for their registration in the population registcyaiming that petitioner's imprisonment
deprives him, at the present time, of the rightemister his children in the population
registry in accordance with regulation 12 by hirhsel

This position, which deprives a person who servelefmed prison sentence of the
right to have the status of his children arranggdinself and refers his mother to
submit a new application in his stead, is harmfulacceptable and contrary to the
obligations imposed on the authority by the natamd purpose of regulation 12 as
established by case law. Hence, this petition.

The Parties

1. Petitioner 1 (hereinafter: thepetitioner), a permanent resident of Israel and
the father of petitioners 2-4, has been senang7-month prison sentence
since January 24, 2011. The petitioner is marreets. M. Yusef., ID No.

, originally a resident of the West Bank.e Ttouple has three
children, petitioners 2-4.

2. Petitioner 2, who was born in Israel and is a permanent resiokethe State
of Israel, is the firstborn son of petitioner 1 @hd elder brother of petitioners
3 and 4. Petitioner 2 was born to his mother aritlefa petitioner 1, in
Jerusalem on November 7, 2008.

3. Petitioner 3 is the second son of petitioner 1 who was borisiael to his
father, petitioner 1, on October 10, 2009, and rvegsstered in the population
registry as holding an A/5 temporary residencyustaflhis status was not
extended in a timely fashion by the respondentss the petitioner's
incarceration. Presently petitioner 3 lacks statugvhere in the world.

4. Petitioner 4 is the youngest son of petitioner 1. He was borlsiael on June
26, 2011 and also has no status anywhere in thielwor

5. Petitioner 5is a registered not-for-profit association, thas taken upon itself
to assist, among other things, residents of Eagsdkem, victims of cruelty or
deprivation by state authorities, including by pating their rights before the



authorities, either in its own name as a publidtiogier or as counsel for
persons whose rights have been violated.

6. Respondent lis the minister who, in accordance with the Entrip Israel
Law, 5712-1952, has the authority and discretionhsmdle all matters
associated with said law, including the grant ot in Israel for
humanitarian reasons.

7. Respondent 2is the legal advisor to the Population, Immignataind Border
Authority (hereinafter: thauthority). Some of the powers of respondent 1
concerning the handling and approval of status iegpbns submitted by
permanent residents of the state residing in Eastisdlem, have been
delegated to the person heading this authority. Agrmther roles, the lawyers
of the authority's legal department present thehaity's position to
respondent 2 and to the petitioners. [what is tfierdnce between the advisor
and the departmeisjc]

8. Respondent 3 chair of the Appellate Committee for Foreignemsyiews
applications for the grant of status in Israel powsses of persons who have
permanent residency status in Israel as well aficapipns for the grant of
status in Israel in accordance with regulation I2the Entry into Israel
Regulations. By virtue of his authority in accordarwith section 16(a) of the
Entry into Israel Law, respondent 1 has delegatest$pondent 3 his powers
under sections 2(a) and (b), 3, 3a(a), (b) and4(ch, 6 — regarding specific
cases, and under section 11 of said law. The powferespondent 3 were
established in an internal procedure of the Migistr Interior, procedure No.
1.5.0001, "Procedure of the Appellate CommitteeRareigners”. During the
above referenced period relevant to this petitiorg chairpersons presided
over the committee: Commissioner Advocate Sara Bbaul Weiss, and
Commissioner Advocate Zvi Gal.

For the sake of convenience, respondents 1-3 bhadilereinafter collectively
referred to as: theespondents

Petitioners' Matter

9. On June 24, 2007, the petitioner, who was born arushlem and is a
permanent resident thereof, married M. Yusef., @@ N , a resident of
the West Bank, born in 1989. Over the years thepleobad three children,
petitioners 2-4.

A confirmation of the Israeli marriage agreementhe#f couple dated October
30, 2007 is attached and marked.

10.0n November 7, 2008, the petitioner and his wifd kfzeir firstborn son,
petitioner 2. Petitioner 2, like his father, wagistered in the population
registry as a permanent resident of Israel.



Petitioner 2's birth certificate is attached andkadP/2.

11.0n October 10, 2009 the petitioner and his wife patitioner 3, who, after
his birth, was registered by the respondents a&/anemporary resident only
— apparently due to doubts which arose at the witte respect to the family’s
center of life in Jerusalem prior to the submissioh the registration
application.

Petitioner 3's birth certificate is attached andkadP/3.

12.Following his involvement in criminal activity, thgetitioner was arrested on
January 24, 2011 and put on trial. On NovemberO1,12the petitioner was
sentenced to 27 months’ imprisonment, commencintherdate of his arrest.
According to the Israel Prison Service, petitiondt have served his term on
April 23, 2013 and he is expected to be releasenh fprison on March 12,
2013.

A copy of the criminal verdict in petitioner's matt CrimC 55890-01-11
State of Israel v. Yusef. et alis attached and marké&u4.

A confirmation that petitioner is serving his pmsgentence specifying the
sentence completion date and anticipated releaseiglattached and marked
P/5.

13.0n March 13, 2011, the Sharia Court in Jerusalesoeis a guardianship order
to petitioner 1's mother, Mrs. D. Yusef., a pernmneesident of Israel
(hereinafter: thegrandmother). The court appointed the grandmother
guardian of petitioners 2-3, stating this was dameorder to protect their
interests, and to enable her to take care of theshpeovide for all their needs
while their father was serving his sentence. THise to the fact that their
mother could not fully care for their needs anceiestsvis-a-visthe Israel
authorities, since in the absence of an Israely-g&amit, her freedom of
movement in the country was limited.

The custodial order dated March 13, 2011 for petdrs 2-3 is attached and
markedP/6.

14.0n June 26, 2011, while the petitioner was serhiggsentence, his wife gave
birth, in Israel, to their youngest son, petitioder

A notice of live birth concerning petitioner 4 igsbby the Red Crescent
Hospital in Jerusalem is attached and mafk&d

15.Following the birth of petitioner 4, a guardianshupler was issued for him
too on August 16, 2011, entrusting his grandmotinér the responsibility of
handling his affairs. As noted in the case of ldeebrothers, the Sharia Court
pointed out in the case of petitioner 4, that hrangdmother had been
appointed as his guardian in view of the fathensaiceration and the
limitations which prevented his mother from esaathim and taking care of



his needs and interestis-a-visthe authorities in Israel, and for the purpose of
protecting the child's best interest.

The guardianship order for petitioner 4 dated Audis 2011 is attached and
markedP/8.

Exhaustion of Remedies

16.0n July 5, 2011, an application to have petitioheegistered as a permanent
resident in the population registry was submitiedhie population bureau of
respondent 1 in East Jerusalem (hereinafter:réigestration application).
Following the submission of the application, on Asgl, 2011, a hearing was
held in the bureau for the grandmother of petitierg4.

The application form dated July 5, 2011 and a copthe transcript of the
hearing dated August 1, 2011 are attached and mha® — P/10
respectively.

17.0n November 20, 2011, the bureau of respondenettesl the application to
register petitioner 4 in the population registry e grounds that his father
was serving a prison sentence. In the letter negcthe application of
petitioner 4, the bureau of respondent 1 also iedtihe petitioners that on the
same grounds, his brother, petitioner 3's A/5 teraporesidency status would
not be extended.

The letter rejecting the application to registetitpmer 4 in the Population
Registry and to extend the status of petitioneatg@d November 20, 2011, is
attached and markdef11

18.0n December 15, 2011, on behalf of the petitioRMoked filed an appeal
against the refusal of the bureau of respondertt fegister his children as
permanent residents in the population registry.tHa appeal, HaMoked
argued,inter alia, that in refusing to register his small chelidy respondent 1
was ignoring the provisions of regulation 12 andemmines the best interest
of the children as well as petitioner's right tovéadnis children registered as
permanent residents of Israel.

The appeal dated December 15, 2011 is attachecharicedP/12

19.0n January 17, 2012, an appeal rejection noticessas from the bureau of
respondent 1. In the rejection of the appeal, abenrejection of the original
application to register the children, the bureavespondent 1 dryly reiterated
his position that for as long as petitioner 1 wasvieig his sentence, his
application to have petitioners 2-3 registered asnanent residents in the
population registry could not be reviewed.

The appeal rejection letter dated January 17, 461&tached and marked
P/13



20. On February 15, 2012, the petitioners submittectspondent 3 an additional
appeal against the decision of the bureau of respanl in the appeal. In
addition, a request for an interim order prohilgtihe removal of petitioners
2-3 from Israel was attached to the additional apde the additional appeal
and as a footnote thereto, the petitioners-appsllanentionedinter alia, the
fact that guardianship of petitioners 2-4 had beemnsferred to their
grandmother due to the limitations imposed on teedom of movement of
their mother as a resident of the Area that prelienfrom taking care of their
affairs in Israel where their center of life hadimained from the date of their
birth.

A copy of the additional appedR2/12dated February 15, 2012 is attached
and markedP/14.

21.0n the very same day, respondent 3 transferredatititional appeal to
respondent 2, for his response. On March 11, 2@Eshondent 3 granted the
petitioners-appellants the temporary remedy regadsy them.

The decision of respondent 3 dated March 11, 281&tached and marked
P/15

22.0n April 4, 2012, the petitioners wrote to respartd® and complained of
respondent 2's failure to respond to the additiamgeal. On the very same
day, respondent 3 decided to give respondent 2 dalitianal seven-day
extension. On April 25, 2012, in the absence dsponse from respondent 2,
the petitioners-appellants wrote again to respondmnd complained of
respondent 2's conduct.

Petitioners' requests to respondent 3 dated Aprd042 and April 25, 2012
and the decision of respondent 3 dated April 4228% attached and marked
P/16.

23.0n May 2, 2012, the response of counsel for respoingl was received. In her
response, respondent's counsel requests to digmisglditional appeal and to
instruct petitioner's mother to exhaust the adrraive remedies in the
bureau of respondent 1. Respondent 2's counsetaitpat the guardianship
order was a new and later circumstance which wasght to the attention of
the respondents only in the additional appeal.httutdd be noted that this
argument is completely inconsistent with the traipscof the hearing the
respondents held for the children's grandmothekugust 1, 2011, which was
attached to the petition above as exhibit P/10.e&iew of the hearing
transcript shows that the respondent was awarbkeofiardianship order and
instructed to delay the registration of the chifdmentil petitioner's release
from prison. On May 6, 2012, respondent 3 requeghedresponse of the
petitioners-appellants to the request for dismiasal the arguments contained
therein.



The response of respondent 2's counsel dated M212, and the decision of
respondent 3 dated May 6, 2012, written by hantherback of the response
of respondent 2's counsel, is attached and ma&ked

24.0n May 17, 2012, the petitioners-appellants suleaitheir response to the
request for dismissal of respondent 2's counsadditay 2, 2012. In their
response, the petitioners emphasized that the r@ippent of the grandmother
as temporary guardian was not a new circumstareeguse the issue with
which the application, the appeal and the additiapgpeal were concerned
was the refusal of the bureau of respondent 1 &blerthefather to register
his children. Therefore, the appointment of the grandmotheguwegdian, a
matter which was mentioned as an aside in the iaddit appeal, had no
bearing on the remedy requested by the petitioagpellants in that appeal.
On May 20, 2012, respondent 3 transferred the respof the petitioners-
appellants for the response of respondent 2's ebumkich was not given. On
June 20, 2012 respondent 3 notified that in viewhef failure of respondent
2's counsel to respond, she intended to make aidecin the additional
appeal on its merits.

The response of the petitioners-appellants to #ueast of respondent 2's
counsel dated May 17, 2012 and the correspondesteecbn the petitioners
and respondent 3 concerning the (absence) of respby respondent 2's
counsel until the decision dated June 20, 2012ataehed and markd18

25.0n July 22, 2012, respondent 3 decided to rejeet ddditional appeal
submitted by the petitioners-appellants.

The decision of respondent 3 dated July 22, 201&ditional appeal 122/12
is attached and mark&d19

Respondent 3's Decision

26.In paragraphs 1-6 of the decision in the additioappeal, respondent 3
describes the factual background and reviews statnd case law relevant to
the case at hand.

27.In paragraph 7, respondent 3 rendered her decisiolding that having
reviewed all relevant data, and in view of the fdwt the grandmother of
petitioners 3-4 had been referred to submit a nepliction for them, she
was rejecting the additional appeal.

28.In paragraph 8, respondent 3 held that the vialabb the children's best
interest and their right as well as the right diitpmner 1 to family life, should
be attributed solely to the petitioner, who shouidve foreseen the
consequences of his actions before he went astray.

29.In paragraph 9 of the decision, respondent 3 vatdit the respondents from
any liability for the violation of the children'sbt interest and their right to



family life and held further, that the referral thie children's grandmother to
submit a new application for them in no way harmbkd children's best
interest or violated their right to family life.

30.Thus, the content of the decision indicates thertetlis no dispute between the
respondents and the petitioners as to the detetioringhat the failure to
register them in the population registry harms ¢hidren's best interest and
violates petitioners' right to family life, but her as to the question of who
bears the responsibility for such injury. Respond@n vindicates the
respondents from any responsibility for any harmsea to the children and
their family, holding that the grandmother’s refrrto submit a new
application does not harm the children. Furthermdohe language of the
decision in paragraph 7:

... have decided to reject the additional appeal taikg into
consideration the proposal of respondent's counsetlhat the
application be submitted by the grandmother.

(emphasis added, B.A.)

indicates that according to respondent 3, not aldgs the grandmother's
referral not harm the children's best interest #uear right to family life, but
rather it obviates the respondents' obligationseumdgulation 12, to protect
the children's best interest and their right ad aglthe right of petitioner 1 to
family life.

31.Furthermore, as will be further described belowe, tbferral of the petitioners
to register the children by the grandmother couist#t pretence of innocence
and "procrastination”. This, in view of the factatithe respondents do not
accept applications for the registration of chaldrsubmitted by a guardian,
despite the fact that they are obligated to donsaccordance with regulation
12, and despite the fact that guardianship ordexohbligatory orders issued
by a court recognized in Israel.

The Legal Framework

32.Firstly, the petitioners will hereinafter reviewetlexisting case law concerning
the interpretation of regulation 12, and thereaftéemonstrate that the
decision of respondent 3 dated July 22, 2012 isedbasn a narrow
interpretation, which is completely inconsistent thwithe acceptable
interpretation, and that this is an invalid, unoFeble and extremely harmful
decision. The petitioners will specifinter alia, that by rejecting petitioner's
application and referring his mother to submit avnapplication for the
children, the respondents absolve themselves af thigigations under
regulation 12, disavow the principle of the child&st interest, and send the
petitioners on a wild-goose chase. We shall hel@pput our arguments in an
orderly manner.



Reqistration in accordance with requlation 12 of te Entry into Israel
Reqgulations and the Child's Best Interest

33.Regulation 12 of the Entry into Israel Regulatio6$34-1974 (hereinafter:
regulation 12) provides as follows:

A child who was born in Israel and is not subjecta section
4 of the Law of Return, 5710-1950, will have the sz status
in Israel as his parents; If his parents do not hag the same
status, the child will receive the status of his ther or
guardian, unless the other parent objects to samwiiing; If
the other parent objects, the child will receive #tatus of one
of his parents, as determined by the minister.

(emphasis added, B.A.)

34.The purpose of regulation 12 was already set inudgment in HCJ 979/99
Carlo v. Ministry of Interior (reported in Nevo):

A question arises, what is the purpose underlyimgulation
127? It seems that the situation which the legistataresaw and
wished to prevent was the creation of a discrepamcg gap
between thestatus of a parent whose presence in Israel was
governed by the Entry into Israel Law, and thestatus of his
child who was born in Israel and whose mere birth in Israel
did not grant him a legal status therein. As a ganeile, our
legal system, recognizes and respects the value thfe
integrity of the family unit and the interest of mantaining
the welfare of the child and therefore the creation of a gap
between the status of a minor child and the statuss parent
who has custodyr who is entitled to custody over him
should be prevented.

(Ibid., emphases added, B.A.).

35.1n its judgment iINAA 5569/05Ministry of Interior v. ‘Aweisat (published
in Nevo), the Supreme Court elaborated on the @erpdregulation 12:

It should be emphasized that when the Minister rdaérlor
considers an application submitted under regulatirhe must
give significant and considerable weigbtthe welfare of the
child and to the integrity of the family unit. This for two
main reasons. Firstlyhe should take into consideration the
fact that the secondary legislator chose to promulge a
special regulation on the subject of the status athildren
who were born in Israel As we have already noted, for the
most part the provisions of the Entry into Isra@wLor the
regulations promulgated there-under do not estaldi#teria
for granting permanent residency permit in Isrddierefore,




36.

37.

38.

the mere fact that a special regulation was proatabl
concerning the arrangement of the Israeli statichiddren who
were born in lIsrael indicates that the secondagislator

wanted to establish that when dealing with thesgorsi special
and significant weight should be given to the cdestion

concerning the integrity of the family un§econdly he should
consider the special nature of regulation 12 being a
regulation designed to promote human rights from two

major aspects The first aspect relates the right of the

parent with Israeli status to raise his child, that isstay, the
constitutional right of the parent to family lif@he second
aspect relates to the independent and autonomougytits of

the minor to live his life alongside his parent.

(Ibid., paragraph 20, underlined emphases in the ofjgtizer
emphases added, B.A.).

And indeed, the interpretation of regulation 12aasegulation designed to
promote human rights in general, and children'stsigin particular, is
consistent with the status of the principle of b&st interest of the child as a
fundamental and well rooted principle in Israeligprudence. Accordingly,
for instance, in CA 2266/93\. v. A., IsrSC 49(1) 221, Justice Shamgar held
that the state should intervene to protect a child fromhaving his rights
violated.

Therefore, pursuant to the acceptable interpretateés forth in case lavether

than in rare and extreme cases, and in the absenoéa specific security or
criminal preclusion, the authority is obligated, under regulation 12, to
protect the rights of the parent and his child, andto_bring the status of
the child on par with the status of the parent whdas Israeli status.

Indeed, in accordance with case law, this princgdes not apply where both
parents, together with their children, maintaireater of life outside Israel, or
where the parent who is a resident is not intedestenaintaining a center of
life together with his child (see th@arlo matter, above). However, in the
matter at handthe resident father chose to maintain a center olife in
Israel together with his resident children and hadjn fact, done so prior to
his incarceration. Furthermore, the family unit the petitioner ntains with
his family in Israel has never ceased to existsiildcontinues to exist during
the incarceration, when the father re-unites wehitipners 3-4 in the family
home in Jerusalem whenever he receives a home teaweprison. Another
fact attesting to the continuous existence of #eer of life and family unit in
Israel is that petitioners 3-4 have no ties whatepeonnecting them with any
other place in the world, and like their elder best who was granted the
status of his father, they have also lived in Jaem since the day they were
born. Therefore, and taking into consideration bwead interpretation of
regulation 12 adopted by the courts, as a regulatesigned to protect human
rights, the respondents should have done everyihinigeir power to enable
the father who wanted to arrange the status ofrfanr children, who were



born in Israel, to have their status arranged antept the autonomous rights
of these children as well as their right and tlfegtiner’s right to family life.

Respondents' Interpretation of Requlation 12

39.However, contrary to the interpretation given tgulation 12 in case law,
which clearly broadens the protection of the righftshe parent and his child,
the respondents chose in this case to give regnlai?2 a very narrow
interpretation, pursuant to which the mere abseaicthe father from home
relieves them of any obligation whatsoever to ageaine status of the children
in accordance with regulation 12. It is needl@ssdte that in this case the
respondents did not bother to conduct any realsiy&tion of petitioners'
family life and therefore, the answers to the fwoilog questions were not
examined: Did the family maintain a center of life Israel prior to the
incarceration of the father? Do the children hawg @es connecting them to
any place in the world other than Israel? Conseityethe question of the
weight that should be attributed to such answessniod been examined either.
Therefore, instead of attributing significant anohsiderable weight to the
welfare of the children and to the integrity of ithmily unit as required by
case law, respondent 3 preferred, in its deciseteddJuly 22, 2012, to place
all the responsibility for the harm on the petigos shoulders. It seems that
the respondents are ignoring the fact that reguiati2 was promulgated for
them and that it imposes upon them an obligaticacte- not to avoid acting —
and protect the constitutional right of the par@amd his children to family life
and the independent and autonomous rights of petits 3-4. As specified
above, respondents' disavowal of their obligatitowsards the petitioners is
complemented by the statement made by respondiait 3he grandmother’s
referral to submit a new application does not tmlthe best interest of the
children and their right to family life.

The Grandmother's Referral as Grounds to Reject theAdditional Appeal

40.The petitioners strongly dispute the statement tiatgrandmother's referral
to submit a new application does not violate tlyhts of the children. Their
position is that this is a false referral that ey substance. The reason for
this position is twofold. Firstly, the respondentstified the grandmother of
petitioners 3-4 at her hearing at the bureau in Basusalem on August 1,
2011 - exhibit P/10 of the petition — that in spfehe fact that she had been
appointed the children's guardian, the applicatimuld not be processed for
as long as the father was serving his prison seate®econdly, it should be
emphasized that the referral is contrary to respotsd policy. The
respondents do not recognize the validity of guarship orders issued by the
Sharia Court, do not uphold them and refuse to gg®@pplications for the
registration of children in the population registmich are not submitted to
them by the natural guardian of the children btheraby a guardian appointed
for the children by the Sharia Court.



41.The case of M.N. is one of many cases, identic&bim to the case at hand,

which demonstrates respondents’ policy of not @siog applications for the
registration of children submitted to them by argien who was appointed by
the Sharia Court. The application submitted by N.Ncarcerated father to
have her registered in the population registry vegected by the respondents
although her grandmother had been appointed agusdian. In their letter
dated November 2, 2011, the respondents refuskedndle the application for
as long as the girl's father was serving his prsamtence. In said letter and as
petitioners' grandmother in the present case wldsirtothe hearing held for
her on August 1, 201%ic], M.N.'s grandmother was not referred to arrange
the registration of her grand-daughter in the pajah registry and the only
thing she was told was that after the father'sasglehe may submit a new
application for M.N.

Respondents' decision in applicat@hl/10for the registration of M.N. dated
November 2, 2011 and the additional appeal in hettendated December 21,
2011 are attached and mark&@Q

42. It should be noted that following the rejectiom, @peal and an additional

appeal were submitted. When the additional appeal pending, M.N's father
was released from prison, as a result of whichatthéitional appeal became
obsolete.

43.Two additional cases which demonstrate respondgolisy of not upholding

orders issued by the Sharia Court and refusingdogss applications for the
registration of children submitted by a guardiapapted by this court are the
cases of A.E. and the children S.G., E.G. and EIl. first case concerns a
child who was abandoned by his parents, followirtyclv his grandmother
was appointed his guardian by the court. The graiden, whose application
was rejected by the respondents, filed a petitiothis matter with the Court
for Administrative Affairs — AP 810/06 (publishea Nevo). After the petition
filed by A.E.'s grandmother was rejected, an adsiiaiive appeal was filed
with the court in AAA 9043/07, following which thease was remanded to the
Sharia Court. The second case concerns three ehjldnembers of one
family, one of whom has cancer. The children's dnaother was appointed to
act as their guardian by the Sharia Court after fagher was sentenced and
incarcerated. In this case, as in previous cdbestespondents persistently
refuse to acknowledge the validity of the guardmmsorder issued by the
Sharia Court for the children's grandmother.

A copy of the decision dated January 19, 2012 enntlatter of S.G., E.G. and
E.G., is attached and markEe®1

So we see: although regulation 12 provides thairemmshould be granted the
same status held by his resident parentgeardian, in cases involving

guardianship orders issued by the Sharia courtsernimg the children of

residents of East Jerusalem, the respondents tgfraefuse to recognize the
orders as complying with the term "guardian” asraef in regulation 12, and
this, contrary to their obligation to uphold corsiite orders of a court
recognized by the State of Israel.



44.In any event, petitioners' position is that desgiie incarceration, the
petitioner has the right to have his children registered énoedance with
regulation 12, a right which is not affected by imsarceration. We shall
elaborate on this issue in the next chapter.

45.Furthermore, the referral of petitioners 3-4'sngraother to submit a new
application for them is not only contrary to resgent'sde-factopolicy of
ignoring guardianship orders issued by the ShadarC but also the court's
decision in AP 700/06Rabiha Da’na v. Director of the Population
Authority in East Jerusalem. In said judgment, which addressed the refusal
of the Ministry of Interior to arrange the statusaochild who was born in
Jerusalem, whose case fell under regulation 12vdmake grandparents had
been appointed by the Jerusalem Sharia Court tasaoer guardians, the court
held,inter alia, that:

The application of regulation 12 to cases in whiod minor is
under the custody of a guardian will be made takimg
consideration the main purpose of the law, regutatiand the
fundamental principles of maintaining the integrity the
family unit, and subject to the governing principlethe need
to maintain the "best interest of the chil@herefore, in such
rare cases, where the "best interest of the childimandates
that the child be put in the custody of a guardian- whether
due to the incompetence of his parents or for othereasons
because of which parents fail, without reasonableatise, to
fulfill their parental duties — the respondent shodd act in
accordance with regulation 12 and its purpose andot
register the child in accordance with the guardiars status

46.Thus, it was explicitly held in said judgment ttia child should be registered
the status of his guardian only in rare cases mmal incompetence or where
the parents unreasonably refrain from fulfillingeith parental duties.
Therefore, in accordance with said judgment, indase at hand, where the
petitioner insists on his right and duty to havast of his children in Israel
arranged by himself , their grandmother should betreferred to act in his
stead, and he should not be deprived of his rigttduty to have the status of
petitioners 3-4 arranged.

47.Thus, the grandmother's referral to submit the ieppbn for her
grandchildren is artificial, contrary to respondentle-facto policy of
refraining from upholding guardianship orders issbg the Sharia Court and
to reject such applications. It is also contrarythie judgment in AP 700/06.
Therefore, contrary to respondent 3's statementdenra her decision dated
July 22, 2012, the grandmother's referral to sutamiiew application which
served as the basis for the rejection of the amthtiappeal did violate the best
interest of the children and their right to fanlifg.

Deprivation of Petitioner's Rights while Serving aPrison Sentence




48. Respondent 3 also errs, where in section 8 ofdkeision, she imposes the
responsibility for the rejection of the application petitioner 1, who should
have allegedly foreseen the consequences of hisnactOn this matter, the
petitioners would like to point out, that whatestitioner 1's sins may be,
they do not relieve the respondents of their dotyprotect the rights of the
children and their father, in accordance with theeatable interpretation of
regulation 12, as specified above.

49. Furthermore, it seems that respondent 3, who, mdeeision, relieves the
respondents from the responsibility for the harmsea to the petitioners,
ignores the fact that the petitioner continuesetain the right to see to his
children’s registration while a prisoner. This rigstems from the prevailing
approach, of both international and Israeli lavgtttmprisonment, by itself,
does not deprive the imprisoned person of his foreddal rights. Although
the prison walls limit the inmate’s freedom of mment, with all ensuing
consequences, they do not revoke his other fund@ameghts, other than
those explicitly deprived by law:

It is a great rule with us that any and all human ights

afforded to a person as a human being are retainealy him,

also while in detention or incarceration, and the
imprisonment alone cannot deprive him of any right
whatsoever, unless such is mandated by and arisesrh the

deprivation of his right to free movement, or wherethere is
an explicit provision in the law to that effect... This rule has
long been rooted in Jewish heritage: As statedant&onomy
25, 3: then thy brother should seem vile unto theeges
established a major rule in Hebraic punishmentrdeet ‘'when
beaten — he is like your brother' (Mishna, Makqt,13). And

this great rule is relevant not only after he has @ampleted

his sentence but also while serving a sentence, aese he is
your brother and friend, and he retains and is entied to

his rights and dignity as a human being

(HCJ 337/84Hukama v. Minister of Interior, IsrSC 38(2)
826, 832; and see alsDovrin, paragraph 14 to the judgment
rendered by Justice Procaccia;, CA 4463@®@dlan v. Israel
Prison Service IsrSC 50(4) 136, 152-153; CA 4/&ate of
Israel v. Tamir, IsrSC 37(3) 201, 207; HCJ 114/88eil v.
State of Israel IsrSC 41(3) 477, 490).

(emphases added, B.A))
50.And it was so held in the comprehensive judgmentdwdtice Danziger in
LHCJA 6959/09Maher Yunes v. Israel Prison Servicgin paragraph 36,
therein:

The approach of Israeli jurisprudence concernirgy gbrpose
of a person's incarceration is that it is exhaudbgdthe



deprivation of the personal liberty of the indivaduby way of
limiting his freedom of movement. According to tligproach,
even when a person is incarcerated, he continuestam any
human right afforded to him. Indeedylien admitted into
prison a person loses his liberty but he does nobde his
dignity.”

(emphasis added, B.A.)

51.Justice Procaccia as well, explicitly states iragasph 29 of her judgment in
LCA 993/06State of Israel v. Mustapha Dib Mari Dirani that:

The second principle... concerns the overall resditgi of
the state towards those held in its custody ane.cahe
governmental power involved in holding people istodly, be

it detention or imprisonmentimposes upon the state the
obligation to maintain the well-being of those heldin its
care, both physically and mentally, and to ensure #ihiof
their rights are protected; it must provide foritheealth and
basic needs as human beings; it must provide theth w
reasonable accommodations, adequate nourishmend, an
physical and mental medical treatment as may beinesj it
must respect the constitutional rights of the pessbeld in
custody to life, dignity and protection of the bodythe
realization of the above responsibility of the stat does not
concern the detainee or prisoner only; it concernsociety as

a whole. The violation of the fundamental rights ofthose
held in state custody injures not only these indiduals but
also harms society’s character and its commitmentot the
principles of democracy and the rule of law The prevention
of such injury, therefore, concerns the entire etygiwhich is
committed to norms of human rights, morals andcsthi

(emphases added, B.A)).
52. Article 10(1) of the Covenant on Civil and Politiééights provides that:

All persons deprived of their liberty shall be texh with
humanity and with respect for the inherent digoityhe human
person.

This article was interpreted by the human rightsnmittee, the body
responsible for the implementation of the covenant, CCPR General
Comment No. 21 dated April 10, 1992, in a very dromanner:

[R]espect for the dignity of such persons musigharanteed
under the same conditions as for that of free pergeersons
deprived of their liberty enjoy all the rights setforth in the
Covenant, subject to the restrictions that are unawidable in
a closed environment



53.The principle pursuant to which prisoners are katito all human rights other
than those denied by the mere fact of the incatioeavas also established in
articles 1 and 5 of the Basic Principles for thealment of Prisoners, adopted
by the General Assembly of the UN (in Resolutiori143 dated December
14, 1990). article 1 provides that:

All prisoners shall be treated with the respect doetheir
inherent dignity and value as human beings.

And according to article 5:

Except for those limitations that are demonstratggessitated
by the fact of incarceration, all prisoners shathm the human
rights and fundamental freedoms set out in the é&hssd

Declaration of Human Rights, and. Where the Stateerned
is a party, the International Covenant on Econoi@axial and
Cultural Rights and the Optional Protocol thereds,well as
such other rights as are set out in other UnitedioNs

covenants.

54.Therefore, beyond the deprivation of the persore¢dom of the prisoner
while in prison, the law does not allow to viol#te rights of the prisoner, and
even in prisonpetitioner 1 remains a permanent resident of Isragland as
such he has the right to bring the status of his ¢klren, who were born
and who reside in Israel, on par with his ownThus, the determination that
petitioner 1 is responsible for the consequencéssofctions and as such, also
for the rejection of the application is fundamelytakroneous.

Petitioners 3-4 Pay for the sins of Petitioner 1

55.In their decision to reject the application of pietier 1 to arrange for the
registration of his children in the population gy by himself, the
respondents also punish the young children, whe ma¢ sinned, as written:
"The parents have eaten sour grapes, and the eddieeth are set on edge”
(Jeremiah 31, 28).

56.As described above, in accordance with case lagylagon 12 should be
interpreted in a manner which gives effect to tlghts of the child and
imposes upon the respondentsfer alia, the obligation to protect the
autonomous rights of the children. The regulationsimcertainly not be
interpreted in a manner which violates the rightstre child beyond the
boundaries of reasonableness and proportionasitiespondent 3 has done.

57.The respondents cannot ignore the fact that pe¢its 3-4 were born into a
certain reality, in which their family maintained icenter of life in Israel. The
incarceration of petitioner 1 in 2011, did not charthis reality. Petitioners'
family continues to reside in Israel and have aereof life therein. Petitioner
1, as well, comes home and unites with his famihylevon home leave from
prison. The fact that the petitioner is servingriagn sentence has not caused



the family unit to disintegrate and the temporang partial separation is not
an outcome of a decision made by the family, lehalof petitioners 3-4.

58.As specified above the decision dated July 22, 20idicates that the
respondents do not dispute the fact that the @nldrbest interest and rights
have been severely violated.

59.The Convention on the Rights of the Child contaansumber of provisions
imposing an obligation to protect the child's famihit.

The Convention's preamble states as follows:

[The States Parties to this convention] are coradnthat the
family, as the fundamental group of society and nia¢ural
environment for the growth and well-being of afi members
and particularly children, should be afforded thecessary
protection and assistance so that it can fully rassuts
responsibilities within the community [...]

[...] the child, for the full and harmonious develogm of his
or her personality, should grow up in a family eomment, in
an atmosphere of happiness, love and understapdihg

Article 3(1) of the Convention provides:

In all actions concerning children, whether unaezh by
public or private social welfare institutions, ctsurof law,
administrative authorities or legislative bodies, he best
interests of the child shall be a primary consideraon...

(emphasis added, B.A.).

60. The provisions of the Convention on the Rightshaf Child are increasingly
recognized as a complementary source on the righee child and as a guide
to the interpretation of the "best interest of tbleld" as a governing
consideration in Israeli jurisprudence: see CA 390A. et al. v. B, IsrSC
49(2) 578, 593 (Honorable Justice Cheshin); CA 2286.., minor et al. v.
B., IsrSC 49(1) 221, at pages 232-233, 249,251-25@h¢khable President
emeritusShamgar); CFH 7015/%4ttorney General v. A, IsrSC 50(1) 48, 66
(Honorable Justice Dorner); HCJ 5227/Pavid v. Supreme Rabbinical
Court (TakSC 98(3) 443) in paragraph 10 of the judgmeardered by
Honorable Justice Cheshin.

61.From the general to the particular. The petitionhahd concerns young
children whose father is serving a defined prisentence. The incarceration
of a parent puts the entire family, and especidiy children, in a state of
crisis! The Prisoner Rehabilitation Authority, a statuttiydy appointed by

See a background document on the subject of Rehtain of Prisoners' Children (submitted to
the Knesset Committee on the Rights of the Childitfen by: Naomi Mei-Ami, Knesset Center
of Research and Information, May 9, 2004. Availaitle
http://www.knesset.gov.il/mmm/data/pdf/m00821.fdebrew)



the Ministry of Welfare, has recognized the unigbaracteristics of children
of prisoners, and uses various mechanisms in aodprotect the children of
prisoners during this difficult pericd.

62.As a matter of course, therefore, upon the adnaéani a father of a family to
prison, various mechanisms are utilized for theppse of maintaining the
integrity of the family unit and the best inter@dtthe child — commencing
from prison visits and ending with support providsdsocial services.

63.Respondents’' refusal to register the children, gtsvthe above bodies from
fulfilling their duties, and prevents the childrsom having access to them. In
addition, in this case, the rejection of the fathapplication and the referral of
the grandmother to submit a futile applicationoalgolate the right of the
children to health and education, as without statiigy are not entitled to
national health insurance and education services.

International Law

64.In addition to the violation of the principle ofehchild’'s best interest, the
respondent is in violation of additional internatb undertakings of Israel.
We shall elaborate.

65. Article 24(2) of the International Covenant on Caud Political Rights, 1966,
ratified by the State of Israel on August 18, 1991 entered into effect with
respect to Israel on January 3, 1992, provides that

Every child shall be registered immediately aftethband shall
have a name.

66.S0 we see that in this case, as well as in the caderegulation 12, the
obligation to register the child is the obligationof the authority and it is
not subject to the parents' cooperation

67.By refusing to enable the petitioner to have hiddebn registered in the
population registry and referring their grandmotteesubmit an application in
his stead, the respondent are also violating thet hondamental liberties
which the State of Israel undertook to protect whesigned the International
Covenant on Economic, Social and Cultural Righ#tified on October 3,
1991.

In accordance with article 9 of the covenant:

The States Parties to the present Covenant re@gimezright of everyone to
social security.

Website of the Prisoner Rehabilitation Authorhiitp://www.pra.co.il (last accessed September
23, 2012).



And in article 12 of the covenant:

The States Parties to the present Covenant reeg¢imezright of everyone to
the enjoyment of the highest attainable standaghgs$ical and mental health.

68.In addition, the respondent is in violation of hibligations under the
International Covenant on Civil and Political Riglisection 63 above).

In accordance with article 16 of the covenant:

Everyone shall have the right to recognition evdrgme as a person before the
law.

69. In the spirit of international recognition of thght to nationality and its
importance, the right to nationality has also beetognized in Israel as a
fundamental right. However, regretfully, in thegjection of the application,
the respondents are ignoring this recognition aiothting the international
undertakings of the state, thus making empty wofdte declarations of the
state which were given when it signed the convestiand ratified and gave
effect to most of them.

Conclusion

70.Respondents 1-3's rejection of an application fattlaer, an Israeli resident, to
register his young children, who were born in Ike®d who reside in Israel
with their elder brother who is registered as arnzrent resident, due to the
fact that they are forced to be temporarily separand the referral of his
mother - their grandmother - to submit a hopelegplication, are
unacceptable. This rejection contradicts regulafidrand its aims, harms the
best interest of the children and their rights iseaere and disproportionate
manner, and deprives their father of his rightawehhis children registered, a
right he retains even while in prison.

71.Such a decision should be condemned. The coudrebly requested to order
the respondents to immediately approve the appicatf petitioner 1, and to
enable him, as the natural guardian of his childtenarrange the status of
petitioners 3-4 and register them as permanendeets in the population
registry. The honorable court is also requesteatder the respondents, jointly
and severally, to pay legal fees and trial costawour of the petitioners.

Jerusalem, October 16, 2012

Benjamin Agsteribbe, Advocate

Counsel to the petitioners
(File No. 70982)



