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The Petitioners
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4. Israel Police Commissioner

Represented by the State Attorney’s Office,
29 Salah a-Din, Jerusalem 91010

The Respondents




Petition for Writ of Habeas Corpus

A petition for anorder nisi is hereby filed which is directed at the responslien
ordering them to appear and show cause as follows:

a. To respondent 1 - why he does not notify the fanoly petitioner 1
(hereinafter: the petitioner”) of what happened to the petitioner, who was
detained by Israeli security forces on June 10228id whose whereabouts
are presently unknown; if he is being held by hintbyp anyone on his behalf —
where he is being held and pursuant to which lawd, i he was released or
transferred to another agency — when, where, tonwhand what he knows
about the current location of the petitioner. Te #&xtent that the petitioner is
being unlawfully held by an Israeli authority, theurt is requested to order
his release.

b. To respondent 2 — why he does not maintain updatéormation
concerning the detention and place of detentioneath and every
detainee, resident of the Occupied Palestinianitbags, (hereinafter: the
OPT) who is being held by any of the state's aitiber

c. To respondents 3 and 4, if the petitioner is bé&ielgl by either of them — why
they do not keep record as required by law, ancah time, of the place of
detention of detainees.

Request for Urgent Hearing

The honorable court is requested to schedule an uegt hearing in the petition.

This petition concerns the most fundamental righa detainee detained by soldiers
or other Israeli security forces, that the fachaf detention and his whereabouts be
known. This right is a condition for exercising ttietainee’s other rights - the right

to legal counsel, the right to challenge the caod# of his detention and so on. The
detainee's family also has the right to know wlzet happened to him and where he is
being held.

The law provides that notification of the place ddtention of a detainee shall be
given to his familywithout delay. No information was given to petitioner's family by
any official authority. Due to the fact that theseno record of the petitioner on the
computer terminals of respondents 2 or 3, theipnét's family is unable to locate
him.

The family’s uncertainty, concern, and anxiety grawth the passage of time. The
passing time also frustrates — minute by minutehe exercise of the most
fundamental rights of a detainee who is in custadyg is unable to protect his
interests by himself.



If the petitioner is still in the hands of statdharities, the family is entitled, by law,
to knowimmediately where he is being held and to appoint an attornegpresent
him in the detention proceedings. If he is no longestate hands, the state must
urgently provide any information that will assist in locagi and protecting him, if
necessary.

In a number ohabeas corpus petitions filed by petitioner 2 with this honoraltourt
regarding residents of the OPT detained by soldiegher Israeli security forces, the
court set amaximum period of twenty-four_hours in which the respondent had to
respond to the petition. For instance, in HCJ 509 Nazal et al. v. Commander of
IDF Forces in the West Bank

The grounds for the petition are as follows

Petitioner's Matter

1. The petitioner, a mingis 16 years old and a resident of the Distridlablus.

2. On June 11, 2012, petitioner's family requestedtipeer 2 (hereinafter:
HaMoked), to assist it to locate the petitioner who, omeJl0, 2012, at
around 3:00 P.M., was detained by soldiers, whalespg the Gitit checkpoint
on his way home, near the settlement Ma'ale Efrayine petitioner works as
a laborer in said settlement, and the other labaserking with him witnessed
the arrest and called the family to notify it ofrea

3. It should be further noted that no official autlyprhas updated petitioner's
family of his arrest and location, although abodithdurs have elapsed from
the time of the arrest, and the case at hand casieeminor.

4. Immediately after having been contacted by the ligniaMoked requested
the control center located at the headquarteresgandent 3 (hereinafter: the
IPS control center) to assist it to locate the petitioner. The IP8toa center
replied that it had no record of the petitioner.

5. At the same time, HaMoked telephoned the Shomramaoeary detention
facility, to which detainees who are detained ie tlorthern part of the West
Bank are taken. HaMoked was informed by an offiatathe Shomron facility
that no minor or person matching the informatioavimted had arrived at the
facility.

6. Furthermore, HaMoked contacted the operations robrie army’s Jordan
Valley Brigade in an attempt to obtain informaticegarding the detainee,
who was detained in the brigade's region. Howetleg, operations room
replied that the information was classified and thay were not prepared to
divulge it.



7. Finally, HaMoked contacted the Ma'ale Efrayim pelgtation in an attempt to
find out whether the detainee was held there (dets are sometimes
transferred to nearby police stations, before benagsferred to another
detention facility). A police officer at the staticaid that he understood that
the petitioner was classified as an "ISdetainee”, but that no one was willing
to give him information concerning the petitionefention place.

8. Hence, no information was given to the family refijag petitioner's detention
and whereabouts, and presently, he is not recordeda detainee.
Consequently, at present, the petitioner is engtiddfenseless against the
arbitrariness of the force which detained hifilhese omissions have been
taking place for almost 24 hours, as of the time ofiling this petition
(again, it should be emphasized that a 16-year-oldinor is concerned).

9. Petitioner 2 is a human rights organization whishists Palestinian residents
of the West Bank whose rights were violated byrgspondent. Its activities
involve, inter alia, providing assistance in locating detainees dethiby
Israeli security forces.

Legal Argument

Notification of Place of Detention— Obligation of Rspondents 1 and 2

10.The right to be notified of a detention of an indival and of his whereabouts
cannot be overstated. This is a fundamental rigidth of the detainee and of
his family. It constitutes a part of the fundamémight to human dignity. A
regime that does not strictly enforce it, but ratkenceals persons in its
custody from their relatives for substantial pesiaaf time acts cruelly and
severely injures the very humanity of the detaiswe@ his family.

11.Section 53(A) of the Order regarding Security Psmns [Consolidated
Version] (Judea and Samaria) (No. 1651) 5770 — 20@@s that:

Where a person is arrested, notice of his arrest @hwhereabouts

shall be given without delay to a person related tbim, unless the
detainee requested that such notice not be giadineriphases in the
petition have been added — D. S.)

12.The aforesaid right to receive notification wasoalecognized by this
honorable court as a fundamental right. As state¥ibe-President, M. Elon
in HCJ 670/890deh et al. v. Commander of IDF Forces in Judea and
Samaria, IsrSC 43(4) 515, p. 517:

! The acronym ISA stands for Israel Security Agerfoymerly also known as the General Security
Service or the Shin Beit (translator note).



The obligation to give such notification stems fréine fundamental
right a person who has been lawfully detained by tdompetent
authorities has to have these authorities inforsy rieiatives of his
detention, so that they know what happened to thetained relative
and how they can provide him with the necessarysiasge he
requires in order to protect his libertf¥his is a natural right,
deriving from human dignity and general principles of justice, ad
is afforded both to the detainee himself and to hiselatives.

13.1n 1995, after the control center failed to fulfié obligations, HaMoked filed
an additional petition to the High Court of Just{e&CJ 6757/9%Hirbawi et
al. v. Commander of IDF Forces in Judea and Samarjalnot reported).
Within the framework of these proceedings, the 8oqar Court gave the effect
of a judgment to an arrangement reached by theepaas follows:

"a) Upon the detention of a person who is a residénthe Area,
notification of his detention and place of detentio will be
delivered without delay by telephone to a telephone number provided
to the detaining official by the detainee.

The detaining official will give such telephone ification, and will
record, in a form prepared for this purpose, theaitte of the
notification he has given and the details of thespe who received the
notification.

In the event that the detainee so requests, notiiion by telephone
will also be given to an attorney whose name and t@eés will be
provided by the detainee The detaining official will inform the
detainee of his above right...

b) The IDF control center (be it the control center or another body)
will receive from all bodies... updated information regarding the
detention and place of detention of a detainee, oadaily, so that
the detainee may be locateih response to a written request from an
external person or body.

c) The IDF control center will provide details from sad
information in response to written requests submittd by public
organizations dealing with such mattersand/or in response to
written requests submitted by counsel to the de&aor his family.

Following delivery of a written request, the redirg party may
obtain the information by telephone."”

14.This fundamental right is also expressed in theeG@rAttorney's Guidelines
(guideline 4.3002 dated January 4, 2004) whiclest@he obligation to give



notification regarding a person's detention has bee recognized by the
courts as a fundamental right of the detainee andif relatives, deriving
from human dignity and general principles of justice".

15.Thus, it is the obligation of respondent 1 to nottie detainee’s family of his
detention and his place of detention, either bgptebne or by any other
means. It is the obligation of respondent 2 to ma@nupdated information
concerning the detention and place of detentiogach and every detainee. In
support of this obligation, a mechanism was esthbll to enable families to
turn to organizations like HaMoked and to attorpelys order to obtain
updated information regarding the whereabouts @f fbved ones through the
control center.

16.The issue of detainee location and the functiom@hghe control center was
also discussed in the decision of the HonorableédRag Boaz Okon in HCJ
9332/02Jarar v. Commander of IDF Forces In his decision, the honorable
registrar writes:

The provision of information serves as a measurarfonitoring and
control, but for a detainee, who, all of a suddeses control of his life,
it also has a humane significanddwe importance of the notification
to the family whose relative disappeared "without gplanation"
cannot be overstated. Ensuring detention is publiguarantees that
the power to detain is not abused and prevents unotolled use of
such power Indeed, the power of the state is immense, be its
intentions as benevolent as they may be. Withouificetion, this
power may go unchecked, even if its use is sup@odite security
reasons. There are obvious risks attached to ceioossor flexibility.
Experience shows that excessive use of power, whiclot uprooted
promptly, creates a new reality. Power, unlike arherang, does not
return once it is released. Therefore, the authafiould exercise
utmost diligence where the exercise of detentiongwe is concerned.
This diligence requires immediate notification of he detention”

17.Hence the two initial remedies requested in theatipet involving the
obligation of the respondents to give notificatioh the detention and
whereabouts of a person and the obligation of md@a 2, through the
control center, to maintain updated information ca@ning the detention and
place of detention of each and every detaineelnekhy state authority.

Keeping Record of the Petitioner in the Place of Dention

18.1t is clear that each and every detainee has tji@ to have his place of
detention clearly known to all. The exercise of die¢ainee’s rights depends on
record being kept in his place of detention. Origrt can his family and



attorney check with the officials in charge of thkace of detention on his

status, medical condition, detention conditiongrfl when he can be visited,
etc. Only then can they act to ensure his righta detainee are upheld. The
right of a detainee to be present at the legalg@dimgs conducted against him
also depends on proper record being kept in hiepdé detention.

19.The failure to keep proper record of a detainedhim place of detention
severely infringes upon the fundamental rightshef detainee and his family.
A state authority which fails to strictly comply thithe requirement to keep
record of a detainee in the place of detention &mdprovide updated
information based on such records, does not futfillobligations and abuses
its power.

20.The obligation to keep proper record of detainsemandated by statute both
with respect to detainees held by respondent 3elsas detainees held by
respondent 4.

Keeping Record of Detainees Held by Respondent 3

21.Due to the utmost importance attributed to the ireguent to keep record of a
detainee in his place of detention, this obligatiees established in primary
legislation. Section 4 of the Prison Ordinance (N¥ersion) 5732-1971
provides that:

Upon admission of any person to prison, the chiafden shall have
the prescribed particulars pertaining to such perescorded.

22.Chapter 5 of the Israel Prison Service Provisi@ec{ion 5.06) provides:

An updated and precise record shall be kept in prisn with respect
to each prisoner held therein including the legal basis for his
incarceration, the term of incarceration or detemtia calculation of
the date upon which the incarceration shall terieirzand other dates
required to calculate minimum time periods for ity for certain
benefits (such as: vacations) or vested rightsh(sisc appearing before
the Prisoners Early Release Board)."

Keeping Record of Detainees Held by Respondent 4

23.The provisions concerning the obligation to keegoré of detainees held by
respondent 4 are yet stricter and farther reackivagn those applicable to
detainees held by respondent 3. Section 3A(2) efNhtional Headquarters



Orders March 12, 2001 entitled "Handling Detaineetie Detention Facility”
provides:

A person shall not be held in a detention facilityppefore the person
in charge of the investigation or the detention nafies his family of
the detention and before an officer interviews him and advises of
his right to contact an attorney.

24.Hence, the third remedy requested in this petitioancerning drawing
conclusions from the case at hamhich is not the first case in which
HaMoked has encountered a failure on the part of tb respondents to
comply with the procedures set forth in the lawand strict compliance with

procedures which will prevent the disappearanca&lathinees, such as the
petitioner.

25.By its nature, this petition is not supported byidavits and powers of
attorney given by the petitioner. Attached to tpetition is an affidavit and
power of attorney given on behalf of HaMoked relgtito the receipt of
information regarding petitioner 1 in its officechto the actions that it has
taken in this matter.

For the above reasons, the honorable court is reqeted to urgently issue an
order nisi as requested, and after receiving respondent’s p&/, make the order
absolute, and to order the respondent to pay triatosts and attorneys’ fees.

Jerusalem, June 11, 2012

Daniel Shenhar, Attorney

Counsel to the petitioners
(File No. 73451)






