The translation attempts to remain true to theiogigegal terminology though in
some cases this was not wholly feasible.

In the Supreme Court of Israel HCJ 5100/94
Sitting as the High Court
The Public Committee Against Torture in Israel

Against

1. The State of Israel
2. The General Security Service

Motion for an Order Nisi
Directed Towards Respondent No. 1:

Why it does not order, as it is authorized accaydmSection 26(b) of the
Investigatory Commissions Law, 1968, the publicatd the interrogation measures
described in the "Compilation of Guidelines to nbgators of the Service", included
in the classified part of the Landau Report, aridraéd from time to time by the
Ministers Committee.

Grounds for the Petition:
The Importance of the Petition

1. A. The Shabak operates in the domain of theeStiaisrael and in the Occupied
Territories without having been established by lamyand without it having been
granted secondary authority regarding searchesntiet and interrogation.

b. The Shabak has operated in this way sincediid¢le State of Israel declared its
independence, when it was tolerated as an exte-tegly, by all the authorities of
the State of Israel. This includes the Courts cilaccepted without question the
interrogation authority of the Shabak and its pnéstgon of evidence in the form of
confessions, testimony and its own written recdrevents as admissible evidence.

c. The legal justification for Shabak activitiesciaimed to be found prima facie in
the general residual authority of the Israeli goveent. Using these authorities, the
Shabak acts as the executory arm of the governimeleffending the security of the
state.

d. This Petition requests to put to the test theb8k's authority as a body which
operates outside the womb of the legal system owitthe express authorization to
undertake interrogation activities, and which ergplthrough itself or through others,
significant powers accompanying interrogationshsas detention, holding persons
in detention and searches.



e. The Petition will emphasize the aberrant natfi@habak activities. It will focus
on the special and exceptional authorities gratde¢de Shabak interrogators, under
the heading of the authority to employ "non-violpaychological pressures and
"moderate physical pressure" against suspectsgluriarrogations. These methods
are phrased in a wording coined by the Landau Casion and adopted by the State
of Israel in its interrogation guidelines to theaBbk. Underneath them lay hidden
measures of physical and mental torture and detjoadaf interrogatees for the
purpose of extracting from them confessions ofrtb#enses.

f. We have raised to the top of our legal ladtderBasic Law: Human Dignity and
Liberty, and declare that its application is natited only from the date of passage.
In addition we claim that the Shabak cannot hidarzkethe small umbrella of the
residual jurisdiction of the Israeli government.

The Authority of the Shabak and the Residual Auth@f the Government of Israel

2a. In atraditional manner, the Shabak operatdsenthe Israeli government and the
Prime Minister. Its operation is based on the exion that it is an executing arm of
the government, carrying out the residual jurisdicbf the Israeli government to
defend the security of the state, as is statechsid_aw: Government in Section 29:

"The government is authorized to carry out in taea of the state, and in accordance
with all laws, any activity whose execution is pobvided for by law to another
authority."

b. As is explained in this law, there are two dbads for the activation of the
residual authority by the government (1) in accamawith all laws (2) any activity
whose execution is not provided for by law to aeothuthority.

c. The residual authorities are not above the father the opposite. These
authorities are subject to the law and for our paepfirst and foremost to Basic Law:
Human Dignity and Liberty, which is central to tlegal foundation of the legal
system and is part of the internal constitutiothef State of Israel. The executory
authority must observe these fundamental princigliese these principles are
designed to restrict the activities of the exequtmydy and to define explicitly its
power to impair basic rights.

d. Despite the existence of these fundamentatiptes, the fact that the government
authorizes the Shabak interrogators to harm theeba@uhd dignity of persons, is a
constitutional disgrace which undermines the inte@f the legal system and
challenges its right to exist.

e. The government through the Shabak is not edtith activate interrogation
authorities, even if these authorities were grabtedarious legislation to other
bodies.

f. It will be stated at this point, that the rasadljurisdiction of the government of
Israel, does not allow the Shabak to carry outrd&te, interrogation and search
activities promulgated by law to other bodies, sastthe Israeli police, the Israel



Defense Force, the Israel Prison Service and othieosare listed explicitly in the
law.

3 a. The fundamental principle of the Israeli legystem establishes that the
interrogation authority and the powers accompanitingere granted to designated
authorities through law and explicit regulation§he execution of this authority and
power is subject to judicial oversight, in a mantiat is defined by the law which
grants these authorities.

b. An interrogation in its essence requires enggetie privacy of a person, injury to
his freedom and his dignity, limitation of his pensl autonomy and the use of other
invasive measures, like detention, search andkee Therefore, the legislature made
sure, that these authorities would be delegatddvayo specific and designated
authorities and carried out through a broad raridgaws which provide to various
government bodies interrogation authorities artdyanto the sphere of the

individual and the like.

c. One who reads the laws which deal with inteatimg authorities, is convinced that
the Israeli legislature's intention was to provilsterrogation authorities in an
explicitly and precise manner and not in a residgaheral and wholesale manner.

d. The Criminal Procedure Law (1982) provideseaicicut expression to this, as it is
a primary law and not the only one, which explctrders invasive interrogation
authorities. In addition:

(1) The Wiretapping Law (1979), under the defimtaf "Security Authority" the law
allocates to primary bodies including the Shabakathithority to request a wiretap
from the Prime Minister or the Minister of Defense o execute a wiretap in an
urgent situation.

(2) The Protection of Privacy Law (1981), inclu@dso the Shabak below the heading
of "Security Authority" and releases its membeasfiiability under this law in cases
where the harm to the privacy was reasonably camged investigator in the
framework of fulfilling his obligation.

(3) In accordance with the Regulations of the CmathProcedure Law (Detainee
Meeting With Attorney), the head of the interrogatteam who was authorized by
the head of the Shabak may prevent a meeting betadetainee and his attorney for
up to 15 days.

To the best of the undersigned's knowledge, thestha only laws that refer to the
Shabak regarding harming individual rights.

The fragmentary recognition of the Shabak in sdvaves and its providing
secondary authorities to the Shabak to invade pyivairetap, and prevent a meeting
with an attorney, without the Shabak being groundddw and without it being
provided in the law explicit interrogation authgritonstitutes a legal mutation which
creating a monster, whose image conjures up thédeebnimus Bosh, with a giant
ear that eavesdrops on private conversations aéngl@en eye which spies and
interferes with privacy, but lacks a body, a head] especially intelligence - the three
being critical for judicial oversight and legahstioning.



Shabak Interrogation and Detention Activities ia Real World

5a. The Shabak operates to protect the securttyeadtate and to gather information,
activate intelligence and analyze informationhds been functioning for many years
in practice. The central tenant of its missionsrfrcing the law through
interrogating suspects of hostile terrorist adegt(HTA), collecting testimony and
confessions of suspects and witness, in order tesbd as admissible evidence in
Court.

b. In the work of enforcing the law, the Shabats &t consort with other
interrogation and judicial authorities like thedsli police, the military police of the
IDF, the General Prosecutor and the Courts.

c. Within these activities, the Shabak is an irdkegart of the interrogation,
prosecutorial and judicial complex allied to briagrial suspects of HTA. But there
is no legal basis regarding the dimension of its/dies. Its powers and interrogation
authorities were not explicitly provided to it umdke law.

6a. In the real world, the Shabak has not beewvigied with interrogation, detention,
and search authorities even in the laws of theeStalsrael, which grants the Israeli
Police and the Prison Service these authoritiesveNheless, the Shabak operates and
executes detentions, searches, interrogations@dd Hetainees in interrogation
facilities.

b. The interrogation facilities of the Shabak fanend generally in detention centers,
prisons or police stations. In these facilitié® Shabak interrogation branch is
autonomous and totally controlled by the Shabake $habak uses the authorities of
the facility in which the interrogation center [ithe police] as a sort of sub-contractor
to provide detention rooms, services to interroga#émd detainees, protection services
against the detainees, and all that is necessamnta detention center and
interrogation facility.

c. The authorities in the larger facility in whittke Shabak interrogation wing
operates autonomously, have no authority to intexve the internal workings of the
interrogation facility or any opportunity to oveesehat occurs in them.

d. Routinely, the Shabak conducts searches, datsrdnd intensive questioning of
suspects of HTA. Without independent detention seatch authorities, the Shabak
conducts these activities through the police ofisina@eli police, or military police,
whom the law authorizes to conduct searches amahtiens.

e. Also in these circumstances, the police fumcéi® a sub-contractor for the Shabak
for detention and searches, without being ablditaeitheir own independent
discretion.

7a. The Shabak maintains a parasitical relatignafth authorized authorities like
the police or the prison service. The Shabak &sheds itself in the viscera of an
authorized body and hides from all judicial andlpubversight. From its hiding
place is activates the authority, milks from itaswe powers and measures, but
prevents these authorities from employing their algtretionary powers.



b. The members of the Shabak carry out interrogatof persons in detention, its
members take statements from witnesses and suspeittsn in the form of
recollection of events/memoranda ("Zachad"). Ai$twithout the Shabak and its
members having any explicit authority in the lawcéory out the questioning of
persons and demand answers to their questioning.

c. The law does not permit the Shabak agent argsado persons held in detention.

d. The Shabak carries out the questioning of de&s without a "sub-contractor”,
and the police enter the picture at a later stédgi@eointerrogation. At this later stage,
the detainee is brought in front of the police whice a statement under warning from
him, which is submitted to the Court as a confessioas a witness statement.

e. In most of the cases, the police are not daallliar with the interrogation or the
suspicions against the detainee. They obtain frenShabak a summary of the issues
that the detainee confessed to during his intetrog®y the Shabak, and the police
are requested to take a similar confession frondétainee.

8a. A proper legal system cannot carry a bodythieeShabak (which does fulfills an
intensive and critical role in the work of bringitaytrial and judgment suspects of
HTA), without its power and authority being ordetedlaw. This is so especially
when the Shabak is forced to derive these powenrs @ther bodies through parasitic
relationships which have no place in a legal sydtemnto the principles of
transparency and the limiting of its activities enthe law.

b. While the Shabak not authorized to carry outiatgrrogations, during the last
seven years special authorizations have been issukd Shabak to employ during
the interrogation, non-violent psychological pressand moderate physical pressure,
as described in the rest of this Petition.

Landau Report

9a. On May 31, 1987, Respondent No.1 - the Sfatrael established the
Investigatory Commission in accordance with Secliaf the Investigatory
Commission Law 1968, regarding interrogation meshald operations of the Shabak
regarding HTA. The head of the commission was Supr€ourt Justice Moshe
Landau, and comprised Reserve-Brigadier Yitzchasf€hnd the State Comptroller
Yaakov Meltz.

b. In the document establishing the Commissiowas requested among other
things, to recommend and suggest "as much asailed for, appropriate methods
and operations regarding these interrogations atd ones, taking into account the
special needs in the struggle against HTA."

c. Respondent No. 1 also decided to apply Se@®oio the Investigatory
Commission Law which states that the Commissighesone who will decide if the
report will be publicized in accordance with SectiD of the Investigatory
Commission Law.



d. On October 30, 1987 the Investigatory Commissigbmitted its report to the
government. Among other things, the Commissiorgsestgd the application of
certain interrogation methods of suspects of HTAhmfollowing language:

"4.6 ...The effective interrogation of terrorisspects is impossible without the use of
means of pressure, in order to overcome an obdwiliteot to disclose information
and to overcome the fear of the person under ogation that harm will befall him
from his own organization, if he does reveal infation...

4.7 The means of pressure should principally takefdrm of non-violent
psychological pressure through a vigorous and sktennterrogation, with the use of
stratagems, including acts of deception. Howeween these do not attain their
purpose, the exertion of a moderate measure ofiqalywessure cannot be avoided.
GSS interrogators should be guided by setting dleandaries in this matter, in order
to prevent the use of inordinate physical pressure.

4.8...In a Chapter of this Report, which for untkemdable reasons will be included in
the second, secret Part, we have therefore forediatode of guidelines for GSS
interrogators which define, on the basis of papeeence, and with as much
precision as possible, the boundaries of whatispied to the interrogator and
mainly what is prohibited to him. We are convindledt if these boundaries are
maintained exactly in letter and in spirit, theeetiveness of the interrogation will be
assured, while at the same time it will be far friba use of physical or mental
torture, maltreatment of the person being interredjaor the degradation of his
human dignity...

...The code of detailed guidelines which we recomana the Report's secret part
shall be brought annually for reappraisal befosenall Ministerial Committee whose
creation has already been recommended in the Repbis Committee can make
whatever changes it deems fit, according to changirtumstances. Afterwards the
guidelines will be made known to the Services Subodtee of the Knesset's
Defense and Foreign Affairs Committee."”

e. Accordingly the Commission recommended that:

"The interrogation facilities should be expandedreate reasonable lighting
conditions, proper ventilation in the cells angaissible allow for the penetration of
daylight. Electric lighting in a detention call night should not exceed more than
what is necessary in order to observe externaflyriternal cell activities, and there
should be proper sanitation and facilities."

f. The Government decided to accept the recomntemsaof the Commission and to
implement them, including the recommendation ofGleenmission regarding the
above-mentioned interrogation methods. Accordinigig government decided not to
publicize the sections from the report that the @ossion recommended to remain
classified.



g. From the time the government decided to adepgtidelines of the Landau
Report, they were amended by the Restricted Mingt€ommittee, which is
referred to in the Landau Report.

It should be pointed out that the methods thaSin@bak interrogator is entitled to
employ today are forbidden for all other interragatauthorities, and in reality for all
and any authorities in the State of Israel. Thesereethods designed to intentionally
and actually harm the body and dignity of a person.

The Activities of the Shabak and Basic Law: Humagndy and Liberty
10a. The activities of the Shabak describe abswveh as searches, detentions and
interrogations, including employing authorized goweent bodies as sub-contractors
for these activities and the employment of modephtgsical pressure measures and
non-violent psychological pressure, violate empadity the guidelines of Basic Law:
Human Dignity and Liberty.
b. According to paragraph 2 to the law:

"There shall be no violation of the life, bodydignity of any person as such."”
Section 4 of the law states that:

"All persons are entitled to protection of théfie | body and dignity."
Section 8 of the law prohibits in its words:
"There shall be no violation of rights under thizsi Law except by a Law fitting the
values of the State of Israel, designed for a prppepose, and to an extent no greater
than required.”
According to Section 11 of the law:

All governmental authorities are bound to respleetrights under this Basic Law."

Each and every one of the methods that the Shabplogs without explicit legal
authorization violates the body and dignity of aspa as a human being.

c. This is true regarding non-violent interrogaaconducted on an interrogatee
under detention conditions, where he doesn't cbhisssurroundings, he is not free to
stop the interrogation according to his will, areis in all actuality subject to the
mercy of the interrogator.

d. How much more so regarding interrogation meamswthe Landau Commission
recommended, and issued to the Shabak interrogaydle Restricted Ministerial
Committee, which includes non-violent psychologiadssure and the "employment
of moderate physical pressure”.

e. Only the legislature is provided with the auifyado grant the powers and
authority to carry acts against the body of a pgriees dignity and his mind, the type



that the Landau Commission recommended. Evee tnessures however, would
be restricted by Basic Law: Human Dignity and Ltlgdor specific purposes, and to
the extent they aren't excessive and do not cantride fundamental values of the
State of Israel.

Psychological and Physical Pressure Is ProhibiteshEAccording to General Law

1la. Acts such as permitted by the governmergragl, following the Landau
Report, are prohibited even according to the géteanaof the State of Israel, as
existed before the legislation of he Basic Law aftdrwards.

b. See in this matter, Katalan v. Israel PrisorviserHCJ 355/79, Psak Din 34 (3)
294,

In this matter, the issue at hand was the legafign administrative directive of the
Prison Service which allowed the administeringroeaema on a prisoner in order to
reveal and prevent smuggling of drugs into theqgoris

All the judges who deliberated on this Petitionideal this directive since it violated
the dignity of person and his body. Justice Lan@ad he was the one who headed
the Investigatory Commission on the Shabak) stated:

The rule is, and to me it appears, that this stisjeculd not be proceduralized
through administrative guidelines and even throsggtondary legislation but rather
through primary legislation, because of the harthéoright to privacy of the body.

c. And see the statement by Justice Barak onaime snatter:

Every person in Israel enjoys a fundamental righghysical integrity and to the
safeguarding of his honor as a person. Thesesrayietincluded in the Judicial Bill of
Rights... the right to integrity of the body ashidnity of a person, his rights of a
detainee and a prisoner. The walls of the prigmnot distinguish between a
detainee and the physical integrity of the persbhe regime which exists inside
prison demands from its very nature, many violaiohliberty which a free person
enjoys, but this regime does not necessitate thmaldef the detainee’s right to
integrity of his person and to protection from hdaanhis dignity. Liberty is denied
from the detainee: the form of personhood will bettaken from him... Therefore, in
order for the prison authorities to administer aarea without the prisoner's consent
and justify a criminal offence and a tort of asgahlkey must point to a statutory
provision which allows them to do so. (page 298pleasis added).

And see the words of the Honorable Justice Chailme@0

The reasonableness of a regulation -and administrgtiidelines - is best measured
by the yardstick of the majority of the people ideanocratic society and country of
law. There is no better and acceptable criteftiam the fundamental measuring rod
of human dignity: A free and enlightened sociestidguishes itself from a barbaric
or oppressive governments in the level of dignitych it provides to a person as a
human being. (p.305).



The Landau Commission Relied on the Necessity Befen

12 a. The Landau Commission based its recommeamsabin the necessity defense,
which justifies in the opinion of the Commissionetuse of measures invalid on their
own, in order to prevent an evil which cannot bevpnted in any other way.

b. In the application of the necessity defense Gbmmission does not distinguish
between torture of the body and mind whose purpogeobtain a confession from
the interrogatee or other evidence for Court, agtdvben the use of these methods in
order to prevent a perceptible, true approachimgeawhich cannot be prevented in
any other way.

c. The Commission's recommendations are sweelaicigproper legal analysis,
ignore relevant legal categories in the matterglwthe Commission deals with, and
are based on a erroneous understanding of the iadiinaw regarding the necessity
defense.

d. In the recommendations of the Commission theeepermit for violence during
the interrogation; mental violence and physicalance. The classification of the
violence permitted as "moderate physical pressuaréie opinion of the Commission,
does not salvage these recommendations frometgilifate and its harsh violation of
the fundamental principles of safeguarding humagnitly and protection of the body,
especially from interrogators and persons from roplagts of the government.

e. The Commission's conclusion that non-stop pdwpgiical pressure and moderate
physical pressure do not constitute torture ofathéy or mind, abuse of the
interrogatee nor degrade his dignity, is basederfdr-reaching assumption as to
what is permitted and prohibited in the violatidrbody and mind of interrogatees.
This is an assumption that has been totally rejeict®ur law as in the laws of
countries of other enlightened regimes.

Accumulated Experience llluminates the Detailshef Landau Report Guidelines

13 a. The accumulated experience of interrogatedsiefense attorneys in the trials
of those who were interrogated by the Shabak, dstrettes that the employment of
non-violent psychological pressure and moderateaiphlpressure is the norm in
interrogation, and it is executed in almost evetgrrogation of a suspect of HTA. It
is not specialized to instances where the necedsfgnse stands out, or where
"necessity" finds any expression.

b. The experience of detainees and lawyers demadesthat the means included
under pressuring psychologically and the modersiene of physical pressure
include: sleep deprivation for periods more tharh@drs, painful shackling in all
types of positions, seating on a low chair (20 comfthe floor) causing non-stop
discomfort reaching the point of torture of the oskating on a chair with three legs
causing the interrogatee to undergo for a contiaymsiod tension of the body which
after a number of hours becomes torture of the lamdlymind. Other measures
include the use of an opaque putrid sack thatasgal as a hood on the head of the
interrogatee for long hours, harming his senséad and torturing his body and
mind.



c. Likewise, the Shabak interrogators degradenteerogatee, insult him, violate his
dignity and the dignity of his family and the vatugosest to his heart, religious or
ideological.

d. As a general rule, the Shabak interrogatord@ngztivities constituting torture of
the body and mind and degradation, according tdéidkase granted to them by the
Israeli government. These activities are forbidfterall other authorities in the State
of Israel, and surely cannot be permitted to thab@k without being prescribed by
law.

e. The Petitioner of course does not know whdtesftll content of the classified
interrogation guidelines which permit psychologipetssure and moderate physical
pressure. But knowledge has it that these areadsttihat use physical force against
the body of the interrogatee designed to cruslop®sition to confess and this rings
true also regarding the psychological measure® Pititioner presumes that the
above-mentioned methods which violate the persaheointerrogatee contain
humiliating and offensive elements creating forititerrogatee mental anguish until
his will is broken.

f. As stated above, the accumulated experience sive Landau recommendations
were submitted, shows an implementation of inteatiogp measures that cause severe
injury to his physical integrity and his body. Timeans are invalid on their own and
null from the fact that within the isolated and tonous environment of the
interrogation, a place which the interrogator fag#svith the interrogatee without
witnesses, the interrogator has a permit to useenadel pressure. This pressure could
deteriorate to harsh pressure, to the dangerous giocausing the death of the
interrogatee. This has happened in the pasthard ts the fear that these incidents
have multiplied after the Landau Report.

g. The total prohibition against physical harnthis only guarantee of defense for the
interrogatee. At the time of the interrogationidiexposed and vulnerable to the
interrogator. At this point, there is nothing sve him except for the total prohibition
- the social and legal taboo against violatingdudy and mind.

h. The Commission issued a moral permit for thel@k to use violence. This
permit violates the physical integrity of his perssnd his body and creates conditions
and circumstances for extreme and dangerous usesl@fce during interrogation.

i. The implementation of the recommendations ptimgi the interrogator to violate
the body of the interrogatee or his person, corttadhe principles of the rule of law
and the defense of the individual against the aiites. It also surrenders the
interrogatee to the arbitrariness of a violentriragation.

J. Within the Commission's recommendation, thetigte an institutionalization of
illicit interrogation measures and a legitimizatiminthese means without a proper
legal analysis and therefore the danger of impleémegithese recommendations to the
rule of law is severe and immediate.

The Criticism Leveled Against the Interrogation Meges Granted to the Shabak



14a. Since the issuance of the Commission's répane public, the legal community
has leveled extremely harsh criticisms. It poirttethe outright illegal basis of the
recommendation to employ moderate physical presdilegal on three levels - the
Criminal Law, general norms of human rights andmeregarding the evidentiary
acceptability of suspects confessions.

b. See especially "Symposium on the Report ofatmission of Inquiry into the
Methods of Investigation of the General Securitwi®e Regarding Hostile Terrorist
Activity 23 Is. L. Rev (1989).

c. Regarding the error of the Commission in désogi the necessity defense and its
sweeping decision of the range of types of inteatiogs, suspects and suspicions see
the article of Professor Feller: "Not Actual 'Nssiy' but Possible 'Justification; Not
Moderate Pressure, but either Unlimited or 'Non&lkhat page 212.

d. And see the article of Professor Kremintzer:é Tlandau Commission Report:
Was the Security Service Subordinated to the Lath@Law to the "Needs" of the
Security Service", Israel Law Review, Vol.23, N8s3, 1989 (at 254);

In the language of its author:

In a situation of necessity, a real (not imagined)icrete danger threatens an
individual protected interest (life, limb, freedohmgnor or property) which can be
saved only by infringing upon another legitimatemest. It is doubtful whether such
a situation exists in the course of the interragatf an HTA suspect in order to
extract information from him about terrorist orgeations. The interrogation of an
HTA suspect is not a pinpoint struggle with a cetethreat deriving from a
particular incident or defined circumstances.s Itather a struggle with a general
phenomenon and the general danger it poses. (§ee2d8).

The Recommendations of the Commission Constitltermit to Torture and Violate
International Customary Law

15a. The prohibition of torture is universal.islincluded in all the conventions that
strive to protect human rights. Here we will ondfar to the principal documents in
which there is no disagreement as to the applicatma position as customary
international law or general norms in which that&wof Israel is obligated to act in
accordance.

b. The accepted and obligatory definition of thieirogation procedure known as
torture is stated in the UN Declaration Againsttlice from 1975 which determines
that for purposes of the declaration, torture rsy"act that cause great pain or
suffering, bodily or mental, which is done to agmar intentionally by a person of an
official role in order to obtain from him or fromthird party information or
confession, or to punish him for an act that headitb intimidate him or to intimate
others..."

c. The Petition points out that the definition eades mental anguish with bodily
anguish. The Petitioner claims that moderate gy giressure which causes bodily



pain and is designed to extract a confession frausgect, falls within the parameters
of the definition of torture, or in the alternatjye sufficient to advance and encourage
use of outright torture measures.

d. The prohibition against inhuman or degradingspdal harm was legislated also in
Section 5 of the Universal Declaration of Humanh&gadopted in the UN General
Assembly on December 10, 1948. Section 5 stagsthone will be subjected to
torture or cruel, inhuman or degrading treatmerglorishment.

e. Section 3 of the Geneva Convention of 1949ipitshthe employment of
measures which cause pain to a person in orddatéanofrom him or from another
person a confession or information.

f. The UN Declaration Against Torture which wasegated unanimously in the UN
General Assembly of December 9, 1975, prohibitsyegeuntry from permitting or
agreeing to torture (according to the above dédinjtor any other inhuman or
degrading treatment. Exceptional circumstancesdiktate of war, the threat of war,
internal political instability, or any public staté emergency or the like, cannot be
used to justify torture or other cruel, inhumardegrading treatment.

g. The Petitioner requests to emphasize thatrii@lption of torture is absolute. It
is prohibited from deviating from the absolute phition even in a state of a real
perceptible danger to the existence of the stéke Investigatory Commission found
it correct to justify the use of the said interrbga means by abstract reasons of
necessity.

h. The prohibition of torture is accepted by ha# tultured nations of the world and it
constitutes as such today, a rule of customarynatenal law. Among others from
the power of its inclusion as quoted above in the/ersal Declaration of Human
Rights. See Dinstein, International Law at p,123:

There is no doubt that the declaration was notadlatVe in its nature on the date of
its acceptance, that it did not reflect the lawsudtomary international law that
existed in 1948. The greater significance of tleelBration can be expressed by the
fact that in many cases ...it fulfilled successftiie role that it was designed to do to
direct the countries in their behavior. Over tleang, the practice of states turned the
sections of the Declaration into declarative, sttt today it clearly reflects
obligatory legal norms..."

The Universal Declaration...clearly reflects cuséoy international law."

i. And see Nigel Rodley, "The Treatment of Prisengnder International Law," at
63.

J. It is doubtful if there is anyone who will disag that the prohibition against torture
is included in international customary law. Seghis matter Filartiga v. Pena Irala
630 F.2d 876. On page 882, the Court establiskpliCaly:

For although there is no universal agreement #setprecise extent of "hnuman rights
and fundamental freedoms" guaranteed to all byCterter (U.N. Charter), there is at
present no dissent from the view that the guararnteduded, as a bare minimum, the



right to be free from torture. This prohibitionshidecome part of customary
international law, as evidenced and defined byuthiwersal Declaration of Human
Rights.

The Recommendations of the Commission ContradiaelsCriminal Law
16. a. Section 277 of the Penal Law states:

"A public servant who commits one of these is scije three years imprisonment:
(1) Uses or orders the use of force or violencensga person in order to extract
from him, or from another person who he is conrettide a confession to an offense
or information regarding an offense."

b. The Commission's recommendations as they weepéed by the Respondent and
included in the secret annex of of the report, tiarte a permit to commit the offense
of Section 277 of the above Penal Law. Force olewvice as defined by the law and
its meaning according to the courts includes axjaisite moderate physical pressure
as well.

c. Paragraph 2 of the above-mentioned Section@dhjbits a public servant to
threaten a person with injury to his body, or proyper other things in order to
extract from the person a confession to an offenseformation regarding an
offense.

d. Without knowing the text of the classified seat the Petitioner fears that the
permitted mental pressure in the secret annexdeslthreatening behavior of the
type that this prohibited by the above Section @j7

e. The Commission's recommendations also viotetdeigal rules regarding
admissibility of confessions in Court. The ruleSaction 12 of the Evidence
Ordinance is that a confession not provided freehot admissible as evidence
against the confessor. It is not known to theti®etr one case where a confession
was admitted where it was taken under moderateigalysressure employed for the
explicit purpose of taking a confession from hithis highly doubtful also the
admissibility of a confession taken as a resufisyfchological pressure during a
continuous and intensive interrogation.

f. The Commission's analysis regarding SupremetCmldings and the precedent
regarding the admissibility of confessions caneatlito any other conclusion other
than that the Court should accept into evidencendession given after the use of the
means recommended by the Commission, but actuedlgpposite is correct.

g. The recommendations of the Commission regaritiegise of psychological
pressure and moderate physical pressure is basedenous misunderstanding of the
law and precedent regarding admissibility of cosif@ss. Accordingly the
recommendations of the Commission are unreasondlile.Commission's purpose

- instructing the interrogators with interrogatimeasures in order to obtain a
confession admissible as criminal legal evidenisenot accomplished and the
interrogation measures are employed in vain.



Publicizing the Compilation of Guidelines to Shalbaterrogators

17a. The Investigatory Commission decided thattiapter of the report comprising
the compilation of guidelines for the interrogatofghe Shabak will remain classified
and not made public. According to Section 26(bthefInvestigatory Commission
Law, "the government is entitled, by order and bynpssion of the Knesset
committee ...to permit an examination of the repdthe Investigatory
Commission...if it wasn't published or if it washbished."

b. The "Compilation of Interrogation Guidelines'a normative guideline which is
directed to the interrogator but they affect thblmuentirely. The public may one
day be the object of this instruction manual. ddition, the public is composed of
lawyers and others who have an interest that Shalberkogators will act in
accordance with the law.

c. As is detailed in this Petition, the compilatiof guidelines for the interrogator is a
genuine deviation from the legal norms in effecthie State of Israel. We are not
talking about the implementation of existing guides, but rather the creating of a
new normative framework. Therefore, the compilatd guidelines to the
interrogator is not of the status of internal glirtks (and therefore does not have to
be published) but is a primary normative sourcatdeast exists at the level of
secondary legislation. As such, it cannot rem&ssgified since the rule is that in our
law there is not secret legislation.

d. The permit to use violence secretly in inteatians requires public review and
oversight more than what the Commission determiriegl/ond the sub-ministerial
committee of the Knesset.

The Recommendations to Improve the Conditionsénititerrogation Center Have
Not Been Implemented

18. The Investigatory Commission recommended: avipg the conditions of the
interrogation facilities; creating reasonable Vatitin in the cells and if possible
allowing the flow of daylight; limiting the use etectric lighting during night hours
to the level necessary to observe externally thigiaes inside the cell; and also
improving the sanitary conditions and facilitiebo the best of the Petitioner's
knowledge, these recommendations were not impleedeartd the conditions in the
interrogation facilities have not been improvedareling the Commission's
recommendations.

The Petitioner

19. a. The Petitioner is a non-profit organizatidrich was established to act to
prevent torture in Israel, to deter against theaigerture, to be an address for people
exposed to torture, and to conduct education detsvand information activities to
prevent torture.

b. The Petitioner acts essentially through volursteén the framework of its
activities, the members of the Petitioner intervigaysons who were under Shabak



interrogation and lawyers who represented thessopsr Accordingly, the Petitioner
has collected a large amount of material regar8ingbak interrogation methods and
their effect on interrogatees.

c. More than once, the Petitioner's volunteerschiram those who were interrogated
by the Shabak, claims regarding Shabak interrogatiethods reaching moderate
physical pressure and psychological pressureinfds the detainees complained of
interrogation measures reaching the level of exttgrsevere torture, which cannot be
defined as moderate employment of physical pressure

d. Inthe instances in which there were moderaasures, relatively, the persons
who were exposed to these methods wrote that tieeg extremely difficult. They
stated that these moderate methods created agedlirelplessness, deep frustration,
and rage toward the interrogators and the Israseqment and a mental trauma
which does not subside quickly.

e. The Petitioner's volunteers received the imppagbat the violent interrogation
methods on the moderate level were employed inyed&A interrogation in a
routine manner.

f. The Petitioner's volunteers received the impm@sthat in many cases where these
interrogation methods were employed, the persome nat brought to trial.

g. The Petitioner's standing in this Petition stdrom its status as a public Petitioner
appealing and pointing out to this Honorable Callegal behavior by an authority in
the government and requesting the Court to cothezdisgrace of first and foremost
illegality which harms many and violates the bawsiaciple of human dignity and
integrity of the person.

Origins of this Petition

20a. A similar petition to this Petition, in evidring connected to the
recommendations of the Landau Report was subntitéads Honorable Court in
1991 (HCJ 2581/91) by the Petitioner and anothesqethrough the undersigned
attorney. On August 12, 1993, Justices M. ElorLesin and D. Levine rejected this
petition.

b. It was held that the petition should be rej@ctet on its substance but because of
the absence of a concrete dispute which wouldfyuste intervention of this
Honorable Court.

A copy of the decision of the Court is attached.

c. On August 18, 1993, a petition for an additidresaring (HCJ 4486/93) for this
petition was submitted. It included the claim ttreg decision of this Honorable
Court in HCJ 2581/91, totally contradicted the calndtream of Court precedent.
This precedent maintains that the High Court wilervene even in circumstances
where there is no concrete dispute, where théidtetr points to an illegal activity of
an authorized body of the state that violates gdiqeimciples and law and cannot be
prevented except through a public petition to tihghHCourt of Justice.



d. The Court was requested to deliberate thisipetin an additional hearing,
together with another petition HCJ 4110/92 Yoasslv. Minister of Defense. This
matter regarded a judgment of this Honorable Catith rejected a petition that
guestioned the legality of the open-fire guidelitee$DF soldiers in Occupied
Territories.

e. This petition was also rejected because odlisence of a concrete dispute and the
Honorable Chief Justice of this Court was alsotjpeted to set an additional hearing
on this issue.

f. On December 2, 1993, Chief Justice Shamgaddddihat he would issue a
decision in 4478/93 after issuing a decision ingkended hearing regarding open-
fire regulations 4110/92.

g. On April 11, 1994, the Honorable Court decidettont of a panel of five justices
by majority vote to accept the request for an ed¢eirhearing. It also decided in the
same vote to annul the decision of the Court whigld that it is prohibited to
deliberate the legality of open-fire regulationsetfit a concrete dispute. The hearing
was then returned to the lower panel in order tibeiate on the substantive issue of
the legality of the open-fire regulations.

h. A copy from this decision is attached.

i. The Chief Justice's position in this decisiogaeling the legality of open-fire
regulations is clear. A hearing on the regulaticas not be conditioned on the
existence of a concrete dispute, and that it isiptesto deal with these regulations on
the normative level which observes and moves falwegardless of whatever occurs
in concrete circumstances. Accordingly, the Cacotepted the Petitioner's claim
(who was represented also by the undersignedjiibaheaning "dispute” should be
expanded "from its traditional meaning to a breadeaning of dealing with issues
guestioning the law and principles of the Rule afl."

. On April 12, 1994, the Chief Justice held in 83 that in light of the decision of
4410/92, there is no reason to duplicate the hganml rejected the request for an
extended hearing.

This decision is attached.

k. Itis clear that the Chief Justice's reasoriago why open-fire regulations are
justiciable, is applicable to the petition regagithe legality of the Shabak
interrogation guidelines and there was no plagejert this petition outright on the
"absence of a concrete dispute.”

I. The legal situation has changed. The basibefejection of HCJ 873/91 (open-
fire regulations) which is referred to in the demisin HCJ 2581/91 (legality of the
guidelines to Shabak interrogators) has chandggasic Law: Human Dignity and
Liberty was legislated after the submission ofgkétion HCJ 2581/91, and therefore
one cannot rule that the rejection of the firsitmet blocks the Petitioner from
submitting this petition.



This petition is broader than the petition in HGB82/91. After the legislation of
Basic Law: Human Dignity and Liberty, and relying i, this petition requests the
Court to prohibit the Shabak and its interrogafoyen detaining, searching,
interrogating, questioning, and holding in intembgn centers, detainees - without
explicit authorization in the law.

The Timing of the Petition and the Potential Degim

21.a. The Landau Report recommendations were stdahid the Government in

1987 and confirmed by it a short time after. Sitied time it can be assumed that the
interrogators of the service have put into effeetguidelines which are included in
the classified section of the report. The employnod these guidelines is daily and
the injury to the body and honor of interrogateastinues.

b. Since the report was submitted, the issue biedatlined from the public's
agenda. The criticism from all sectors of the puahd the academic world is almost
non-stop and they all emphasize the illegal aspddtse permit to employ physical
and psychological pressure as it violates the foreddal principles of a democratic
regime.

c. There may have been a place to submit thiigretvhen these recommendations
were affirmed. However the law states that a deldkie submission of a petition is
not a legal obstacle to challenge a continuougalleractice, continuing at the time
of submission of the petition, and set to contimuthe future if the Honorable Court
does not intervene.

d. By delaying the submission of the petition, Respondent's situation will not
change for the worse if the Petitioner's claimstare that the employment of the
measures included in the report is illegal. Ashstine Respondents have no right to
continue to employ these illicit measures withautable judicial interference.

Avigdor Feldman, Adv.
Attorney for the Petitioner



