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The matter of the petition at bar concerns thedlreastrictions placed on Palestinian residents of
Judea and Samaria (hereinafter: the Area) in ttieity of the Beit ‘Awwa intersection. The
restrictions prevent Palestinian pedestrian anétuédr traffic on the segment of road 3265 which



connects the Judea and Samaria Area borderlineilaéter: the Green Line) to the west and the
Palestinian village of Fuqeiqis to the east. Tradrorosses the Beit ‘Awwa intersection.

Factual background and chain of events in the peiibn

1. Petitioners 1- 3 are the head of the Deir Samiagé council, the head of the Dura local counail an
the executive director of the Beit ‘Awwa municiggl{hereinafter: the petitioners). Petitioner 4his
father of the Jadallah family, a Palestinian fartiiing some two kilometers east of the Beit ‘Awwa
intersection. Petitioner 5 is the Association farilRights in Israel. According to the petitioners
some 45,000 residents live in the Palestinian conitieg under their jurisdiction. Two major roads
serve the residents of these villages: road 38%eisnajor length road (north-south) in this aréa. |
links the Palestinian villages to the north of Bt ‘Awwa intersection with the villages to theut
thereof. The Beit ‘Awwa intersection is locatedhe middle of this road, near the town of Beit
‘Awwa. Road 3265 is the breadth road (east-westighvbrosses the Beit ‘Awwa intersection and
connects the area’s residents to the urban cemtelson and Dura which are located to the north-
east, Adh Dhahiriya to the south-east and Beit ‘Atarthe west. The Jadallah family, which
numbers a few dozen individuals, lives at the eastdge of the segment of road which is blocked to
Palestinian traffic. For the Jadallah family, tisishe only access route home. These two roadsderv
the population of the area for many years as najdrvital access routes connecting between the
smaller communities, most of which lack basic sssj and the urban centers which provide them
with various civil services such as health, edataéind religious services.

2. The Israeli community of Negohot is located som# filometers east of the Beit ‘Awwa
intersection, on the breadth road. The community @stablished in 1982 as an outpost and was
made civilian in 1998, following a government resgimn to build a community in a nearby location.
However, building plans which were submitted inamel$ to the aforesaid settlement location were
not approved by the government and the communityessablished without approved building
plans. About a kilometer west of Negohot therenifllagal outpost, “Mitzpeh Lachish” (or,

“Negohot West"), which was established in 2002.sTdutpost was established without approval and
lacks legal planning. Residents of the two comniesitNegohot and Mitzpeh Lachis together,
currently number some 150. As indicated by theelgaesponse, following security threats and
various incidents of road bombs, stone throwingotest attacks and attempted terrorist attacks
carried out in the Beit ‘Awwa area, the militaryopibited Palestinian movement at the Beit ‘Awwa
intersection. On the breadth road, Palestinian meve: was prohibited on the segment between the
Green Line and the village of Fugeigis via theatiation of gates on either side of the Beit ‘Awwa
intersection and an additional gate east of theoNegcommunity, between it and Fugeigis.
Palestinian movement was also prohibited on thadiheroad in the Beit ‘Awwa intersection both to
the north and south, with a military observatiostdueing erected in the northern part of the bldcke
area.

3. Inthe petition, submitted on May 11, 2006, thetjmeters made arguments against both restrictions —
the one preventing passage of Palestinians orafabby car on the length road from the north and
the south, and the restriction preventing Palestinnovement on the breadth road from the east and
west on the segment between the Green Line andligge of Fugeigis. On August 6, 2006, we held
the first hearing in the petition, following whithe respondents were requested to submit a
supplementary response. Following submission ofeékponse, we held a further hearing in the
petition, on February 18, 2007. In their writtespense and in their oral arguments, the respondents
noted that the travel restrictions on the lengddrbad been cancelled and that there was curmmtly
restriction on movement of Palestinians in the Beitwa intersection to the south and north. On the
other hand, the petitioners argued that certainicens on Palestinian movement on the length
road, from the north and south, still existed. W fdays later, on February 21, 2007, we ordered the
issuance of anrder nisiin the petition instructing the respondents toegp@and show cause why the



military forces should not be prohibited from pretieg Palestinian movement on the breadth road at
the Beit ‘Awwa intersection. On April 22, 2007, affidavit of response was submitted on behalf of
the respondents, in which it was argueter alia, that the prohibition on Palestinian movement on
the length road had been cancelled. As per thdaafti of response, there is currently no general
restriction on the movement of Palestinians orléhgth road. It was also noted that subsequent to
the date of the hearing, three inspections ofritersection were held. These revealed that the
security forces manning the location allow Palégtiimnovement through the intersection from the
north and the south at all hours. In any casea#t @larified that the clear instruction conveyedhsy
commander of the IDF forces in this area was naffassage of Palestinians through the Beit
‘Awwa intersection both on foot and by car. In tireef submitted by the petitioners it was argued
that the travel restrictions on the length roadaiemd intact even after the respondents’ declaratio
before the court regarding their cancellation. Hesveit was made clear that there are currently no
more travel restrictions on the length road. Tremefthis remedy sought in the petition has been
made redundant and there is no longer a needi@arélie legality of this travel restriction.

As for the restrictions on movement on the breadéu, the respondents’ affidavit of response notes
that it had been decided to allow the Jadallahlfataitravel on this road without restriction arnet
residents of Fugeigis to travel on the road thireeg a day, at times to be determined by the
commander of the IDF forces in this area, subjethé¢ former contacting the Coordination Office for
the purpose of obtaining the appropriate permits.

4. After the submission of the affidavit of responsebehalf of the respondents we held a hearingdn th
petition, on July 23, 2007. Upon hearing partiegguments, we suggested council for the state bring
the state’s position on this issue to the defenséstar for determination. On January 15, 2008, the
respondents notified that the defense ministerdxachined the issue and saw fit to leave the closure
of the breadth road to Palestinian movement intadiject to the arrangement being expanded such
that the residents of Fuqgeigis would be permittettavel on the road, following issuance of
appropriate permits, six, rather than three timdaya as determined previously. It was also condeye
that “the status of the Negohot community as &gl outpost was presented to the defense minister
prior to him making the decision”, yet it was foulicit since the communities were not considered
high priority for evacuation, this fact was insaféint to alter the respondents’ position. In vidw o
these developments, we shall address only theatémtis on Palestinian movement on the breadth
road, in accordance to the current arrangementi dateuary 15, 2008, formulated by the respondents
and detailed above.

The petitioner’'s arguments

5. The petitioner's arguments are divided into a nundféevels. On the level of power, the petitioners
argue that the decision of the military commandémntpose travel restrictions was flawed as these
were not anchored in an order and that they werkagct, imposed without legal power or basis.

On the level of discretion in exercising the powtbe petitioners argue that the rules of intermegtio
humanitarian law impose a duty on the military caamiher to perform a balance between the benefit
of the local population and the legitimate secunitgrests of the occupying power. They argue that
these interests do not include protection of settiets which are, it is argued, prohibited under
international law; all the more so in our case, l@hte communities at issue are unapproved outposts
which were established in contravention of Isrdelinestic law also.

In this context, the petitioners further argue théact, it was not security considerations which
formed the basis of the decision to close the todehlestinian movement, but rather extraneous
considerations of expanding the Jewish commurgtigstheir taking over Palestinian lands adjacent
to the breadth road. According to the petitiontirs, list of security incidents which posed danger t



passengers on the road which is the subject nadtthe petition in recent years, as provided by the
respondents, indicates that in the area of the wdach is the subject matter of the petition only a
few, isolated security incidents occurred, long,aga that in these circumstances, the road which i
the subject matter of this petition poses no speisiacompared to other roads in Judea and Samaria
They argue that this state of affairs indicates tie decision to close the road to Palestinian
movement was based on extraneous motives, to greedestinian farmers from working their lands
adjacent to the road in a manner allowing the Issaétlers to take over these lands and work them.

It was further argued, on the level of the exeroifspower, that the closure of a public road in the
Judea and Samaria Area to Palestinian traffic wdelicating it to movement by the Jewish residents
of the Israeli communities, expropriates publicgaxy from the Palestinian residents of the Ared an
constitutes wrongful discrimination on the basisafionality. This, as the travel restriction oe th
road applies to all Palestinians, regardless ofthdrahey pose an individual security risk, wherigas
does not apply to Israelis who may pose a riskéoRalestinian population.

Finally, the petitioners argue that the measurdasfing the road to Palestinian movement also does
not meet the subtests of proportionality and fag thason too, its revocation must be ordered. They
argue that in the two Jewish communities togetihere are no more than 150 residents, whereas the
road closure violates the basic human rights oPlestinian residents of the area who number tens
of thousands, and that for thousands among thenvjdiation is extremely severe. The petitioners
argue in this contexinter alia, that according to the security opinion of Brigadeneral (reserves)
llan Paz, which was annexed to their petition,ttheel restrictions on the road may actually inseea
the security risk to those travelling on it, whilere effective alternatives which cause less harm t
the local population exist. Among these alternatjhe petitioners note the possibility of placing
manned posts on the sides of the road, using atsamposts and patrols, bullet proofing the cdrs o
the Israeli residents or providing them with mifit&scorts etc. The petitioners stress that for the
residents of Fugeigis, Khirbet Salama and Khurdaghwvlack basic services such as health, education
and religious services as well as water infrastmgcand which are entirely dependent on the large
urban communities of the area, the closure ofdlad constitutes severe and disproportionate harm.
This, particularly in view of the fact that watdmigping costs have doubled and public transponatio
to the villages has stopped.

The respondents’ arguments

7.

In regards to petitioners’ arguments that the irtjprsof the travel restrictions was madkra vires

as it was not properly anchored in an order, tespardents argue that Section 88 of the Order
regarding Defense Regulations (Judea and Samilida)378) 5730-1970 (hereinafter: the Order
regarding Defense Regulations) allows the impasitibtravel restrictions without a written ordert bu
rather by “other” publication. In our case, theyintain that the placing of the roadblocks on the
ground and their enforcement by the military forseffices. In any event, the respondents notified
that on February 13, 2007, the military commandgrex an order anchoring the travel restrictions
on the road which is the subject matter of thetipeti such that this argument is no longer relevant

In regards to the level of discretion, the respatslargue that the decision on the travel resbriti

on the breadth road was made based on clearlyise@lated considerations and on the security
discretion of the military commander. They arguat this is a relatively isolated area without
significant military presence and that dozens ofisgy incidents occurred there in the past. Tlilus,
respondents noted that on December 14, 2000, sleotsfired at an Israeli vehicle at the Beit ‘Awwa
intersection resulting in the killing of the velétd driver; on February 4, 2002 a wire explosive
device was operated against an Israeli vehicle ngoon the road as a result of which two civilians
were injured and on September 28, 2005, an ex@ahivice was operated but fortunately there were
no casualties. Additionally, the respondents’ argats listed that on September 26, 2003, the



Negohot community was breached and during the émtitivo of the community’s residents were
killed and two others injured. As a result of theeeurity risks, it was argued, security officials
decided on a separation between Palestinian aaeliisnovement on the breadth road such that
Palestinian movement was prohibited on the breaudtt between the Negohot community (and the
adjacent Palestinian village of Fugeiqis) and Israbile Palestinian traffic is directed to altetive
roads. They argue that this travel restriction myaiarms residents of Fugeiqgis wishing to travestve
toward Beit ‘Awwa and the Jadallah family, and ttierefore, it was decided to allow the residents
of Fugeigis to use the breadth road six times a slalyject to the issuance of permits, as detailed
above, whereas the Jadallah family are permittetséathe road at all times.

9. In regards to the petitioners’ claim that closihg toad to Palestinian movement and allowing
movement to Israelis only constitutes wrongful disination on the basis of nationality and
ethnicity, the respondents argue that the distndietween the population groups relevant to
movement on the road stems from security reasamealn this issue, the state argues that it is not
wrongful discrimination, but rather a legitimatstifiction based on a relevant difference between th
two population groups. This difference arises fithem existence of a security threat against the
Israelis who use the road as a result of attempRaestinian terrorists to carry out attacks agfain
them. In support of this argument, the petitiomate that there are roads in the Judea and Samaria
Area which were closed to Israeli movement wheRzdsstinian movement on them was permitted.

In regards to petitioners’ argument that the deaisin the closure of the road to Palestinian taffi
does not meet the subtests of proportionality owinigs harm to fundamental rights of the local
population, the respondents claim that there deeraltive roads which the Palestinian residents may
use. These do extend the trip by about twenty rasjliut the harm caused as a result of this delay i
not great. It was also argued that the residenfaigéigis and the Jadallah family, who suffer great
harm, are entitled to permits to use the road Jéukallah family may freely travel on it, while the
movement of residents of Fuqeigis is permittedjestitio the issuance of appropriate permits, six
times a day. Additionally, the respondents not¢ Badestinian movement on the road is made
possible for humanitarian reasons subject to meordination and that movement of farmers wishing
to reach their plots is also made possible. Thesréspondents claim, in the case at hand, thadmla
that has been struck is appropriate, reasonablerapdrtional.

Review
The normative foundation

10. The premise is that Israel holds the Judea and i&a#i@a under belligerent occupation (see for
exampleHCJ 2056/048eit Sourik Village Council v. The Government of Isael, IsrSC 58(5), 807
(hereinafter: the Beit Sourik casé)CJ 393/82Jam'iat Iscan Al-Ma’almoun v. Commander of the
IDF Forces in the Area of Judea and Samaria Judgment (hereinafter: the Iscan case)). TheaAr
in which the area which is the subject matter &f getition is included, is under a military
administration headed by a military commander. ptwers of the military commander imbibe from
the principles of international public law whichpdypto belligerent occupation.

These principles are mostly anchored in the Hagrrevéntion (IV) Respecting the Laws and
Customs of War on Land (1907) (hereinafter: theud¢a@onvention) and its Regulations, the
provisions of which have the status of internatianetomary law; the Geneva Convention (1V)
Relative to the Protection of Civilian Persons im& of War 1949, the customary provisions of
which form part of the laws of the State of Israedl this court has, in the past, addressed the
interpretation of various of its provisions injitglgments iHCJ 7015/02Ajuri v. IDF Commander
in the West Bank IsrSC 56(6) 352 (2002, hereinafter: the ‘Ajursey p. 364HCJ 7957/04
Mara'abe v. The Prime Minister of Israel, IsrSC 60(2) (2005, hereinafter: the Mara’'abe ;ase




492); and in the Protocol Additional to the Gen@amventions of 12 August 1949, and relating to
the Protection of Victims of International Armedr@licts (Protocol 1), 1977 (hereinafter: the First
Protocol) to which Israel is not a party, yet thistomary provisions of which also form part of the
law of Israel (se¢lCJ 769/02The Public Committee against Torture in Israel v. The

Government of Israel (not yet published, December 14, 2006, hereinatiertargeted killings case),
820;CrimA 6659/06,Jyad v. State of Israe] (not yet published, June 11, 2008, hereinafter: t
Incarceration of Unlawful Combatants case), §9; RGI/09Physicians for Human Rights v.

Prime Minister of Israel (not yet published, January 19, 2009, §15). Itdiesady been found in our
rulings that it is possible, at times, to suppletitea humanitarian provisions from within
international human rights law (see for example,tdrgeted killings case, §18; the Incarceration of
Unlawful Combatants Law case, §3CJ 1890/08ethlehem Municipality v. State of Israe] 59(4)
736 (2005, hereinafter: the Bethlehem case), pf-785;HCJ 3239/0Marab v. IDF Commander

in the West Bank 57(2) 349 (2003, hereinafter: the Marab case3pp-371).

11. Alongside the principles of international publigvlahe fundamental principles of Israeli public law

also apply to the actions of the military comman@ee the Iscan case, p. 810; the ‘Ajuri case, p.
365, the Mara’abe case, p. 492, the targeted gdlcase, 818). According to the principles of lérae
public law, the military commander must doter alia, fairly, reasonably and proportionately, with a
proper balance between individual liberty and thblip interest, all whilst taking security needtin
account HCJ 4764/0£Lhysicians for Human Rights v. IDF Commander in Gaa, IsrSC 55(5) 385
(2004, hereinafter: the Rafah case, p. 393).

The power to impose travel restrictions

12.

13.

As stipulated in Regulation 43 of the Hague Regpiat the military commander is empowered to
take various measures in order to protect the eatscf the area under belligerent occupation and
ensure public order and safety. In accordancettheBection 88 of the Order regarding Defense
Regulations stipulates:

(A) A military commander, or a person acting ungeneral or specific permission by the
military commander, may, by way of order or by vedyssuing orders in a different
manner:

(1) Prohibit, limit, or regulate the use of certaiads; or determine routes on which
vehicles, livestock or people shall travel; whettpenerally or specifically.

This power has previously been used by the milicammander on various occasions. Thus, for
example, certain villages were encircled (HCJ 283 Alawuneh v. IDF Commander in Judea

and Samaria(unpublished, July 14, 2003); HCJ 2410lG8nia al ‘Arja v. IDF Commander in

Judea and Samaria(unpublished, July 8, 2003), and in other casesirfew was imposed on

various areas (HCJ 854/@3-Rahman v. IDF Commander (unpublished, July 9, 2003). In our case,
the respondents were indeed initially remiss inpudilishing the travel restrictions in an orderefse
HCJ 9593/0Murar v. IDF Commander in Judea and Samaria (not yet published, June 26 2006,
hereinafter: the Murar case). However, in viewhaf torrection of the defect and the publication of
the travel restrictions in an order dated Febrd&,2007, this flaw has been corrected.

As stated above, the petitioners’ arguments maidtress the manner in which the military
commander’s power to impose travel restrictionthéArea was exercised. Indeed, even when the
military commander acts within the scope of his pmyhe must exercise his powénser alia,
reasonably and proportionately and his discresosubject to judicial review by this court (see for
example: the Bethlehem case, p. 747). We turnetbie, to address the question of whether the
military commander did indeed lawfully exercise &aighority with respect to the imposition of the



travel restrictions which are the subject mattethdaf petition. In order to respond to this questiae
shall first address the purpose for which the anfitcommander’s power to impose travel restrictions
was exercised. We shall also examine the varionsiderations the military commander must weigh
when instructing the imposition of travel restiicts. At the second stage, and assuming that the
seizure order was issued for an appropriate purgoadeut of pertinent security considerations, we
shall examine the balance struck among the vadonsiderations and whether the decision of the
military commander satisfies the conditions forpadionality.

Pertinent considerations when exercising the paavenpose travel restrictions

14. As aforesaid, the laws of belligerent occupatiaogmize the military commander’s power and
obligation to maintain security in the Area, thuetpcting the security of his state and its citizen
However, they subject the exercise of this powemappropriate and proportionate balance between
the latter and the rights, needs, and interedtiseofocal population (HCJ 1748/0@ayor of Adh
Dhahiriya v. IDF Commander in the West Bank(not yet published, December 14, 2006,
hereinafter: the Adh Dhahiriya case); the Iscarcps794; HCJ 72/8Baloum v. HCJ 72/86 Zlum
v. The Military Commander of the Judea and SamariaArea, IsrSC 41(1), 528 (1987, hereinafter:
the Zlum case), p. 532; the Marab case, p. 36%refbre, when exercising the power to impose
travel restrictions in the Area, the military commdar must strike a balance between the principle of
security and maintaining public order on the onedhand the human rights of the local population
which are harmed by this decision on the other.

15. As for the security interest — the military commarid considerations include the need to protect the
State of Israel and its residents, the need teprohe military within the territory held under
belligerent occupation and the need to protectiiBan population in this territory (see the
Mara’'abe case, pp. 496-498, 506). It has alreadwn ffeund in our judgments that this protection
applies to anyone in the area under belligerenifpation — both Palestinian and Israeli (see for
example, the Zlum case, p. 532).

16. In our case, the petitioners argue that the fadtttiese are Israeli communities which were
established also in contravention of Israeli domédatv bears significance. They maintain that the
community of Negohot was indeed established in mlzowe to a government resolution, but without
approved building plans and whilst trespassingrorage lands; and that the community of Mitzpeh
Lachish (Negohot West) was established withoutgowernment approval or legal planning. It
should be stated at the outset that this argunwa¥ dothing to change our consistent finding that t
duty to protect the life of any person — where if@t risk — is not subject to the legality of his
dwelling in any specific place. In the Mara’abee&ase stressed in this context that:

The authority to construct a separation fencetferturpose of defending the lives and
safety of Israeli settlers is derived from the needreserve "public order and safety"
(Regulation 43 of The Hague Regulations). It itecafor, in light of the human dignity
of every human individual. It is intended to pmesethe life of every person created in
God's image.The life of a person who is in the Area illegallys not up for the

taking. Even if a person is located in the Aredlegally, he is not outlawed (the
Mara'abe case, p. 498, emphasis added — D.B.;lse¢l€J 4219/0%usin v. The
Commander of IDF Forces in the Gaza StriplsrSC 56(4) 608 (2002), (pp. 610-611).

17. As for the human rights of the local populatiorerthis no dispute that the military commander must
respect, protect and facilitate the realizatiothefspectrum of human rights vested in the local
residents, subject to imperative security necess(gee for example, Article 27 of the Fourth Ganev
Convention; Regulation 46 of the Hague Regulatises;also the principles guiding our judgments
according to the International Convention on Cavitl Political Rights, 1966; hereinafter: the



18.

19.

ICCPR)).

In our matter, as a result of the decision to ctbeeroad which is the subject matter of this pmtito
Palestinian movement, a number of the rights ofdbal population are harmed. Primarily, as a
result of the closure of the breadth road to Paliest movement, the right to freedom of movement is
harmed directly. Freedom of movement is recognésed highly important fundamental right both in
Israeli law and in international law. It has alrgdeten stated in our judgments that this rightns “

the first rank of human rights” and that it is “tve very highest level of the scale of rights iraéd”

(the Bethlehem case, p. 754). This right must bpaeted also in the Area, subject to the conditions
which are intrinsic to holding under the laws ofligerent occupation, which, of their essence,
sometimes justify restrictions on freedom of movatm@/e have made this finding in many cases
(see for example: the Murar case, §14; the Bethletese, p. 755; the Mara'abe case, p. 504; HCJ
10356/02Haas v. IDF Commander in the West BanklIsrSC 58(3) 443 (200), p. 461; HCJ 5488/04
Al-Ram Local Council v. Government of Israel(not yet published, December 13, 2006,
hereinafter: the Al-Ram case). In the case at hitwede is no dispute that the decision to close the
road which is the subject matter of this petitionrtovement by Palestinians compromises their
freedom of movement. The bulk of the dispute bebhwbe parties on this aspect is in regards to the
extent of the harmis-a-vissecurity necessities, as detailed below.

Alongside the right to freedom of movement, thetipeters argue that their right to equality is also
violated as the travel restriction is imposed olestmians only. The respondents, on their part, do
not deny their obligation to act equitably. Howewbey argue that the case at hand involves a
legitimate distinction which is based on clear sitgweasons. The respondents emphasize the
military commander’s duty to protect the lives bffmssengers on the road, Israeli and Palestiman,
accordance to the concrete risks in the area. Hasunes taken for the security of the population
must correspond to the threats from which theydasgned to protect. Therefore, there may be a
security justification for applying this measuresatcertain group and not another, with security
forming the basis for the distinction between thaugs. Thus, for instance, the affidavit of resgons
on behalf of the respondents notes that therethex mads in the Judea and Samaria Area regarding
which military commander orders were issued toeffiect of prohibiting movement thereon for
Israelis only. This, as regarding these roads|teorative security solution was found which meets
the concrete risks and security threats. Amongrstlitewas noted that the Adam-Qalandiya road
(road 45) was closed by order to Israeli movememifdecember 31, 2006, whilst Palestinian
movement is permitted. The “Beituniya bypass roadiich connected the residents of the Talmonim
block with Givat Zeev and Jerusalem, was also ddgdsraeli movement as of 2001.

We are in agreement that the right to freedom ofentent is vested both in the Palestinian and the
Israeli residents of the Judea and Samaria Ardgecto security restrictions. Unfortunately, the
security situation in this Area has led the miljtaommander to reach the conclusion, with respect t
some roads, that in order to protect human lieak restrictions must be put in place — both @n th
Palestinian and the Israeli residents — in accarelavith the conditions and the risks which apply in
every specific case. In the circumstances of thigembefore us, security considerations indeed
justify measures to protect the Israelis usingrtfezel. However, the question which must be decided
is whether there is justification to take such sineane measure as completely closing the breadth
road to a large population that depends on freeafomovement in the area in order to maintain the
basic necessities of life. We turn therefore, tarexe the legality of the balance the military
commander has struck between the conflicting rightsinterests in this case.

Appropriate purpose and extraneous considerations

20.

The petitioners argued before us that it was restturity considerations claimed by the resposdent
which lay at the basis of the latter’'s decisioimipose the travel restrictions which are the subjec



matter of the petition, but rather an extraneoussitteration — succumbing to the demands of the
residents of Negohot with the purpose of allowingm to take over lands and expand the
community. This far reaching claim had no basievitdence, and the petitioners did not present a
sufficient foundation to substantiate their clalmttthe respondents acted out of extraneous
considerations in issuing the order. The militawynenander denied the existence of ulterior motives
to the issuance of the order and insisted thaintpesition of travel restrictions is vital for seity
needs and for protecting the safety of Israeligeiag on the road. His statements are credibbain
view.

In their response to the petition, the respondeotsd the risks in the area which is the subjedtena
of the petition, detailed the security incidentdehhoccurred in that area, as detailed above, and
insisted that a specific security response is redun order to address these risks. Accordingly, t
argument was made that the purpose of imposintrdkel restrictions in this case was to protect the
lives and safety of the Israelis who live in Negioliod Mitzpeh Lachish with the breadth road being
the only route connecting between their homes arakli territory.

21. We have found no reason to doubt the respondesgesament regarding the existence of a security
risk to the lives of the Israelis using the roaldefe is no doubt that the community of Negohot has
been a target for terrorist attacks in the pastitisdhe military commander’s duty to protect the
security if its residents. In this context, we haeen fit to reject the claim that extraneous
consideration lay in the foundation of the decidimelose the road which is the subject mattehef t
petition to movement by Palestinians and have fabatithe purpose of the closure of the breadth
road to movement by Palestinians is a legitimatesy purpose — protecting the safety of the I6rae
passengers on the road and preventing harm to fAlespurpose is an appropriate purpose which
conforms with the duty to maintain public order aadety, as anchored in Regulation 43 of the
Hague Regulations (compaieCJ 7052/0Adalah v. Minister of Interior (not yet published, May
14, 2006); the Incarceration of Unlawful Combatamatse, §830)). In these circumstances, it remains
for us to examine whether the decision to closébtkadth road to Palestinian movement satisfies the
subtests of proportionality and we now turn to thisk.

The subtests of proportionality

22. As stated above, the laws of belligerent occupataognize the military commander’s power and
obligation to take various measures in order tantafi security in the territory held under belliger
occupation as well as protect the security of hia etate and its citizens. However, they subjeet th
exercise of this power to an appropriate and ptapate balance between the latter and the rights,
needs, and interests of the local population (thié Bourik case, pp. 832-833). Therefore, when
exercising the power to impose travel restrictionthe Area, the military commander must strike a
balance between the principle of security and raaiirig public order on the one hand and the
human rights of the local population which are hedrby this decision on the other. A central
criterion of this balance is proportionality witls three subtests. First, there must be a rational
connection between the measure chosen and thegeufgmowhich it is intended; second, the measure
chosen must be the least injurious to the righatdne being curtailed; third, the measure chosen
must strike a proper balance between the purpaderilying it and the injured rights (see for
example, the Beit Sourik case, p. 841). Strikirglthlance of proportionality is at the military
commander’s discretion which is subject to ourgiadireview. However, the court does not replace
the military commander’s discretion with its owmit bather examines the lawfulness of the
implementation of the military commander’s disavati

23. In regards to the first subtest of proportionalitye rational connection test, we accept the
respondents’ position that closing the road to fislan movement is a measure which is related to
protecting against the relevant security risk —rtble to the lives of Israelis travelling on theatb
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The respondents detailed, as aforesaid, a numisexcafity incidents that had taken place in tha are
which is the subject matter of the petition, inchgdstone and Molotov cocktail throwing at Israeli
vehicles travelling on the road, as well as inctderf explosive devices being placed. These segcurit
risks are directed by Palestinian elements ag#iedssraeli residents who use the road. According t
the respondents, closing the road to Palestiniarement and dedicating it to Israeli movement
allows the security forces to protect the passengerthe road from the aforementioned risks. The
petitioners disagree, and in the security opinitictv was annexed to their petition, it was claimed
that creating roads exclusive to Israeli movemetrtdases the overall risk rather than decreases it.
However, the question of the proportionality of thesen security measure cannot be decided by
presenting an alternative security position or@iggy approach which differs from that of the
military commander, who has the power and duty wétards to the security of the residents of the
Area. The military commander is the professionalybaith expertise in the area of security and
those wishing to refute the security position @& thilitary commander bear a great burden (see for
example HCJ 2577/0Baha al-Khawaja v. Prime Minister of Israel (not yet published, July 19,
2007), 832, the Beit Sourik case, p. 858). In iheumstances of the matter, we accept the
respondents’ position that the security measursamby the military commander — closing the
breadth road to Palestinian movement — is a sgauetisure which fits the purpose of protecting the
residents of Negohot who use the breadth roadttardfore, it is found that there is a rational
connection between the measure of closing the tm&dlestinian movement and the purpose of
protecting the Israeli passengers on the road thentoncrete threats that exist in our case.

However, the existence of a rational connectiowbeh the measure and the goal is insufficient. The
second subtest of proportionality requires theaadpnts to choose, among the selection of measures
at their disposal, the one which is least injuritmthe human rights of the local residents, ifshene

can achieve the proper purpose. According to thiqgreers, the measure of closing the road to all
Palestinian movement is drastic and extremely iiojisrto the rights of the local residents, whereas,
other measures which are less injurious and caragtee the safety of passengers on the road are
available. In the security opinion annexed to tipeiition, Brigadier General llan Paz, formerly the
head of the Civil Administration in the Judea arainaria Area and commander of the Binyamin and
Menasheh Brigades, details other security measuried can guarantee the safety of the passengers
on the road. Thus, for example, it is noted thatmeal posts can be placed on the sides of the road,
observations and patrols can be used, the velitlbe passengers from the Israeli communities
could be bullet proofed or they could be escorteddrurity forces while travelling on the road.
Another option is to place roadblocks at the emteario the road and individually examine the
vehicles using it. Considering the overall condii@nd circumstances on the breadth road, Brigadier
General llan Paz recommends constructing an opaedtsystem which incorporates a number of
modes of operation: a bullet proof post at the Beitwa intersection; proactive, mobile action along
the route during the day and night; the erectioarobbservation post in the western part of Negohot
from which a large part of the route is visible dinel controlled; when there is a specific security
alert, enhanced security measures may be addddasuravelling in bullet proof vehicles, military
escort and placing a roadblock at the eastern eoint into the road.

The respondents themselves note that the militamyneander routinely uses a variety of security
measures in order to protect the passengers on roatgs in the Area. Despite this, in their view,
since Negohot is a secluded community with thediteeoad serving as the only access route from it
to Israel and in view of the security threats te tbsidents of Negohot travelling on the bread#iuyo
the most appropriate measure for protecting thectoing it off to Palestinian movement. As for the
possibility that individual screening be held a tntry points to the road, the respondents claah t
this alternative is less effective in terms of sgguhan a complete shut off of the road to Pahéest
movement and that in any event, selecting thisrateze would not mitigate the injury to the local
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population, as placing roadblocks at the entry fsdim the road would delay travel on it to an ekten
similar to the delay caused by using alternativadso

Having examined parties’ arguments regarding thigeat, we were not convinced that the
respondents had examined all the reasonable dliermaeasures for protecting the residents of
Negohot and persons travelling on the breadth rolae.respondents’ response notes that security
forces provide various solutions to the securitgdlis which exist on various travel routes in the
Area, including “patrols, electronic devices, olvsdion posts and other protection measures” (840 of
the Affidavit of Response of the state dated Ap2i) 2007). Despite this, the affidavit includes no
specific reference to these alternatives relativi¢ir application to the breadth road other than
general statement that:

In the rare cases in which the military commandmidks to close one route or another to
Israeli movement or Palestinian movement, sucloadsi taken only after it has been
clarified that the same is imperative for secur@gsons and only on condition that the
harm caused to Israelis or Palestinians as a refitllis restriction is proportional.” (839

of the Supplementary Response on behalf of theddelgmts of February 4, 2007).

There is no explanation in the respondents’ argasnesto why the possible security measures —
which they themselves detail in their response naatqrovide a solution to the existing risks.
Additionally, even if we were to accept the posittbat the existing threats justify the measure of
separation and prevention of friction between #radli population and the Palestinian population,
they do not necessarily justify taking the sweepiraasure of closing a road to Palestinian movement
almost completely, save for specific permits, aadtting movement to Israelis. In view of the fact
that the gravest harm to the Palestinian residertsesult of the cancellation of public transption
on the road, including taxis, buses, water tankenspus service vehicles and trucks transporting
vital goods to the villages, rather than as a tesfuthe extended journey time (as detailed below),
indeed, less injurious alternatives may be fourd.example, as the respondents do in other areas,
screening measures on the road itself could beased, particularly considering that security
screening posts are already in place both in thie'8swa intersection and near Negohot. Other
alternatives have been cited, as stated, in tip@nelents’ response without providing a satisfactory
explanation in regards to their security benefit.tiis, when the list of security incidents which
occurred on the breadth road reveals that mostptaale after the measure of closing the road to
Palestinian movement was implemented.

Moreover, the respondents’ arguments do not poiatgubstantive distinction between the breadth
road and other roads in Judea and Samaria whicljustfy taking such a drastic measure as closing
the road to Palestinian movement for an extendeédgef time. On this aspect, it shall be noted tha
despite the fact that in the respondents’ supplésmgnesponse it was stressed that this is a measur
which the military commander was forced to takettast present time and considering current needs”
(section 29 of the respondents’ supplementary respof February 4, 2007), it is a measure that has
been in place for many years, with the respondattpointing to a time or change of circumstances
that may lead to its revocation. Additionally, thés no reference to a reevaluation of the justiftn

for this measure in the respondents’ responséeset circumstances, we have found that the decision
to close the breadth road to Palestinian movemees dot satisfy the second subtest of
proportionality, as we have not been convinced dlizr possible alternatives for protecting
passengers on the road which are less injuriotiettocal residents had been considered.

In view of our finding regarding the second suhtest could leave the question of whether the
respondents’ decision satisfies the third subtegtaportionality, proportionality in the “narrow
sense”, for further review. However, we have séeto hote that in view of the totality of
information and considerations we detailed abdwe réspondents’ decision to order the closure of
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the breadth road to Palestinian movement doesatisfysthe third subtest of proportionality either.
This test examines the question whether the sgwarthe injury to the local residents as a restilt
the closure of the road is appropriately proposterto the security benefit which results (seeBibi¢
Sourik case, p. 850).

As for the security benefit, the respondents clidiat since this is the only road connecting thadkr
residents who live in Negohot and Mitzpeh Lachisthie territory of the State of Israel and in view
of the number of threats and security incidenthat area, indeed the security benefit which result
from its closure to Palestinian movement is quigaificant. They maintain that the significant
security benefit gained by closing the road to ftal&an movement is balanced against a very minor
injury to the local population, as there are akigite roads which the Palestinian residents can use
and which do not significantly extend their tratigle. As for the distress of the Jadallah familg an
the residents of Fugeiqis, who are severely hafmyate closure of the road even according to the
respondents, the respondents offer a solutioneisiiape of permits to travel on the road — for the
Jadallah family at all times and for Fugeiqis resits six times a day at set times. According to the
respondents, this solution negates the harm td tes@lents and brings it to the minimum
necessitated by security considerations.

It is difficult to accept the description which neaklight of the injury caused to the local resident
The petition indicates that substantive harm iseduo the local population as a result of thewkos
of the road which is the subject matter of thetjpetito Palestinian movement. The major harm, it
appears, is not reduced to extending the timdéstshe residents to travel westward, but rather th
collateral injuries which interfere with their dalives to a significant and severely harmful exten
Thus for example, the petitioners note that theiolpof the breadth road to Palestinian movement
severely harms the fabric of life of the residenftthe villages of Fugeigis, Khirbet Salama and Wad
‘Abid Khursa — population over 4,000. These villagehich are located along and near the breadth
road, lack basic infrastructure and their resideefzend on the large urban communities nearby.
Most of the residents of these villages do not oawrs and require public transportation in order to
leave their villages to get to the nearby towns;dbhsence of water infrastructure in the villages
requires water be transported in water tankeregadsidents’ homes; according to data provided by
the respondents themselves (regarding Fuqeiqi9,dhbre is no high school in Fuqgeigis, such that
high school students must travel every mornindnéirtschools which are located in other towns.

The entire routine of thousands of residents has based, therefore, on the breadth road being a
traffic artery on which public buses, taxis, watetkers and commercial trucks with various goods
travelled every day. The closure of the road t@$talian movement has led to the cancellation®f th
public transportation which served the residenthefvillages — both westbound and eastbound. The
closure of the road has also led to an increas&itar shipping prices and the seclusion of the
residents as friends and relatives who do not cava can no longer reach those who live in the
villages and houses along the road. Thus, it igetgthese villages have been transformed from
lively communities located on a major traffic aytéo isolated and forgotten locales.

An even greater injury is suffered by the Jaddiahily — some thirty individuals — who live halfway
on the segment of road which is closed off to Rialie® movement. The closure of the road cut off
the Jadallah family from nearby villages and laimens, effectively eliminating the only traffic

artery leading to their homes. Even if the respatgielaim that the Jadallah family members are
allowed to use the road at any time and withouticti®n is true, still the injury they suffer bipe
closure of the road to other Palestinian vehiclpsblic transportation, water tankers, friends and
relatives, remains. Moreover, since, as claimed (archallenged by the respondents), the Jadallah
family does not own a car, indeed, they cannottffely leave the area of their home as Palestinian
taxis are no longer allowed to travel on the roadare relatives and friends permitted to use their
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cars to reach the homes of the Jadallah familgla them in their cars. In these circumstances, the
closure of the breadth road to Palestinian movelinghie segment between the Beit ‘Awwa
intersection and their dwelling place has led witfolation of the Jadallah family and caused sever
harm to their daily lives and their lives in gerera

In the context of the aforementioned informatiome onust examine the hawis-a-visthe benefit.

We have not been convinced that the special reabah requires an almost complete closure of the
breadth road exists in our case. The closure ofdaé was designed to provide protection for some
150 Israeli residents who live in the area andthsegoad, yet it injures the fabric of life of theaunds
of protected residents. On this aspect, a distinatiust be made between making travel more
difficult and extending the road, which, in difficgecurity conditions, is sometimes unavoidabte] a
a complete stoppage of vehicular traffic in an bitead area, including public transportation, which
disrupts the daily lives of some communities amlars the transportation of basic life necessities
them. Indeed, the closure of the breadth road lesEaian movement such that there is no access
from the Beit ‘Awwa intersection to Fugeiqgis hasedtly impacted the residents of the villages & th
area — their routine has been disrupted, simpleyalasy tasks have become complicated missions.
Thus, as stated, thousands of residents of treget close to the road which is the subject matter
the petition have been cut off from public transation services; water shipping costs to their bsus
have increased; every foray out of their homesdeasme so difficult such that a reasonable daily
life is not possible. This state of affairs sevgigjures the local population, particularly resitkeof
the village of Fugeigis which is close to Negohad ¢he Jadallah family for whom, the respondents
themselves admit, this road is the only acces®roamnecting their homes to the services vital for
their lives.

The respondents’ proposition to create a permitredn the area whereby the Jadallah family would
be permitted to use the road and Fugeiqis resideoidy — would be allowed to travel on the road
six times daily does not negate these severe @gulti is subject to the restrictions which folleram

the very existence of a permit regime. The res&lenist file applications to receive a permit tod¢ta
on the road, where only a small number among ttel lesidents — the Jadallah family and residents
of Fuqgeigis — would be eligible to receive a periinong these, most do not own cars in any case
and make use of public transportation which wappstd with the closure of the road. Taxis, buses,
water and fuel tankers, relatives, family membeis faiends are not eligible for permits to use the
road. This severe restriction is not time limited.

It has thus been found that the closure of the todhlestinian vehicles in the manner described
above severely infringes upon the rights of thalleesidents in a disproportionate manner. Thigsta
of affairs contravenes the military commander’sydotsee to the welfare of the local population and
allow it to have a normal life. Even consideringsity needs, of which we are aware, it does not
satisfy the test of proportionality in the narro@nse. The security advantage gained by closing the
road to a lesser degree is not reasonably propatidao the harm to local residents. Further stilt]

no less important, as we noted above, we wereamticced that adequate consideration was given
to alternative security measures which would sigaiftly decrease these injuries even if this ingelv
a degree of damage to the security component.cordance with the consistent approach of this
court, even if security requirements necessitatesores which might injure the local population,
indeed, every effort should be made to make thisyrproportionate.

Therefore, we render tlogder nisiabsolute in the sense that we find that the dedeled by the
military commander pursuant to which the breadtddravas closed off to Palestinian movement in
the segment between Fugeiqgis and the Beit ‘Awwergatction is disproportionate in its current form.
However, we have seen fit to suspend our judgrmarthfee months in order to allow the military
commander to formulate a different security solutidhich would provide protection for the Israeli
residents who use the breadth road.



The respondents shall bear the petitioners’ codsis petition to the amount of 10,000 ILS.
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