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Petition for Order Nisi

The honorable court is requested to issuerder nisidirected at the respondent ordering him to appear
and show cause

1.

Why he will not determine that the permanent rasigigoermits held by residents of East Jerusalem
cannot be revoked due to prolonged residency alwotte acquisition of status in a different
country.

Why the Entry into Israel Regulations 5734-1974 nilt be amended to stipulated that a visa and
permit for permanent residency granted following éimnexation of a territory to the State of Israel
under Section 11(b) of the Law and Administratiawli@ance, 5708-1948 will not be revoked.

Introduction

1.

This petition concerns the demand to desist froempiblicy of revoking the residency permits of
residents of East Jerusalem under Sections 11¢c) ba of the Entry into Israel Regulations 5734-
1974 and pursuant to the Interior Ministry’s inteation of the rule laid out in thAwad case

(HCJ 282/88Awad v. Prime Minister and the Minister of the Interior, IsrSC 42(2) 424

(1988)). The petition focuses on East Jerusalenitaihlestinian residents, but it shall be noted a
the outset that all that is stated therein holds &nd is relevant also for the Syrian residenthef
Golan Heights. These are two areas which were aghiexIsrael and their residents were forced to
become permanent residents of Israel.

The‘Awad rule, according to its language and purpose, waijded to “reflect the reality of life”.
Since it was delivered in 1988 and up to the prieday not only has not reflected realty of lifet,bu
under the interpretation of the Ministry of thedribr, has turned into a brutal and destructive
bureaucratic-administrative tool for changing teality of life. Over the past twenty years, the
interpretation given by the Interior Ministry toetthwad rule has become an instrument for
revoking the status d@housandsand for “dwindling” the Palestinian populationést Jerusalem.
This policy is integral to the general policy ofuak of this population which is designed to push
Jerusalem’s Palestinian residents out of the cityattain a Jewish majority therein.

In the years that have passed sincéAlead judgment, it has become clear that those who thaid
price for the technical implementation of the ridee the people for whom East Jerusalem was a
home to which to return. The manner by which‘thead rule is implemented by the Interior
Ministry has placed East Jerusalem resident betaeenk and a hard place: their right to leave
their homes for a limited time for the purpose elf sealization, obtaining an education or a
livelihood and participation in the life of modesaciety was pitted against their right to a home
and a homeland. THAwad rule has become a legal cage that imprisons nasiaé East
Jerusalem, precludes them from being mobile lileryone else, and confines them to the narrow
and forsaken space where they were born. The pueishfor leaving the city for a limited time,
even for the purpose of obtaining an educationeangloyment (which are unavailable to the
residents in their hometown), as well as the adtipuisof status in other countries, means the loss
of one’s home and one’s possibility to return te lomeland. This policy has a particularly grave
effect on women residents of Jerusalem.

Indeed, since théwad rule was delivered and up to the present dayhiierable court has not
examined the gravepercussionsof the respondent’s interpretation of tAgvad rule. The



honorable court has not examined the abstract sisadfthe judgment in thHdwad case against
the backdrop of the practical world and the norrhgctvapply to East Jerusalem. It has not
adjusted it to the reality of life and has not gneted the grave ramifications stemming from the
manner in which the rule is interpreted by the oesient.

With respect to reality of life, it appears thae tlespondent interpreted tihevad rule very broadly
and used it to revoke the status of thousands sif Feaiusalem residents. These harsh ramifications
have yet to be reviewed. Thermative aspectselating to East Jerusalem and its residents have
not been reviewed in depth either. Thus far, tlwigions of international law — international
human rights law and international humanitarian, lagcording to which East Jerusalem residents
are not just “residents of Israel” but also “praéetpersons” who are entitled to continue living in
the territory have not been examined. The provssifrinternational human rights law whereby
every person is entitled to return to his or hanbtand have also not been reviewed. These
provisions of international law must be interpreitedonjunction with the changes that occurred in
domestic Israeli law over the past twenty year$ wéspect to East Jerusalem and which apply
following political treaties signed by Israel. Allese shed light on the special status of East
Jerusalem residents. Even if the status of Eagsdlem residents stems from the Entry into Israel
Law 5712-1952 (hereinafter: tt@ntry into Israel Law ), as held in théAwad case, indeed, their
status is unlike that of any other resident, celyaiot immigrants who came to Israel. Their splecia
circumstances as individuals whose parents (ortthayselves) lived in East Jerusalem prior to its
annexation by Israel affects the law that applethém.

The petitioners and communications with the responéint

6.

Petitioner 1 (hereinafter: theetitioner) was born in 1985 and is a resident of SilwanastE
Jerusalem. The petitioner’s parents received pegntaesidency permits following the annexation
of East Jerusalem and thus he received statushipduirth. The reality described in the petition is
the petitioner’s reality of life. The legal regirimeposed by the respondent is the regime governing
his life. The petitioner must conduct himself knogithat any choice which means remaining
outside his city for a protracted period of timeitder residential or familial reasons or for the
purpose of studying or working involves a punishtrethe loss of status and with it the loss of the
possibility to return to his family, home, city ahdmeland. This petition is not hypothetical. It is
the petition of a man who seeks to break the vadiitbe legal ghetto imposed upon him by the
respondent. This is the petition of a man who wssioehave a full life, like any other human being
in the early 21 century, without having the natural course of nodie cost an unbearable price.

Petitioner 2, HaMoked: Center for the Defence efltidividual, founded by Dr. Lotte Salzberger
(hereinafterHaMoked, or HaMoked: Center for the Defence of the Individua) is a registered
non-profit organization which takes action to praenbuman rights in the Gaza Strip and West
Bank, including East Jerusalem. HaMoked assists Jeagsalem residents battle a range of human
rights violations relating to their civil statuscaright to family life.

Petitioner 3, the Association for Civil Rights srael (hereinafte ACRI) is the largest and oldest
human rights organization in Israel. Its goal isiédend the entire array of human rights in Israel,
the Occupied Territories and anywhere human rigtgsviolated by Israeli authorities. Amongst
others, ACRI takes action to protect human rightaspects relating to citizenship and residency in
Israel.



9. HaMoked and ACRI often serve as petitioners “ina@s matters bearing general public
importance and relating to the rule of law in theddl sense of the term and to matters of a
constitutional nature”. (HCJ 651/0he Association for Civil Rights in Israel v. Chairman of
the Elections Committee for the Sixteenth KnessasrSC 57(2) 62, 69 (2003); HCJ 9733/03
HaMoked: Center for the Defence of the Individual v State of Israe). They often conduct joint
proceedings and are jointly heard in matters whichude questions of principle.

10. HaMoked and ACRI have asked to join proceedingaaisus curiae in two appeals before this
honorable court in matters of residency revocatidBast Jerusalem and they make their detailed
arguments in this petition: Adm.Pet 2392%&i8j v. Minister of the Interior and Adm.Pet.5037/08
Khalil v. Minister of the Interior . TheSiaj case, which began as a case of residency revogcatio
took the course of family unification on Decembdr 2008, and hence the arguments were not
reviewed. The&halil case was reviewed on February 1, 2010. The respoagreed to examine
the appellant’s request on humanitarian groundaigiaMoked’s and ACRI’'s arguments were
not reviewed. In the hearing, the honorable cdddnprable Justices Procaccia, Naor and
Rubinstein) thought that HaMoked and ACRI must niledr case with respect to the policy and
the regulations before the respondent and inasmasithey remain unsatisfied by his response, they
should bring the case before the court in a focpsgition on the issue.

11. Against this backdrop, HaMoked and ACRI contactedrespondent and the deputy attorney
general on March 3, 2010 and presented their argtesnie detail. The letter received no response.
On April 25, 2010 and on October 14, 2010, HaMo&rd ACRI sent reminders. These also
remained unanswered.

A copy of the letter dated March 3, 2010 is attalciied markedP/1.
A copy of the reminder dated, April 25, 2010 iseakted and markde/2.
A copy of the reminder dated, October 14, 2010teched and markeel/3.

Hence the petition.

The Arguments in Detail
Introduction

12. Two decades ago, the Supreme Court laid the foiomdadth respect to the status of East
Jerusalem residents. It was in tAevad case. TheAwad judgment was given in the context of a
unique and singular factual background, both wepect to the facts relating to the nature of the
petitioner’s emigration in that case and to hisvtes during the first intifada. The judgment set
out a number of rules relating to the legal natfreesidency status in East Jerusalem and the
criteria for revoking residency.

Twenty years on, the abstract analysis of #tvead judgment must be examined in the context of
the practical world and the reality of life. Funthmre, the findings made in thwad case must
be examined in the context of other norms in tigallevorld, particularly those applicable to East
Jerusalem.

With respect to the reality of life, it has becoapparent that the respondent has giverAtvad
rule the broadest interpretation and has turnadstrument for revoking the statustbbusands
and for “dwindling” the Palestinian population cé&t Jerusalem. This policy is integral to the
general policy of abuse of these residents. Wipeet to the law, this matter falls under the



provisions of international law — international hamrights law and international humanitarian law
— according to which East Jerusalem residentsarmarely “Israeli residents” (as set forth under
domestic Israeli law) but are also “protected pesdavho are entitled to continue living in the
territory. It is also a norm of international huméghts law that every person has a right to retarn
his or her country. These provisions should beméted in conjunction with the changes that
occurred in domestic Israeli law over the past tywgears with respect to East Jerusalem and
which apply following political treaties signed Isyael. All these shed light on the special stafus
East Jerusalem residents. Even if the status afJXeassalem residents is pursuant to the Entry into
Israel Law, as held in tH&wad case, indeed, their status is unlike that of ahgrmoresident,
certainly not immigrants who came to Israel. Ttspiecial circumstances as individuals whose
mothers and fathers lived in East Jerusalem pridistannexation by Israel, affects the law that
applies to them.

The honorable court, which referred to thevad rule over the years, has yet to address these
questions and left them for future review. In Beri case, in which the court repeated the rule, the
following remark was made before concluding:

This conclusion does not necessarily bring an enilg argument that a
distinction must be made between a person whovedgiermanent
residency status by virtue of being born in Isaela territory which
became a part of Israel) and was raised thereinaaperson who obtained
permanent residency status subsequent to immigratitsrael. The
transference of the center of one’s life can bauded from the entirety of
ties and connections, none of which constitutesxmaustive test on its
own. The distinction between a situation in whiatesident of Israel has
some ties to a different country and a situatiowliich these ties have
reached the level of severing the tie of residemitly Israel is not always
simple (see in a different context, CrimA 3025H@roush v. State of
Israel, IsrSc 54 (5) 111, 124). In the context of thesideration and
balance between the different particulars and tiesguestion of the basis
for the permanent residency permit may have welghany case, this
guestion need not be answered in our matter ahallltherefore leave it for
future review. (AdmA 5829/0Bari v. Ministry of the Interior (judgment
September 20, 2007)).

Against this backdrop we shall turn to the matteorider.

The judgment in the ‘Awad case

13.

The background for the petition and judgment in‘wad case is the decision of the Prime
Minister’s and Interior Minister's decision of Md@88 to deport the petitioner, Mubarak ‘Awad,
from Israel.

‘Awad was a resident of East Jerusalem. After tmipation of the West Bank and the annexation
of East Jerusalem, ‘Awad was enumerated in theusesusd received an Israeli identity card. In
1970 he travelled to the USA, where he studiedaamgired citizenship. ‘Awad returned to Israel
on a number of occasions over the course of thesy@dter acquiring American citizenship he
entered Israel on his American passport. In 198i&nahe contacted the Ministry of the Interior



requesting to change the identity card in his pssiea, he was informed that his residency had
expired. His residency permit was not extendedildy 1988, during the early days of the first
intifada, a deportation order was issued agaimst fihe reason for the deportation order was
detailed in the judgment, and it therefore meiiiag:

...during the time he spent in Israel, and partidulagcently, while,
according to the Minister of the Interior, illegappresent in Israel, the
petitioner has been openly and intensively engageadtivism against

Israeli control of the Judea, Samaria and GazasArda 1983, the
petitioner published a book in Arabic and Engliskiteed Non-Violent
Resistance: A Strategy for the Occupied Territofiedanuary 1985, the
petitioner established an institution, which hedsgan Jerusalem: The
Institution for the Study of Non Violence. There alifferent versions as to
the essence and worldview of the institution. Testjpner claims that he
opposes Israel’s control of the “held territoriésit calls for action against it
only by non-violent means. The petitioner notedhds of non-violent
struggle such as a boycott of products, refuseldik in Israeli workplaces,
refusal to pay taxes or fill out forms, yet, akkfle acts of resistance are to be
carried out, according to the petitioner’s worldvjen one condition: no act
of physical violence is to be committed. The petiér espouses the
sovereign existence of the State of Israel alorif thie sovereign existence
of a political entity for the Palestinians and thwe states, according to his
doctrine and opinions will live in peace and acaepe. The petitioner went
so far as saying, on Israeli television (in earpyrif that: One has to arrive
at full reconciliation, including negotiations withe refugees regarding
compensation for their abandoned property andrtoduer a new leaf in the
relationship between the Jewish people and thestizEkn people.

The petitioner believes he is one of the moderatesng Palestinian
leaders. According to his principles, “violent réans such as stone and
Molotov cocktail throwing, which presently occurthme ‘held territories’
should be rejected and more violent actions alhtibee so.” Conversely,
“Yossi” who works for the Israel Security Agencgsunter terrorism and
insurgency division in the areas of Jerusalem, datel Samaria and whose
affidavit was attached to the respondent’s respapges that “the alleged
moderate image the petitioner attempts to creatbifoself is no more than
a facade which does not correspond to his realtaambi” According to
“Yossi”, the petitioner’s political goal is “thelderation of the Areas from
Israeli rule and thereafter the establishmentlufr@ational Palestinian
Israeli state which is to have a Palestinian chardcAccording to

“Yossi”'s version, the petitioner preaches for tilisobedience and calls
and preaches fointer alia, a boycott of Israeli products and services,
refusal to pay taxes, organized abandonment ofplacks in Israel, non-
carrying of identity cards, boycott of collaborat@nd other such actions.
Initially, the petitioner’s actions did not reverhte among the Arab public.
Ever since the beginning of the uprising in theasran December 1987, his
ideas began to be expressed in public announceiisened by the uprising



14.

15.

16.

headquarters and as a result, in real actions takeesidents of the Area on
the ground. These actions arger alia, laborers from the Areas refraining
from going to work in Israel, non-payment of taxessignation of police
officers, attacks on collaborators, calls for thsignation of mayors and
more. “Yossi” notes that “the petitioner himselbkopart in the publication
of announcements which includedter alia, a call for violent and hostile
actions against the state on the part of residertse Area.” In “Yossi™'s
opinion, the petitioner’s actions these very daysstitute a substantive
breach of security and public order and his ideasgnals have an
immediate effect on events in the Areas. The peiii's continued presence
in Israel constitutes a substantive breach of #ycamd public order.” This
opinion by “Yossi” guided the respondent when oirttgthe petitioner’s
deportation from IsraelAwad, 427-428).

We recall once more: this was back in the daysefitst intifada, a time that predated the Oslo
Accords and predated the establishment of the fHases Authority. This was a time when Israel
had yet to recognize the right of the Palestinieogte in the West Bank and the Gaza Strip to
govern itself (as stated in Oslo Accords A andB& shall examine the Interior Minister’s decision
in the’Awad case against the background of this reality.

In its judgment the court addressed three questions

[F]irst, whether the Entry into Israel Law applieshe petitioner’s
permanent residency in Israel; second, whethektihister of the Interior is
empowered to deport the petitioner pursuant tdethtey into Israel Law, if
the same applies; third, whether the power to depas lawfully exercised
(ibid. 429).

As to the first question, the court responded thatannexation of East Jerusalem created
“synchronicity... between the state’s law, jurisdictiand administration and Jerusalem and those
who dwell therein”. Ipid. 429). In order to “validate this purpose” andatehor it “as much as
possible” in the language of the Laiki¢l. 430), the court accepted the state’s claim tlaat E
Jerusalem falls under the provisions of sectiof @fithe Entry into Israel Law that states:

The residency in Israel of a person who is notiaeri of Israel or a holder
of an oleh visa or an oleh certificate shall beabgsidency permit under
this Law.

In this context the court held:

Such anchoring raises no difficulty, since thedests of East Jerusalem
can be viewed as having been granted a permitiangnent residency.
True, ordinarily, the permit is granted in an affiadocument, but this is not
imperative. The permit may be granted without ditiel document and the
granting of the permit can be implied by the cirstmmces of the matter.
Indeed, pursuant to this recognition of East Jéensaesidents who were
enumerated in the census held in 1967 as persefidliaresiding therein



permanently, they were entered in the populatigistey and given identity
cards. (Ibid. 430)

17. The court dismissed the petitioner's argument tif@tstatus in Jerusalem was a “quasi
citizenship”, noting that:

As known, for reasons relating to the interestthefresidents of East
Jerusalem, they were not granted citizenship withmir consent and each
was given the possibility to apply and received$iraitizenship according

to his own wishes. Some applied and received lscidizlenship. The
petitioner, and many like him, did not. Since thefrained from obtaining
Israeli citizenship, it is difficult to accept th@laim regarding “quasi
citizenship” which bears only rights and no dutids. this context, counsel
for the petitioner claimed that applying the Eritrip Israel Law to the
permanent residency of the residents of East Jerada inconceivable as
this means that the Minister of the Interior cowlith a single breath,
deport all the residents of East Jerusalem by iagvoking their
permanent residency permit. This claim does nal.hbhe revocation

power held by the Minister does not turn permamesitiency into residency
by grace. Permanent residency is by law and ompearconsiderations may
give rise to the exercise of the powers of the Btati of the Interior. It is
superfluous to note that the exercise of this ppisein practice, subject to
judicial review. (lbid. 430-431).

18. After declaring the above, the court proceedecketerthine whether the Minister of the Interior was
authorized to deport ‘Awad from Israel. The couted that the Minister was authorized to deport
‘Awad because his permanent residency permit hpitezk

The Entry into Israel Law does not stipulate angrexs provision that a
permanent residency permit expires if the holdavés Israel and settles in
a country other than Israel. Provisions on thigeéswiay be found in the
Entry into Israel Regulations (hereinafter: thengnégulations), enacted
pursuant to the Entry into Israel Law. Regulatidic). of the entry
regulations stipulates that “the validity of therpanent residency permit
expires if the holder leaves Israel and settlesdéountry other than Israel.”
Regulation 11a stipulates:

‘...a person shall be considered as having settledciountry other than
Israel if one of the following applies:

(1) He remained outside Israel for a period okast seven years...;
(2) He received a permit for permanent residendiat country;
(3) He received the citizenship of that countrywa@y of naturalization.”

There is no doubt that the appellant comes undsetettms of regulation 11a
of the entry regulations as he meets each of tlee ttonditions stipulated



therein — conditions, any one of which would su#fto invalidate the
permanent residency permit...

The Entry into Israel Law expressly empowers thaidder of the Interior to
“prescribe, in a visa or permit of residence, ctiads upon the fulfillment
of which the validity of such visa or permit shadipend” (Sec. 6(2)). Such
“terminating” conditions may be of an individualtnee or a general nature.
Regulations 11(c) and 11a must be considered@mdating terminating
conditions of a general nature...

| am of the opinion that one can also reach a cwimh regarding the
expiration of the permanent residency permit withtbe regulations and
pursuant to an interpretation of the Entry inta¢drLaw. As stated, the
Entry into Israel Law empowers the Minister of theerior to grant a
residency permit. This permit may be for the penbtime enumerated
therein (up to five days, up to three months, ufhtee years) and it may be
for permanent residency.

Obviously, a permit for a set period of time expitef itself” once the
period ends and there is no need for an “exteraaldf revocation. Can a
permit for permanent residency expire “of itselfithout an act of
revocation by the Minister of the Interior? | bekethe answer to this is
affirmative. A permit for permanent residency, wigganted, is based on a
reality of permanent residency. Once this realdyanger exists, the permit
expires of itself. Indeed, a permit for permanesidency — as opposed to
the act of naturalization — is a hybrid. On onedhainhas a constituting
nature, creating the right to permanent resideothe other hand, it is of a
declarative nature, expressing the reality of peenaresidency. Once this
reality disappears, the permit no longer has angtto which to attach, and
is, therefore, revoked of itself, without any ndeda formal act of
revocation (compare HCJ 81/&dlan v. Minister of the Interior IsrSC 16
1969). Indeed “permanent residency”, in essenceréslity of life. The
permit, once given, serves to provide legal valitlit this reality. Yet, once
the reality is gone, the permit no longer has agmiicance and it is
therefore revoked of itselfli{id. 431-433).

19. How did ‘Awad’s residency permit expire? The caumswers:

[A] person who left the country for a long peridftime (in our case, since
1970), acquired permanent residency status infereift country... and
even acquired, in that country, of his own wiltizgénship whilst taking all
the necessary actions in the USA for the purposegfiring American
citizenship — is no longer a permanent residettiéncountry. This new
reality reveals that the petitioner uprooted hifelm the country and
rooted himself in the USA. His center of life is lomger the country but the
USA. It is superfluous to note that it is ofterfidifilt to point to a specific



point in time at which a person ceased from permtyeesiding in the
country and that there is certainly a span of timehich a person’s center
of life seemingly hovers between his previous plafceesidence and his
new place of residence. This is not the case at.Harhis behavior, the
petitioner demonstrated his wish to severe hisftigermanent residency
with the country and create a new and strong fiermanent residency
initially and citizenship ultimately — with the USATrue, it may be that the
motivation for this wish was obtaining certain adfggges in the USA. It
may be that in his heart of hearts he aspiredttorao the country. Yet, the
decisive test is reality of life as it transpiragractice. According to this
test, the petitioner transferred his center oftliféthe USA at some point,
and he is no longer to be considered as permansikjing in Israellbid.
433).

20. On the basis of these findings the court ruled ttaideportation power was lawfully exercised:

As we have seen, the foundation for the responsléigtretion is the
recognition that the petitioner’s actions disrupblic order and safety, as he
openly and intensively engages in activism agdsarael's control of Judea,
Samaria and the Gaza Strip.

We need not resolve the factual differences betwleparties regarding
this issue, as, even according to the appellamiis wersion, he acts against
Israel’s control of Judea, Samaria and the Gazp. Stte see no
unlawfulness in the position of the Minister of fihéerior according to

which a person who is not an Israeli citizen, lesgélly present therein and

is acting against state interests — should be tesgp@mom Israel. (Ibid. 434).

21. As we shall demonstrate, over the years, the relgarextracted an abstract, mathematic-like
formula from the Awad judgment. Rather than having case law developsivtiiking changing
times and the test of practicality into considenatit was reduced to a rigid calculation to be
followed no matter the circumstances. The judgmehich is merely an attempt to anchor law in
reality, was turned into an instrument for changieality of life in East Jerusalem.

The authorities’ alienation of East Jerusalem residnts

22. The law that the respondent deduced from the ‘Avas resulted in consequences that are too
harsh to bear. The implementation of the ‘Awad d¢aseed into yet another facet of a transparent
policy by Israeli governments through the yearsictviis primarily concerned with attaining a
Jewish majority in Jerusalem and pushing the Ralastresidents of the city out. In order to reach
this goal, Israel has, for years, implemented lagblolicy of denying citizenship rights to residents
of East Jerusalem (for example by imposing manyicéisns on the family unification process and
on child registration, and also — as in the isgldressed in this petition — revocation of the
residency status of the city's residents) and &palf deliberate discrimination in various areas.
Thus, residents of East Jerusalem are discrimiregathst in anything related to building and
planning policy, land expropriation policy, investnt in physical infrastructure and in government
and municipal services that are provided to theweéd, the policy which the respondent derives
from the'Awad rule does not exist in a vacuum. For this reabefgre turning to the consequences



23.

24.

25.

26.

27.

of the implementation of théwad rule, as the respondent interprets it, we recihestwe may
preface our presentation by illustrating the rgafitwhich these matters take place — a reality tha
has made life for East Jerusalem residents infole@nd has pushed them out of city.

According to the law in Israel, permanent residanéseligible to benefit from almost every right
that is granted to citizens. The official arrayrights granted to permanent residents is similar to
that of citizens, and differ only in a limited nuertof fields. Thus, for example, permanent
residents cannot elect or be elected to the KnéSsetions 5 and 6 of the Basic Law: The
Knesset). And they are not eligible to receivesaadli passport (Section 2 of the Passports law
5712-1952). However, this notwithstanding, theaidfi array of rights accorded to these residents
is similar to that of citizens. Residency permitarged to Palestinian residents have formalized (at
least by law) their eligibility to work in Isradb receive emergency services and socio-economic
resources. They have granted these residentsfidegtdocuments (Section 24 of the Population
Registry Law, 5725-1965), social rights (Nationaurance pensions are paid according to the
National Insurance Law [amended version] 5755-18®dividuals who are residents of Israel.
The State Health Insurance Law, 5754-1994 appiemyone who is regarded a resident of Israel
in accordance with the National Insurance Law), etc

Despite the provisions of Israeli law, which in ipaapheres and for all practical purposes equates
the array of rights of East Jerusalem residents tliit of Israeli citizens, there is a gaping chasm
between the Jewish neighborhoods and the Palestieighborhoods of East Jerusalem, and in
practice, government policy is biased against Bastsalem and against its Palestinian residents
using deliberate and systematic discriminationsTéithe case when it comes to planning and
construction; to the shameful standard of goverriraed municipal services, to which they are
entitled, and so too to the matter of the statugsifients and the protection thereof.

It is no secret that East Jerusalem is one of tloegst and most neglected amongst the locales to
which Israeli law applies. Over many years, stath@rities have avoided investing in and
developing East Jerusalem. As a result thereofdpelation has suffered poverty and dire need,
serious deficiencies in the provision of publicveegs, dilapidated infrastructure and harsh living
conditions. The Jerusalem municipality has consistavoided massive and serious investment in
the infrastructure and services provided to the$talian neighborhoods in Jerusalem, including
roads, pedestrian sidewalks, and water and sewatgnss. Since the annexation of East Jerusalem,
the municipality has built almost no new schoolg)ljc buildings or clinics, and most of the
investment has been in the Jewish areas of theBatgpw we shall cite a number of data, which
demonstrate the gravity of the situation. (forliert details regarding the data presented hereinafte
see: Human Rights in East Jerusalem: Facts anddsigdCRI, May 2010,
http://www.acri.org.il/he/wp-content/uploads/2013/#astjer2010.pdfn Hebrew])

At the end of 2009, the Palestinian population a$tElerusalem was assessed at 303,429,which is
36% of the city’s population which numbers 835,450.

Jerusalenis the poorest city in Israel, atite poverty rate in East Jerusalemis higher than the
poverty rate in the rest of the city. Accordinghe figures of the National Insurance Institute,
(“Poverty Indexes and Social Gaps, 2009” (Natidnalrance Institute, November 2010)), the rate
of poor Palestinian residents of Jerusalem stands.8%. The rate of poor Jewish residents, on the
other hand, is 29.2%. The rate of poor Palestifaanilies is 71.2% as opposed to 22.7% of Jewish
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families. 83.1% of Palestinian children in Jerusalethe vast majority — are poor. The rate of poor
Jewish children is 42.4%.

East Jerusalem experiences overcrowding and harstving conditions. Since 1967, whilst wide
ranging construction takes place and huge invessraae made in Jewish neighborhoods,
construction designated for the Arab populatioddrusalem has been stifled. The Jerusalem
municipality has refused for years to prepare fizoning plans for Palestinian neighborhoods in
East Jerusalem. Currently, despite the fact that the plans have been completed, few are in the
stages of preparation and approval. Even amonggiléms that were approved until the beginning
of the millennium, only 11% of the area of Easudatem is in fact available for construction.
Wide areas have been designated as “village lapdsmaen areas”, where building is prohibited.
Information provided by the Jerusalem Institutedates that the population density in East
Jerusalem in 2008 was almost double that of theéenepart of the city and stood at 1.9 individuals
per room, as opposed to 1 per room in the westorling to assessments by

Bimkom — Planners for Planning Rights, currentigre is a shortage of 10,000 residential units for
the Palestinian population living in East Jerusal€he shortage is expected to increase by some
1,500 residential units annually correspondingdpybation growth and cycles of youths reaching
matrimonial age. On the other hand, the scope aééxdemolitions in East Jerusalem is
unprecedented. In 2008, the Jerusalem municipdditgolished 85 buildings in East Jerusalem,
compared to 36 in the west of the city. In 2009b80dings were demolished in East Jerusalem as
opposed to 57 in the west. Between January and2@a9, 1,052 administrative and judicial
demolition orders were issued against apartmemt$aitdings in East Jerusalem. In 2010, 22
residential units were demolished in East Jerusalem

The discrimination in the field afielfare is expressed, among other things in the humamress
designated for providing services to residentsastBerusalem. Despite the fact that these resident
constitute a third of the Jerusalem populationy %% of all positions in the welfare apparatus in
the city provide services to this population. Imligéidn, the number of welfare offices in East
Jerusalem is low in comparison to other parts efdity (3 as opposed to 20). This fact encumbers
adequate distribution of welfare services and redaccess to them, such that many of those who
need the services do not obtain them. As a rdselleof, social workers’ caseload is unbearable.
Indeed, though 65.1% of the residents of East demslive under the poverty line, only 10.3% of
East Jerusalem residents are serviced by welfaref fate 2009, a social worker in a west
Jerusalem office has a caseload of 101 familiesreds each social worker in the East Jerusalem
offices handles a caseload of 141 families, onayesr

Another example is the discrimination and negledhe field ofeducation Due to a serious

shortage of classrooms, there are some schoolsighweaching takes place in shifts. Other
schools are run in overcrowded residential building some of the schools there are no computers,
no library, no laboratories, no gymnasium, and eveteachers’ staff room. Approximately 90%

of the 15,000 children aged 3 and 4 do not attémdiekgarten (in practice, only 55 children attend
municipal kindergartens, about 1900 attend pricate, and the remainder do not attend any
facility). Some 12,000 school-aged children areemblled in any educational facility.

The Compulsory Education Law 5709-1949 appliesraryeschool-aged child who lives in Israel,
irrespective of his status in the populations tegisf the Ministry of the Interior (Ministry of
Education, Circular of Director General 5760/10Q {d)e Application of the Education Law on



32.

33.

34.

Children of Foreign Workers, dated June 1, 2000dther words, the Law does not distinguish
between children who have citizenship status aasgethivho have permanent residency status or
any other status, and states that compulsory fteeation applies to every child or youth aged 5-
16. Despite this, and despite a HCJ ruling thad ket school-aged children in East Jerusalem
should be allowed to be enroll for regular studéesstated in the Compulsory Education Law (HCJ
3834/01Hamdan v. Jerusalem Municipality and HCJ 5185/0Baria v. Jerusalem Municipality
(partial judgment dated August 29, 2001)) the rigithousands of Palestinian children in East
Jerusalem to education is currently implementeg pattially, and the education system in the
eastern part of the city suffers from serious motsd, which require immediate and special
handling. At the center of the problems in thisdfiis the problem of aerious shortage of
classroomgsee HCJ 5378/08bulLabda v. Minister of Education (judgment, February 6,
2011)(hereinafter: thAbu Labda case)). The state comptroller’s inquiry reveateat tn the 2007-
2008 school year, there was a shortage of 1,0@88rclams in East Jerusalem. It is anticipated that
by the year 2011, the shortage will stand at 1&@8srooms. The result is that every year many
children who wish to study in schools in East Jalers are rejected and the dropout rate in the
secondary education system stands at around 5@dbRdlestinian students as opposed to 7.4%
among Jewish students. To compare, the highesbdtaate in Israel — in Jisr A-Zarga — stands at
11.8%. The rate of students eligible for a matdtoh diploma is also at the bottom of the national
list.

Much of the infrastructure in East Jerusalem is ina dire state and suffers from many
deficiencies, including the water and sewage infrésicture as well as the road infrastructure
East Jerusalem also suffers from serigarsitation problems In 2008, the state comptroller found
that the municipality’s handling of sanitation iadt Jerusalem has been persistently derelict. The
municipality does not provide waste removal sewicemany of East Jerusalem’s streets and the
service provided to those that do is partial arfitigamt. Theplanning and building division

suffers from constant budgetary constraints, whiave created a huge gap between the needs of
the population and the solutions provided ther@&search carried out by B'Tselem revealed that
in the 1999 Jerusalem Municipality Development Batdgss than 10% was earmarked for
Palestinian neighborhoods, despite the fact thmatdhidents of those neighborhoods constitute
approximately a third of the residents of the citg.a result of this lack of investment, the stite
East Jerusalem’s infrastructure is grave. Thugfample, entire Palestinian neighborhoods are not
connected to the sewage system. Based on datatedlley Hagihon, Jerusalem Water and Waste
Water Works Corporation, it is estimated that dvalf the population, some 160,000 residents,
does not receive legal water supply. According &giHon's official estimate, there is a shortage of
50 kilometers of sewage lines in East Jerusalem.

There are alseerious deficiencies in the provision of a wide rage of public services, such as
employment and postal servicesThus, for example 8 post offices serve a poputadif 300,000,
as opposed to 42 post offices serving the 500,@00lp in the west of the city.

The continued neglect and discrimination in budgeits services on the part of the authorities has
brought about a situation of deep poverty and syistproblems in many fields. The ramifications
of this situation may also be seen in the longdfstevere social ailments which include: harm to
the family system; a rise in the level of violenmgside the family; increased dysfunction among
children in the family which is expressed in thé®Bigh school dropout rate and subsequent entry



35.

into the “black” market workforce at a young agening to crime and drugs; health and nutritional
problems, and more.

In all of these instances the state did not merielate its basic obligations towards its residehts
labeled residents of Jerusalem unwanted in their @untry. One of the reasons behind the
systemic neglect of East Jerusalem is an aspirtitiirthe city’s residents would seek their future
outside it, which in turn will serve the officiabgl of maintaining a demographic balance in the
city. Indeed many found accommodation solutionshenoutskirts of the city, instead of the
overcrowded and crime-ridden neighborhoods locaidun the area to which Israeli law has been
applied, or have left to seek their livelihood dmgher education abroad.

The alienation in the field of the population admirstration services
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The treatment of East Jerusalem residents as feneigvhose status can be routinely revoked is
added to the above. The State of Israel establiatspacial Interior Ministry office for East
Jerusalem residents. This is the only city in thentry in which there are two population
administration offices. “East Jerusalem” includegghborhoods in the north, east and south of the
city. Jewish residents who live in the area that wranexed by Israel receive their services from the
population administration office in central Jeresal Only Palestinian residents of East Jerusalem
— from the north, east and south — are referrédad-ast Jerusalem office. This inaccessible office
has become notorious for its inferior and insutbégaservice, that flouts the basic precepts of good
governance (see HCJ 2783Msbra v. Minister of the Interior, IsrSC 58(2) 437 (2003); Adm.

Pet. (Jerusalem) 754/@&adawi v. Director of the District Office of the Pgulation

Administration, (judgment dated October 10, 2004)).

The caseload at the East Jerusalem Population Astraition Office is enormous, and processing
applications takes many months and in many casasy years. Residents are forced to wait in a
long queue (despite the office having been traredeio a new residence) and often even those who
are able to enter the office are turned away witheceiving any service. For basic services such as
arranging status for the children fees amountingutadreds of shekels are collected, and the
applicants are required to produce countless dostatien. Many of those applying for service are
forced to seek the assistance of an attorney, @my tmave no choice but to take legal action in
order to receive their requests.

East Jerusalem residents are forced to proverdgitency in the city to the Ministry of the Intari
and to the National Health Institute time and agéhe latter conduct investigations and
inspections, the entire purpose of which is to keviheir residency due to residency outside the
demarcated areas in which “the law, jurisdictiamd administration of the state” apply, and to take
away their status. The revocation of status takesepnot infrequently, in an arbitrary fashion,
without granting the right of a hearing, and iscdigered onlyex post factpin the process of filing
an application to receive services.

All of this is a direct result of the respondeintterpretation of the judgment in th&wad case.
Below we will expand on this issue.

East Jerusalem residents as the rest of the residsrof the Occupied Territories: The open bridges
policy
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Over the course of the few decades following theeaation of East Jerusalem, Israel made sure to
apply the same arrangements to both East Jerusasgaents and the rest of the residents of the
West Bank with respect to their departure abrdalr teturn to Israel and the West bank and their
civilian status upon their return. The foundationthese arrangements was the “open bridges
policy” which the Government of Israel implementesjinning in 1967. The “open bridges policy”
was designed to encourage the free passage odé&astlem residents and residents of the
Occupied Territories via the Jordanian bridge boodessings, subject to security considerations.
This policy recognized that residents of East Jdems and the Occupied Territories need to remain
in Jordan and other Arab countries, not only fongerary or short term purposes, such as visits or
business trips, but also for needs which requirgisoous presence and residency abroad,
including for the purpose of studies, work, andifarties.

The departure of these residents was conditionabteining an exit permit. Any resident who
fulfilled the exit permit condition (an exit cangdhich also constituted a return visa) was permitted
to return, and receive rights as a resident imntelgiapon returning. Upon the return of the
resident to East Jerusalem (or to the Occupiedtdees, as the case may be), he or she was
permitted to go abroad again, equipped with a ndtcard. The exit card was not a travel
document such as a passport or a laissez-passeatier it entailed documentary proof of having
exited via the Jordanian bridge border crossingd,ad permission to return via the same route so
long as it was still valid. This was a special doent which served the residents of the territories
seized in 1967 (including East Jerusalem) withenftamework of the open bridges policy.

This policy allowed thousands of Palestinians {desgs of East Jerusalem and the West Bank —
who worked in the Gulf States and in Saudi Arabia who studied in Arab countries and
maintained a family life there, to leave and tairetwithout prejudicing their rights. As aforesaid,
the Israeli authorities recognized the many presswhich caused East Jerusalem residents to seek
their livelihood in Arab countries, to completeitheducation there and also to conduct their family
lives there.

See, in this matter, for example, the speech oftte Minister of the Interior, Mr. Moshe Dayan to
the Knesset{nesset Speeche¥/ol. 12, 5730, 697-699).

The application of the open bridges policy to Elestisalem residents, without distinguishing them
from the residents of the rest of the Occupiedifceies, reflected an Israeli recognition of theatu
nature of their status: on the one hand permaesidants of Israel, to whose place of residence
Israeli law applies, and on the other hand protemsidents in the territory control of which was
transferred to the hands of Israel after 1967.

This policy did not only take into account the neadd connections of the residents, it also served
Israeli interests, because it compensated foraitle df infrastructure in East Jerusalem and for the
restrictions with regard to building and family ficétion in the city. The respondent’s policy,

which allowed residents to maintain their statuthincity if they lived in the Occupied Territorjes
and even if they went abroad, so long as they deigthe period of validity of the exit card in thei
possession, facilitated and even encouraged #isl.tr

Implementing the ‘Awad rule as of the mid-1990s: whlesale revocation of status



44,

45.

46.

47.

48.

Beginning in the second half of the 1990s, theardpnt embarked on a strict policy, which meant
the blocking of East Jerusalem’s residents’ patfetfrn to the city and their virtual expulsionrfro
their homes, even if they had returned theretbénimterim. This policy was based on a broad
interpretation of théAwad rule — an interpretation that brought the formadgablished in the

‘Awad case to the level of absurdity.

Beginning in the second half of the 1990s, manidezds of East Jerusalem, who contacted the
Ministry of the Interior with various applicatiomgere met with refusals to provide the requested
service, and were handed a brief standard lettemming them that their permanent residency
permit had expired because, according to the Mingdtthe Interior, they had transferred their
center-of-life outside Israel. This “expiry of rdency” included, for the most part, the expiratién
the residency of the resident’s children. Theawtinded by instructing the resident and his family
members to hand in their identity cards and leheecbuntry, usually within 15 days.

This policy — which eventually became known as‘théet deportation” — was also implemented
against individuals who were in Jerusalem at thme tibut the Ministry of the Interior determined
had transferred their center-of-life outside Israslwell those who were residing abroad at the tim
and were entirely unaware that their residency“pagired”. The West Bank and the Gaza Strip
were also considered to be “abroad” for this pugpasntrary to the policy practiced previously,
whereby persons who relocated to the Occupiedtdass did not lose their status. It shall be
noted that under the previous policy, so long & Eerusalem residents residing abroad, made sure
to come to Jerusalem and renew their exit perneitarb the validity period expired, they were
guaranteed that their residency would not be redoktoreover, those residents who lived abroad
were able, according to this policy, to obtain &tersion for their exit card through relatives in
East Jerusalem.

Despite the fact that this was a radical changmlity and a wide-ranging interference in the
practices maintained by the residents for manysyweaccordance to the old familiar policy, the
Ministry of the Interior did not see fit to publig this new policy. Additionally, the policy was
applied retroactively, despite the fact that mahthose who had lived abroad did so on the basis of
the old policy, according to which their status Voot be revoked as a result thereof. Retroactive
application of this policy took on an especialldical guise, in light of the fact that the statussw
revoked also from those residents whose centafeofliring that period was in East Jerusalem.
The Ministry of the Interior was well aware of tfaet that their center-of-life was in East

Jerusalem — amongst other things by relying onraiétations made by the National Health

Institute — and nonetheless it revoked their resige

The Ministry of the Interior argued that this pglis an outcome of théwad rule. According to

the approach adopted by the Ministry of the Intettiee only logical conclusion to be drawn from
the‘Awad rule is that the residency of all these persompéred of itself, and in fact the Ministry of
the Interior has no discretion in the matter ofakpiries. According to this claim, the Ministry of
the Interior has merely accepted upon itself timglinig case law, and is acting accordingly. The
residency expired “without any human interferenaed the Ministry of the Interior had no
alternative but to relate to that person as somedmehas no status in East Jerusalem. As a result
thereof, the Ministry is obliged — with no discosti— to confiscate that person’s identity card and
to remove him or her outside the borders of theesta



49. So for example in the state’s response to a pefitjoa resident of Jerusalem who lived with her
husband in Jordan for many years, and then retumiige in Jerusalem in 1995, it was stated:

In accordance with the aforesaid and likewise incase, the reality of life
has taught that the petitioner's permanent resiglentsrael terminated, for
all practical purposes, at the end of the 1970sd.the residency permit
that she had for Israel, and which relied on tladitseof her being a
permanent resident in Israel, had lost all meaamdjas such had expired
and had become nullified of itself (Para. 14 ofdtete’s response in HCJ
9499/96Atarash v. Minister of the Interior).

50. Furthermore, according to the Ministry of the lit€s logic, if it is not obligated to exercise its
discretion, but must conduct itself solely uporalggrinciples, which, in its opinion were
determined in th&Awad case, indeed there is no place for conductingaagfor residents whose
residency status “expired”. In a parliamentary joeshat was filed in 1997 by then Member of
Knesset Professor Amnon Rubenstein and addresskd Minister of the Interior, the Minister
was asked to state how one could be assured thet & invalidation of an identity card was
lawfully carried out after a hearing in which théngiples of natural justice were maintained”. The
Minister of the Interior replied:

As to the matter of a hearing, since the Law statekthe HCJ has held that
the residency expires of itself, | do not thinkttiram a legal perspective
there is place to conduct a hearing...(Knesset Spse@i Shvat, 5757
(January 29, 1997)).

Indeed, and apparently in light of the understagdivat such a reading of the judgment does not
comply with general legal norms, the responden¢r@d hearings be conducted (see in this matter,
for example: the respondent’s response in HCJ 3¥X2arwish v. Minister of the Interior ;
judgment in HCJ 3120/9¥IcCarry v. Minister of the Interior (judgment dated June 10, 1997).

Nonetheless, these are but a few cases. Thusgdorme, in 2007, of 229 cases in which notices of
residency revocation were sent out, only 11 hearmere held, and this to only “for persons who
contested the decision or petitioners”. This intisghat even in these cases, the hearings are
retroactive only.

See copy of a response by counsel for the respoddéesd April 13, 2010 as per parties’ agreement
in Adm.Pet. (Jerusalem) 8467/B@Moked: Center for the Defence of the Individual v
Minister of the Interior http://www.hamoked.orq.il/files/2010/112360.ddf Hebrew].

51. HaMoked and ACRI, along with other human rightsamigations and East Jerusalem residents
who had been harmed by the policy filed an HCXipatagainst the “quiet deportation” policy in
1998 (HCJ 2227/98laMoked: Center for the Defence of the Individual v Minister of the
Interior ). During the proceedings in this petition, themidier of the Interior, Natan Sharansky
made an affidavit which provided some relief frdme forementioned policy. Pursuant to what is
stated in the affidavit, some of those whose regigevas revoked would be able to have their
status reinstated if they satisfied certain coodgi
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The “Sharansky Affidavit” thus softened the harehsequences of thdwad rule. The absurd
outcome in which residency was revoked from thodsanf people who acted in accordance with
the procedures laid out by the Ministry of the tideand who maintained a connection with Israel
was overturned by way of the Minister of the Inbeidonsidering as them having maintained their
status. The need to reverse the policy of revokésidency, and the manner in which it was done in
the affidavit issued by Minister Sharansky, indécatneed to insert essential modifications to the
respondent's interpretation of tavad rule in order to avoid the absurd reading thateulay the
“quiet deportation” policy.

Following the petition and the “Sharansky Affiddyivhich was given within the framework of
this hearing, the policy of mass revocation ofdesty was “relaxed” for a certain period of time.
Nonetheless, the arrangement prescribed by traaaifidid not resolve the matter of all those
whose residency was revoked during that periody @mse whose residency was revoked after
1995 and visited Israel within the period of valdihat was stamped on their exit card and who
lived in Israel for at least two years benefitashirthe new arrangement. In other words, a person
whose residency was revoked even a few days b&8&® would not find relief in the provisions
of the procedure. This is likewise true for a paratose residency was revoked while he was
abroad, and the Ministry of the Interior does rlaiva his return to Israel. It should also be noted
that this procedure applies only to those whosestaas revoked because they had allegedly
resided outside of Israel for a period of more thaven years. The possibility of having one’s
status reinstated according to the procedure, nlaeapply to those who acquired a permanent
residency permit in another country or receiveeifpr citizenship.

Moreover — the revocation of residency of Eastskdam residents has not ceased even for
moment, even if a certain “relaxation” has takeacplsince 2000. In effect, it appears that this was
a temporary abatement only. According to data oaiting in the Ministry of the Interior, and

which was gathered and compiled by B'Tselem, theidfliy of the Interior revoked the residency
of 1,363 individuals in 2006 and of 4,577 in 200Bother words — in the past three years,
regarding which figures have been provided, theidtlin of the Interior revoked almost half the
number of residency permits it revoked from 1967aithe present day.

Year Number of
Palestinian
Residents
revoked of their
residency
1967 105
1968 395
1969 178
1970 327
1971 126
1972 93
1973 77
1974 45




1975 54
1976 42
1977 35
1978 36
1979 91
1980 158
1981 51
1982 74
1983 616
1984 161
1985 99
1986 84
1987 23
1988 2
1989 32
1990 36
1991 20
1992 41
1993 32
1994 45
1995 91
1996 739
1997 1,067
1998 788
1999 411
2000 207
2001 15 (up to end of
April, 2001)
2002 no data
2003 272
2004 16
2005 222
2006 1,363
2007 229
2008 4,577

See:http://www.B'Tselem.org/english/jerusalem/revocatigtatistics.asp
http://www.hamoked.orq.il/items/110582 eng.pdf
http://www.hamoked.orq.il/items/110584 eng.pdf
http://www.hamoked.orq.il/files/2010/112360.pfih Hebrew]
http://www.hamoked.orq.il/items/110587 eng.pdf
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When B'Tselem applied to the person in chargeeddom of information at the Ministry of the
Interior in order to investigate the reason behimextremely steep rise in the scope of residency
revocations in 2006, (over a 600% increase fronfiuge in 2005), it received the following
answer:

...the rise in the number of updates of residencyratipns in the registry,
flows from an improvement in tr@perating and control proceduresof
the Ministry, including at Israel’s border crosssn¢Emphasis added).

The Ministry of the Interior told HaMoked that theason for the immense increase in 2008 (4,577
residency revocations, over 35% of all revocatiibos 1967 to the present day), was amitlated
review process.

If any further proof of the Interior Ministry’s rafing to the permanent residents of East Jerusalem
as foreigners was necessary - the above quoteéagain a prime example. In a government
ministry that is charged with the provision of sees to the citizens and residents of the country,
the purpose of an “improvement in the operating@omdrol procedures”, or “streamlining” is
normally designed to benefit the applicants andipebetter service. According to the Interior
Ministry’s understanding, when the beneficiarieshaf service are residents of East Jerusalem,
“streamlining” means trapping as many people asiptesand placing them within the grasp of the
residency revocation policy.

The gender aspect of the current implementation ahe ‘Awad rule
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The policy of revoking the status of East Jerusalesidents has an additional aspect, gender. This
policy mortally harms women.

The absolute majority of East Jerusalem residesttgblish a family with Arab spouses; some of
these spouses are East Jerusalem residents diriss&kents, however many of them are naturally
residents of the Occupied Territories or residentsrab countries.

As is well known, up to the mid 1990s Israel did rewview family unification applications filed by
female East Jerusalem residentfor their spouses. This was the direct result disariminatory
policy practiced by the respondent, whereby onfgifigunification applications filed bynale East
Jerusalem residentswere reviewed. This policy was justified on thewgrds that in Arab society
the prevailing custom is that the “woman follows hasband” and therefore there is no reason to
grant Israeli status to a male spouse who is depsdf the Occupied Territories or a foreign
country. As a result of this, women were forcedaatend with the predicament where if they
wished to live together with their husbands andtdclin, they would have to risk the loss of status
and the severance of ties with their families iudalem. And indeed, many women lost their status
due to a lengthy stay “outside of Israel”. In 19®4lowing a petition to the HCJ filed by ACRI
(HCJ 2797/93)arbit v. Minister of the Interior ) this discriminatory policy was rescinded and
female residents could thereafter file applicatifmfamily unification with their spouses.

However the harm to permanent female residentswoagen — was not confined to this aspect. In a
traditional society (and it is definitely possilbtedescribe East Jerusalem residents, generally
speaking, as living in a society with traditionalwes), the woman’s world, as a wife, revolves
around her family home. If the ties between thauspe are rent asunder and the family unit
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disintegrates, the wife has no real choice buéetorn to her family — her parents’ home or near of
her brothers and sisters — in her hometown, Eassdiem. A woman’s status is tenuous from the
outset, but if her security net of being able tome to her home and town is also taken away from
her, her dependence on her husband and his faetlyntes absolute. For in case the marriage runs
into difficulties, a woman whose status has begoked has no way out, and she is often forced to
stay with a violent or abusive husband. Revokirgdfatus of Jerusalem female residents is
comparable to removing the anchor to a life in Wwhibe has a modicum of dignity, stability and
support.

Discrimination against women may take the form &fva, regulation, custom, and the likehose
purposeit is to discriminate against women, or a situatioede factoresults of which are
discriminatory against women. This position is digeeflected in both Israeli law — Section B of
the Equal Rights of Woman Law, 5711-1951 estaldishat “[...] there is no difference if the
underlying action which resulted in discriminaticontained a discriminatory intent, or did not” —
and in international law, especially the Conventiorthe Elimination of All Forms of
Discrimination against Women (1971), which was eijand ratified by Israel. As stated, Israel is
obligated to prevent the promotion of direct oriiadt discrimination against women and to
examine the degree of harm to women, as taken ifopractice.

Thus, the respondent’s policy does not only wrolhgfliscriminate between East Jerusalem
permanent residents and Israel’s general populdtiafso creates a distinction amongst the
permanent residents themselves, so that the pritfteagets” of the residency revocation policy are
female residents — who are a disempowered group the outset. And so, in the guise of a policy
deduced by the respondent from thead case, Israel has exacerbated the harm to women, an
perpetuated their subjugation.

Residency revocation — the people behind the numiser
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Below we cite a number of cases which illustrategvere harm caused by the revocation of
residency. These are cases that were processeckint years by HaMoked.

Mrs. Abu Haikal
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An especially heart breaking example, which illagts the harsh impact inherent in the act of
residency revocation, is the case of Mrs. Abu Halldas. Abu Haikal, a permanent resident of
East Jerusalem, married a Jordanian resident i®. 1871979 Mrs. Abu Haikal left Israel, and
returned to East Jerusalem in 1994. Throughouehes she resided abroad, Mrs. Abu Haikal
diligently maintained a very close connection viitdst Jerusalem, where she also gave birth to
three of her children. Throughout the entire perlds. Abu Haikal acted in accordance with the
rules implemented by the respondent at that tireethat the residency of a person remains intact
so long as he makes sure to return to the courtitgis exit card is still valid. And indeed,
throughout those years, the respondent considerea fesident for all intents and purposes, and
did not revoke her status.

At some point, a fierce conflict erupted betweers Mxbu Haikal and her spouse. Mrs. Abu Haikal
wanted to return to her hometown. In the summ@éiO8#, after she had returned to East Jerusalem
and enrolled her children in local schools, MrsuAdaikal went with her children for a visit to
Jordan. Her spouse, who was displeased with hésidec¢o return to East Jerusalem, prevented
her from returning until 1997. Eventually Mrs. Ablaikal succeeded in freeing herself from under
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his yoke and returned to East Jerusalem with hi&dreh. She officially divorced her husband in
2000. As of 1997, Mrs. Abu Haikal lived in the ¢ignd only left Israel for a few days. From then
on, East Jerusalem was, in every possible seresegtiter of her life — her home was there, it was
where she worked as a kindergarten teacher andtaldied for a certified kindergarten teacher
diploma, and it was there that her children resid#l her.

It was only in 1999 that Mrs. Abu Haikal was infardhof the fact that the respondent had revoked
her residency. At the time of the decision to revbkr status, December19, 1994, Mrs. Abu Haikal
was in Jordan with no possibility of returning tasE Jerusalem, and without fathoming that her
status, which she had so diligently maintainedubhmut the years was taken away from her. She
even left Israel and reentered it in 1997 and 189& resident for all intents and purposes. Ever
since she was informed of the respondent’s decisibtier case, she has tried everything to have
her status and that of her children reinstated.apipied to the respondent on numerous occasions
—in her own capacity and through various attorrefiswever the respondent refused to reinstate
her residency. The respondent repeated his claitrhér status had been lawfully revoked, and
refused to relate to Mrs. Abu Haikal's life circu@usces since her return to East Jerusalem.

The respondent’s decision in Mrs. Abu Haikal's cstens from a simplistic application of the
‘Awad rule, as if the life of a human being was a sehathematical formulae: this woman’s
residency automatically expired “without human eatit some time between 1978 and 1994. This
“fact” was not the result of any action by the msgent but was, so to speak forced upon him
against his will. Once she ceased to be a resaltentvas defined as an alien. The fact that the
respondent allowed her entry as a resident duhieg¢ars that followed is of no relevance. The
respondent “did not notice” that the residency &atbmatically expired. In fact, allowing her entry
into Israel (from the perspective of this simptisinalysis) wasltra vires The change in
circumstances that took place thereafter is ateteivant, since the respondent is unable to rexvive
permanent residency permit that was taken awayoagh by a higher power. At the same time,
Mrs. Abu Haikal was not entitled to a “new” residgrmpermit, since she does not fall within the
criteria that would allow her to immigrate to Iskae

We should note that according to the “Sharanskjdaffit”, it is possible to reinstate the statusof
resident, if it was revoked from 1995 onwards. Tikia date which was arbitrarily selected, and
approximately marked the commencement of the paliacyholesale residency revocation. It was
clear that Mrs. Abu Haikal, whose status was redakenere 12 days before the beginning of the
year 1995, was injured as a result of that vericpoHaMoked claimed in that case, that even if
the respondent relied, for the purpose of settmgalicy, on a date which has an arbitrary
dimension, it is not possible to implement a potiegt is so radically at odds with the norm, intsuc
a “black and white” fashion, when it comes to cabes are on either side of the set date. However
the respondent was equally unimpressed with thiscl

When all hope was lost, Mrs. Abu Haikal petitiotbd Court for Administrative Affairs (Adm.Pet.
(Jerusalem) 186/07). Following the petition, thependent indeed agreed to transfer the case for
examination by the Inter-Ministerial Committee fdumanitarian Affairs, but lying in wait was yet
another bitter disappointment. The committee memitefused to consider Mrs. Abu Haikal’'s main
arguments and again dismissed her with an arguneeloinger than a few written lines. Even after
all those years in which she set up her home inh leagsalem, the respondent still held on to the
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claim that her residency expired lawfully. Her argants with respect to the application of the
“Sharansky Affidavit” to her case were ignored bg tespondent as if they were never made.

At this stage Mrs. Abu Haikal’'s mental endurancgareto wane. At that time, she worked in
Jerusalem, but her home was in Kafr ‘Aqab — a rmghood, which despite being part of
Jerusalem is on the other side of the separatitinaval passage from it into the city requires, at
the very least, a stay permit. As a result, Mrsu Maikal stopped working and her economic
situation gradually deteriorated.

Desperate, Mrs. Abu Haikal decided to pack herrgitmys and move to Jordan with her children.

Mrs. Abu Haikal returned to the home of her forregouse and father of her children. In her
desperation, she tried to convince herself thabiild be possible to heal the deep wounds between
herself and her spouse. This was the case sirmbe fasm her former spouse she had no real
connection to Jordan. However, this was an attetaegtined to fail. As expected, the relationship
between the couple broke down once more.

At this point, HaMoked filed another administratpetition on her behalf Adm.Pet. (Jerusalem)
8612/08Abu Haikal v. Minister of the Interior ). Only following this petition did Mrs. Abu
Haikal's sorrowful tale reach its end. The respand®nsentedex gratid, according to him, to
reinstate her status. The respondent allowed Mrs. Kaikal’s return to East Jerusalem and on
March 17, 2009, she was granted temporary stdtusd agreed that two years thereafter, Mrs.
Abu Haikal would be able to file an applicationh@ve her permanent residency status restored.

Thus, Mrs. Abu Haikal's long and arduous journeif,vaipparently, reach its happy end. However,
as the information presented above indicatesréisiglt (achieved according to the responeent
gratia) is not the fate of many of East Jerusalem’s srg&lwhose residency the respondent
decided to revoke.

Mr. Redwan
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Mr. Redwan was born in Jerusalem in 1960, and tat®@ived the status of permanent resident. Mr.
Redwan left the country for the first time in 198&dr, the purpose of acquiring a higher education in
the USA. To facilitate his remainder and studiethimnUSA, Mr. Redwan applied for a “green
card”, and then for American citizenship. In 199114992 he returned to Jerusalem for a while
and married a woman who was also a permanent residhile in Jerusalem, Mr. Redwan looked
for work, with the aim of staying in the city witfis spouse, but found none. Therefore, and
because of the couple’s wish to become financedtablished so that they would be able to start a
family and earn a living with dignity, the coupkftifor the USA for a restricted period in order to
realize their ambitions. While in the United Statég couple continued to maintain close ties with
East Jerusalem. Mrs. Redwan diligently visited Bastisalem for a few months every year. After
about five years, with the improvement in theirfigial situation and with their firstborn, Walid,
reaching kindergarten age, the couple returnedrigsdlem in order to establish their home there,
as did many young couples. Mrs. Redwan and thelesughildren returned to Jerusalem in July
1997. Mr. Redwan joined them in January 1998.

It should be noted that Mr. Redwan entered Israehs a tourist but on the basis of his status as a
permanent resident of Israel. His American passpast not stamped with a visitor's permit, but
rather a regular entry stamp (the same type ofgstasad on travel documents of Israeli residents
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who enter the country), this after a query on thmputer terminus revealed that Mr. Redwan was a
resident of the country. His identity number agpipeared in the population registry was written
down alongside the stamp. Mr. Redwan was not el any type of inquiry with respect to his
status or anything similar to this.

It is therefore clear that on that date the autiesrivere aware of Mr. Redwan’s periods of stay
abroad (which emerged from data provided by th&eddorder control unit) as well as the fact that
he was an American citizen. While they were congiyedware of these facts, the authorities still
allowed his entry into Israel as a resident, whikrking down his identity number in his American
passport. Nothing was hinted to him then aboutlifferent perspective through which the
authorities would view things two years later.

And indeed on May 16, 2000 Mr. Redwan was senttarlen behalf of the Ministry of the Interior,
informing him that his residency and the residewichis family were being revoked. This was on
the grounds that he had acquired American citizerestd that his and his wife’s and children’s
center-of-life was in the USA until 1998. Therefoegen the application he filed to register his
daughter ‘Arin in the population registry was dehiand he was informed that he and his family
are considered to have ceased to be residents.

From the day he was informed of the decision, MxdWRan tried everything in order to remedy this
injustice. He applied on humerous occasions tdcts Jerusalem population administration office.
Each time he was asked to produce additional dootswehich attest to the fact that the center of
his life was in Jerusalem, but ultimately his regjuemained unanswered. It should be noted that
over the course of these applications it becarsr tbeMr. Redwan that the Ministry of the Interior
had changed its mind with respect to revoking hifs'zand family’s residency status.
Nonetheless, when it came to him personally thasitinof the Interior persisted in its refusal.

In 2005 the Ministry of the Interior allowed Mr. Bgan to file an application to have his residency
reinstated, which was termed by the Ministry of lilterior as “self family unification”. This
application necessitated payment of a fee. As dgdethis application was also denied, with the
claim that the residency revocation was lawfullg@xted. In his distress, Mr. Redwan petitioned
the Jerusalem Court for Administrative Affairs (AdRat. (Jerusalem) 751/06). In his petition, Mr.
Redwan claimed that not only did the Interior Minjs conduct in his case not send warning signs
that he was residing in Israel illegally, but rattie contrary: the message that was conveyed to
him was that there was no problem with his Americiéimenship, nor was there any problem with
his continuous residency in the USA. This was teeapon his arrival, and likewise every day
since he had landed in Israel. Through its condbet)nterior Ministry had allowed Mr. Redwan to
rely on the fact that his presence in Jerusalemlegad, and there was nothing wrong with
reestablishing himself in his city.

In his petition all the circumstances of Mr. Redigdife were detailed from the day he returned to
Jerusalem until the time of submission of the agapibn. It was noted that that Mr. Redwan had
been living with his family members in Jerusalencesi1998. It was noted that Mr. Redwan was
working in Jerusalem, and his children were stuglyimthe city. In fact, it is difficult to imagina
closer tie of any person to any place. Mr. Redwitathed all the documents attesting to his center-
of-life having been in Jerusalem to his applicaitmthe Ministry of the Interior. The Ministry of

the Interior did not address this fact in its diecis The Ministry of the Interior's decision, which
justifies the refusal to reinstate his residencihulie same reason for the revocation of his status
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indicates that the respondent did not exercisedibigetion with respect to the circumstances of Mr.
Redwan'’s life and his overall connections fromdag of his return.

Even at court, Mr. Redwan was unable to find atigfteHis claims were not accepted, and the
petition was deleted. Fortunately for Mr. Redwais wife's status was not revoked, so it was
possible for her to file a family unification apgdition for him. And so it was. The family
unification application was approved and in Decen2f®7, Mr. Redwan entered the “graduated
procedure” for acquiring status as the spousepeirmanent resident.

The aforesaid indicates that the Interior Minisgrgolicy is not only arbitrary with regard to the
manner in which the decision to revoke a persaiatus is made — blindly relying on the
“presumptions of establishment” that appear inRkegulations, and without exercising discretion
with respect to the circumstances behind his otdraporary departure abroad, or the person’s
desire to return to Jerusalem and to set down thets. The Ministry of the Interior outdoes itself
and after allowing these residents to return atttbsae Jerusalem — it ignores the circumstances of
their lives and bases its decision exclusivelylmndlaim that the residency, originally, was
allegedly lawfully revoked.

Mrs. Mustafa
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In many cases the decision to revoke the residstatys does not only harm the resident himself,
but also his family members. This was the case isf Mustafa. Mrs. Mustafa and her spouse
married in 1978 and lived in Jordan and Saudi Arainitil 1995 for the purpose of the spouse’s
work. In 1995 the couple returned with their ctiéldito Jerusalem, where they lived for about a
year. For the next three years they lived in Qalandnd from the year 2000 on they set up their
home in Jerusalem.

In 1996, Mrs. Mustafa was informed that despitegeiareful to update the validity of her travel
documents while abroad, as she was instructed $m d@o order to maintain her status, her status in
Israel was revoked. Mrs. Mustafa applied to theiMig of the Interior to have her residency
reinstated. Following intervention by HaMoked, b&tus was reinstated in 2003.

After her status was returned to her, Mrs. Mustitdd a family unification application for her
spouse and an application to register her childrdhe Israeli population registry. Yet, by that
time, some of her children were already adults,tandefore the applications in their respect were
classified as “not meeting criteria”. The applioag were thus only filed for Mrs. Mustafa’s spouse
and her minor children. The Ministry of the Interdid not rush to handle these applications, and
they were only approved at the end of 2006, and fmfibwing a petition to the Court for
Administrative Affairs (Adm.Pet. (Jerusalem) 917%/06

The Ministry of the Interior's position was thataifi application was made for the adult children, it
would be dismissed for “not meeting criteria”. Digsphis, the Ministry of the Interior allowed
Mrs. Mustafa to file her application, in such a what it would be handled through the same
avenue as applications filed for “humanitarian oess. In the application, the special
circumstances of her adult children were emphasitedhs noted that they fell victim to a tragic
chain of events from their perspective and thades outside their control, i.e. the date of the
reinstatement of their mother’s status and thedraghe time of the filing of the application for
registration, sealed their fate. It was furthefmled that blocking any possibility of receiving any
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type of status in Israel practically splits the figntwo, and the adult children had no connection t
any place other than Jerusalem. The applicantmalsal their family’s dependence on the adult
children’s income and the assistance they providethe family. This, especially in light of the
fact that the parents were chronically ill, anddennable to financially support themselves and
also required medication on a regular basis.

The Ministry of the Interior refused to view thiase, in which three family members would have to
separate from their parents and siblings, as a hitan@n case. The Ministry of the Interior refused
to consider the fact that Mrs. Mustafa’s childrexd mowhere to go, since they did not have a
connection to any place in the world other thanigaglem. The Ministry of the Interior refused to
consider an entire family's dependence on theittathiidren. In its reply to the application, the
Ministry of the Interior determined that “no humiamian reasons were found to justify the granting
of status in these cases”, and refused to tratisfarase of Mrs. Mustafa’s children for examination
by the Inter-Ministerial Committee for Humanitariitatters, which is entrusted with granting
status in cases such as these. In light of thithisncase too, a petition was filed with the Cdart
Administrative Affairs (Adm.Pet. (Jerusalem) 10ZBHerbatawi v. Minister of the Interior ).

The court, which did not see any purpose in inteingin the “broad discretion available to the
respondent”, dismissed the petition by the famigmmbers and issued a costs order against them
(judgment of Judge Y. Adiel dated June 18, 2008)afpeal was filed against this judgment with
the Supreme Court on July 17, 2008 (AdmA 6410/0B% appeal was deleted in May 2010, based
on parties’ agreement to transfer Mrs. Mustafajsliagtion to the Inter-Ministerial Committee for
Humanitarian Matters. Today, 15 years in Israel,.Mtastafa’s adult children are still waiting for
their presence in the country to be approved.

Thus, the decision to revoke a permanent residamsstatus also has an “environmental” impact,
affecting more than just the matter of the residemiself. Even after the Ministry of the Interior
reversed its decision, and decided to reinstate Mustafa’s status, the past decision to revoke her
residency continued to pursue her and her childvies. Mustafa’s children — who without doubt
had no part in the decision to go live abroad feigaificant period — are now paying the price of
the policy of wholesale residency revocation. Theynow paying the price for the fact that their
mother dared to wanb return and live together with her family in Jesilem — her hometown.

An interim summary
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The judgment in theAwad case was given two decades ago. It was deliveyaidst the backdrop

of the outbreak of the first intifada, and the dami of the Minister of the Interior to deport from
Israel an East Jerusalem resident, who had livegefars in the USA, where he acquired status, and
was organizing political activity intended to briag end to the Israeli occupation of the Territarie
The court held that East Jerusalem’s annexatidsrael turned its residents to permanent residents
in Israel. This residency, according to the judgimerpires upon transference of one’s center-of-
life. Because of this, it was ruled, the Ministéthe Interior was permitted to depoiwad, who

was residing in Israel without a permit and wadifaragainst the interests of the State”.

The respondent, who throughout the years allowest J&xusalem residents to leave the city and to
return to it for the purpose of employment, acadestidies and family, changed his policy
following the judgment and began its policy of m@ssevocations of East Jerusalem residency
permits. This policy is consistent with the statéharities’ alienation of East Jerusalem residents.
The respondent revokes the status of East Jerusatédents as a matter of “efficiency”. All East
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Jerusalem residents, whoever they may be, arenalliesto this policy and its outcomes; however
the harm to female residents is especially severe.

Two decades after the judgment in tAerad case, it must be reexamined against the backdrop o
its overall results. The findings in thewad case must also be examined against the backdrop of
other norms in the legal world, especially the noxkahich apply to East Jerusalem.

The “synchronicity” which the court sought to chiaetween the laws which apply to East
Jerusalem and its residents turned a blind eyéhter @aormative strata that apply to East Jerusalem.
Moreover, over the years that have passed singguiiigment was given, other normative strata
have been added, which it is impossible to contiouignore.East Jerusalem is not just another
region of Israel and its residents are unlike anyther resident.

Before the petitioners elaborate on the full noimeatramework, they wish to circumscribe the
dispute and to clarify their position with respgxthe judgment in thiAwad case and to the status
of East Jerusalem residents:

The applicants are prepared to assume that acgalisraeli law, ever since East Jerusalem was
annexed, East Jerusalem residents are permanielg@ntssvho hold permanent residency permits
that were given to them according to the Entry istael Law. Indeed, as held in thevad case,
their status is granted by law and not as an agtaafe. However, the status of East Jerusalem
residents is a special status, which includesdydty nature a condition that their permits do not
expire. In other words, one must read a conditibo the permanent residency of East Jerusalem
whereby, residency does not expire because of ardep from the country or because of
transference of center-of-life.

The petitioners accept that the tests with resjpettte expiry of residency that were established in
the‘Awad case, and the provisions of the Entry into IsRegjulations with regard to the expiry of
residency, could apply iommigrants who voluntarily entered Israahd acquired permanent
residency permits therein as per their requestf@naour present purposes:dayone who

acquired permanent residency permits not by way ofheir place of residency being annexed

by Israel following military occupation.

The application of identical rules with regard ¢ésidency expiration to immigrants, who

voluntarily acquired their status, and East Jeamaksidents, who received their status following
the annexation of East Jerusalem after its ocaupatinlawfully ignores the special situation of
East Jerusalem residents. It either turns Eassdier into a ghetto which one may not exit if one
wishes to maintain one’s status or unlawfully puees East Jerusalem residents to become Israeli
citizens. It was not for nothing that East Jerusatesidents did not become Israeli citizens whose
status is protected from arbitrary revocation. Btete of Israel may not force citizenship upon
them, and may not urge them to naturalize and bedoyal to it.

This is not an overturning of thAwad rule but rather an essential development thefidud.

‘Awad rule itself recognized the possibility that Isfaekidency permits may include general
conditions, and that these conditions, like thanesrthemselves, would not be explicitly specified
in the permit, but would be derived from the geharke. The'Awad rule itself required that the
features of the Israeli residency permit would comf to reality of life and would not distort it.
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The Special Status of East Jerusalem Residents atite Prohibition to Revoke Their
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The normative status of East Jerusalem and itdeets is composed of various strata. International
law views the area as occupied territory, whichakl under belligerent occupation. For this
reason, according to international law, the Pai&siiresidents of East Jerusalem are protected
persons who are entitled to the protection of ma#onal humanitarian lavisrael, on its part,
unilaterally applied the “law, jurisdiction and athistration of the State” to the area and
established in its domestic law that it is parth&f city of Jerusalem. Palestinian residents were
given Israeli permanent residency permits.

Residency permits ostensibly grant Palestiniardesds protections that are similar in many
respects to those enjoyed by Israeli citizensréetice, Israel has reduced the provisions of these
protections, and in fact — has alienated itselfnff@alestinian residents of East Jerusalem and has
encouraged their connections to the Occupied Deigd. Over the years, Israel has treated East
Jerusalem residents as West Bank residents in aspgcts. From the time it signed the Oslo
Accords Israel has recognized the fact that Eassdkem is located at the heart of the dispute, and
that the Palestinian residents of East Jerusalerpat and parcel of the Palestinian Nation in the
West Bank and Gaza Strip. Israeli legislation wiadteld in such a way as to enable this connection
between East Jerusalem residents and the Paladilatéon in the Occupied Territories.

Because of the importance of the normative arraegésrand political treaties to the understanding
of the special status of East Jerusalem residentise definition of their array of rights; to the
definition of the obligations of the State of Idremvards them — we wish to elaborate further on
the legal status of East Jerusalem; on the stétdast Jerusalem residents; and on the purpose of
residency, which was granted to East Jerusalema®s.

The legal status of East Jerusalem
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In June 1967, Israel conquered the West Bank. Inatelg after the war, the Government of Israel
decided to annex to Israel about 70,500 dunam flenoccupied territory north, east and south of
Jerusalem East Jerusalent). Pursuant to a government proposal, the Kngsssted an
amendment to the Law and Administration Arrangemé@nrtdinance on June 27, 1967, in the
framework of which Section 11b was added to thar@mte. The Section sets forth: “The law,
jurisdiction and administration of the State slagiply to any area of the Land of Israel which the
government has determined by Order.” The next daylune 28, 1967 the government enacted the
Law and Administration Arrangements Order (No.5I)67-1967, which applies the “law,
jurisdiction and administration of the State” tosEderusalem. That day by proclamation made
under the Municipalities Ordinance, the annexedttey was included in the boundaries of the
Jerusalem Municipality (see tidu Labda case, para. 22 of the judgment).

Basic Law: Jerusalem, Capital of Israel, which wmacted in 1980, added and established in
Section 1 thereof that “Jerusalem, complete antédnis the capital of Israel”. In 2000, the Basic
Law was amended to set forth, in Section 5, thatlboundaries of Jerusalem include, for the
purposes of this Basic Law, among other thingsetitee territory described in the annex to the
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Proclamation on the Expansion of the Jerusalem &ipatli Area dated 3 Sivan 5727 (June 28,
1967) and which was enacted pursuant to the Muaditigs Ordinance”. Section 6 of the Basic
Law sets forth “no authority that relates to thedso of Jerusalem and which was lawfully granted
to the State of Israel or to the Jerusalem Muniitipshall be transferred to any foreign agent,
political or governmental, or to any other similareign agent, whether permanently or for a
limited period.” Section 7 of the Basic Law statieat “the provisions of Sections 5 and 6 may only
be amended by a Basic Law that is passed by a ityagbthe members of Knesset. (See also
Amnon Rubinstein and Barak Medirighe Constitutional Law of the State of Israel(sixth

edition, Schoken, 5765) 926-927, 932 -935 (heré&naRubinstein and Meding)).

According tolsraeli domestic law therefore, Israeli law applies to the territofyEast Jerusalem.
However, “the territory of a State, or its sovereprders, are a matter to be decided by
international law”, not by its own domestic laRubinstein and Medina, 924). According to
international law, sovereignty is acquired in tways. through signing an agreement with the
bordering states, or through acquiring sovereignsr territory which is not under the sovereignty
of any statelpid.). The unilateral application of the “law, juristian, and administration” to a
territory that has been occupied is not recognimethternational law as a way of applying
sovereignty.

Moreover, the principle that the use of force canead to or cause any transfer or change of
sovereignty constitutes one of the basic principfaaternational humanitarian law:

The foundation upon which the entire law of occigrais based is the
principle of inalienability of sovereignty througie actual or threatened use
of force. Effective control by foreign military foe can never bring about by
itself a valid transfer of sovereignty.” (Eyal Bemisti, The International

Law of Occupation (Princeton University Press, 998 5-6)

Furthermore:

An occupation, thus, suspends sovereignty insaférsevers its ordinary
link with effective control; but it does not, inde# cannot, alter
sovereignty.” (Orna Ben-Naftali et dllegal Occupation: Framing the
Occupied Palestinian Territor®3 Berkeley Journal of International
Law 551, 574 (2005)) (hereinaftd@en-Naftali et al)).

This principle is also included in the following#e fundamental principles, a combination of
which guides the laws of occupation: A. The priteifhat use of force or occupation do not confer
sovereignty and cannot lead to or cause any kirichosfer or change of sovereignty over a
territory; B. the occupying power is charged withmanistering civilian and public life in the
occupied territory; C. occupation must be temparary

[A]n occupation that cannot be regarded as tempatefies both the
principle of trust and of self-determination. Thelation of any one of these
[fundamental legal] principles [of the phenomenboaxupation],

therefore, unlike the violation of a specific nottmat reflects them, renders
an occupation illegal per se Bén-Naftali et al. 554-555)
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the legal validity of the normative steps that és@dopted to apply its sovereignty to East
Jerusalem. In a long list of sharp decisions, tibernational community and international
institutions have repeatedly stressed that thetipeh@nd normative steps adopted by Israel in its
annexation of East Jerusalem are in contravenfitimearules of international law, and East
Jerusalem is occupied territory (seger aliac UN General Assembly Resolution 2253 (ES-V) and
2254 (ES-V) (both of July, 1967); UN General Assgnidesolution 35/169E (December 1980),
UN General Assembly Resolution A/61/408 (Decemi®}6); UN Security Council Resolution
No. 252 (May 1968); No. 267 (July 1969); No. 27&gember 1969); No. 298 (September 1971);
No. 478 (August 1980); and No. 673 (October 1990)).

101. The International Court of Justice (hereinafteelt®J) adopted the UN Security Council
resolutions and held in its 2004 advisory opiniothe UN General Assembly with respect to the
separation wall, that East Jerusalem is occupieitiiey like the rest of West Bank and Gaza Strip,
and that the steps that Israel adopted are inuvaligr international law

Legal Consequences of the Construction of a WalhénOccupied Palestinian Territory, Advisory
Opinion (International Court of Justice, July 9020 43 IL M 1009 (2004) (paras. 75-78 of the
Opinion) hereinafter: theCJ Opinion)).

The court held:

The territories situated between the Green Line d.the former eastern
boundary of Palestine under the Mandate were oedupy Israel in 1967
during the armed conflict between Israel and Jardander customary
international law, these were therefore occupiedtdeies in which Israel
had the status of occupying Power. Subsequentgirethese territories...
have done nothing to alter this situation. Allgbeerritories (including East
Jerusalem) remain occupied territories and Isragldontinued to have the
status of occupying Power.” (para. 78 of the opihio

102. This position of international law is one sharedMwy world’s states. All countries that have
diplomatic relations with Israel on the ambassaddeivel do not recognize the annexation and
therefore are not preparedttouse their embassies in Jerusalem (in recent ffeaesmbassies of
Costa Rica and El Salvador, the last to be housddrusalem, have left the city).

See also: Rubinstein and Medina 924-927, and 988aid DinsteinZion Shall be Redeemed by
International Law(in Hebrew)HaPraklit 27 (5731) 5Ben-Naftali et al, 573, David Herlingrhe
Court, the Ministry and the Law: ‘Awad and the Wiithwal of East Jerusalem Residence Rights
33lsrael Law Review67, 69-70 (1999)

The status of East Jerusalem's residents accordirig international law

103. A longstanding rule before the honorable courthiedd that residents of the territories which were
occupied by Israel in 1967 have the status of ‘quietd persons” under the Fourth Geneva
Convention, and are entitled to the protectionsrimational law grants to protected persons (see in
this regard, for example: HCJ 1661/05 GBeach Local Council v. The prime Ministet IsrSC
59(2), 481, 514-515 (2005); HCJ 606/&gub v. Minister of Defense IsrSC 33(2), 113, 119-120
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(1979); HCJ 785/87Afu v. Commander of IDF Forces in the West BankisrSC 42(2), 4, 77-78
(1988)).

The powers of the military commanders, whom thtest@pointed over the Occupied Territories,
even when those powers are enshrined in militayigligtion, are also subject to the rules of
international law which enshrines the rights oftpoted persons (see: HCJ 393/2Masuliva v.
Commander of the IDF Forces in the Area of Judea ahSamaria, IsrSC 37(4) 785, 790-791
(1983)(hereinafter: thal-Masuliya case)). And what is the law that pertains to Hastisalem
residents? This honorable court has never exantireeduestion of whether or not they enjoy the
status of “protected residents” alongside theitustas Israeli residents. The answer to this questi
may be derived from the provisions of internatidmainanitarian law.

International humanitarian law, which is concerméith protecting civilians during times of
conflict, has adopted a pragmatic approach wheonites to implementing the basic principle that
use of force cannot lead to or cause any transfelhange of sovereignty. And this is the language
of Article 47 of the Fourth Geneva Convention:

Protected persons who are in occupied territoril asbabe deprived, in any
case or in any manner whatsoever, of the bendftteegresent Convention
by any change introduced, as the result of theatoan of a territory, into
the institutions or government of the said teryifaror by any agreement
concluded between the authorities of the Occupgrdtdries and the
Occupying Power, ndsy any annexation by the latter of the whole or
part of the occupied territory. (Emphasis added)

The Article does not delve into the question of thilee or not the changes to the institutions of the
occupied territory were legal, or whether the amatiex is legal. The purpose of the Article is the
protection of those civilians, who, as a resuldefar, find themselves under the rule of a foreign
power, with whom they do not identify, and whichedanot identify with them.

Since from a pragmatic perspective it is clear #mt annexing country would claim the annexation
is legal, the drafters of the Convention ensuredl ¢éiven if such a claim is made, it shall not be
sufficient to deprive the protected persons ofrtlights as defined by international humanitarian
law.

This is the approach the petitioners request the hwrable court to adopt: the petitioners do
not request that the court make a finding that Israli law does not apply to East Jerusalem,
but that the application of Israeli law does not dprive the residents of East Jerusalem of their
special rights as protected persons.

Obviously, the court is required to rule in accorcawith Israeli law. This includes both Knesset
legislation and customary international law, whitets been absorbed into domestic law. While the
provisions of Israeli law hinge on the interpredatdf Knesset legislation — and indeed ‘thwad

rule is based entirely on interpretation in theeailog of special statutory provisions with respect t
status in East Jerusalem (tAavad case, 429-430) — this interpretation should, ashmas

possible, be consistent with the provisions ofrim¢ional law.



107. The position of international law is not given angntion in théAwad case, yet it still has an

impact today. The opinion of the International Gafrlustice (hereinaftethe ICJ opinion) “is an
interpretation of international law performed b thighest judicial body in international law”, and
therefore, “the ICJ's interpretation of internatifaw should be given its full appropriate weight”
(HCJ 795Mara’abe v. The Prime Minister of Israel (judgment dated September 15, 2005, para.
56 of President Barak’s opinion, and see also pafaand 74 of the judgment. (Emphasis added)
(hereinafter: thé/lara’abe case)). This appropriate weight must receive esgioa in the effective
status of the residents of the annexed territory.

Against this backdrop we shall now examine theigpstatus of East Jerusalem residents.

The status of East Jerusalem residents: a synthesi§legal rules

108.
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According tointernational law, the law that applies to the territory that wasupied and annexed
to Jerusalem is that of belligerent occupation. idsidents of the occupied territory are protected
persons according to international law. Since teyprotected persons, the occupying power has
an obligation to protect their rights both by vetaf the detailed obligations enshrined in
international humanitarian law (The Fourth Genewvav@ntion of 1949 and the Hague
Regulations), and by virtue of the general obligatf the occupying power to maintain public
order and safety, which is enshrined in Regulafidrof the Regulations annexed to the Hague
Convention respecting the Laws of War on Land 1907.

Case law has interpreted the positive obligatieumbent on the occupying power as imposing a
duty to see to the rights and quality of life adickents of the occupied territory (see #ie

Masuliya case at 797-798; HCJ 202/8abib v. Minister of Defense IsrSC 36(2) 622, 629
(1981); HCJ 3933/9Barakat v. GOC Central Command, IsrSC 46(5) 1, 6 (1992); HCJ 69/81,
493 Abu Aita v. Regional Commander of Judea and SamariasrSC37(2) 197, 309-310 (1983))

In addition to the rules of international law, state as an occupying power, must also abide by the
basic principles of administrative law (tAéMasuliya case, at 810; HCJ 5627/82if v.

Government Press Office IsrSC58(5) 70, 75 (1994); HCJ 10536/Bass v. Commander of the

IDF Forces in the West Bank IsrSC58(3) 443, 455 (2004); tHdara’abe case, para. 14 of the
judgment). Likewise, certain undertakings by treespursuant to international human rights law
also apply (see tH€J opinion, paras. 102-113).

International law recognizes the sensitive relatibatween the occupying power and the protected
persons who are under its rule, and establisheljjués. Thus, among theaeicle 45 of the

Hague Regulations forbids the occupying power froncompelling residents of the occupied
territory to swear allegiance to it

It is forbidden to compel the inhabitants of oc&dpierritory to swear
allegiance to the hostile Power.

Article 49 of the Geneva Convention prohibits the ccupying power from carrying out any

type of forcible transfer of the protected personsThis prohibition is absolute, and is in force
regardless of the motive behind the intention toycaut the forcible transfer. Article 78 of the
Geneva Convention does recognize the occupying peaethority to use the measure of
“assigned residence” with respect to protectedgrersvithin the borders of the occupied territory,
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but only as an exceptional and necessary measusedarity reasons. According to case law, it is
not possible to take such a step, unless the $gcaisk, which is foreseen to emanate from a person
against whom it is implemented, may only be remdwetheans of taking this step. In any event,
this step should not be used as a punitive medsurenly as a deterrent (HCJ 7015/@&ri v.

92IDF Commander in the West Bank IsrSC 56(6) 352 (2002)).

The application of Israeli law to the East Jerusadeea and its residents does not diminish the
protections that international humanitarian lawnggahem. So long as the State of Israel seeks to
view East Jerusalem and its residents as partal|st is choosing to apply to East Jerusalem and
its residents additional strata of normative pridves, whose force is no lesser than that of
international humanitarian law. Israeli law carritssown constitutional protections, as well as
Israel’s undertakings under the provisions of imaional human rights law. Thus the application
of Israeli law to East Jerusalem, inasmuch as thie $f Israel insists on its application to East
Jerusalem and its residents, means that Isra@l;ding to its own position, is applying the
fundamental rights enshrined in Israeli law, ad agllsrael’'s undertakings under international
human rights law.

These matters have a direct impact on the statiasifJerusalem residents. The status of
Palestinian residents of East Jerusalem was givéret against their will. Refusing to accept
status meant denial of the right to continue livimgheir homes and risk of being forcibly deported
Indeed, first and foremost, the residency permiasigPalestinian residents of East Jerusalem a
right to permanently reside in their homes and imityurom deportation. This is not merely an
entry visa, like that given to immigrants who hageently arrived in Israel (tHAwad case429-
430) but a permit that attests to the reality fef $ind gives it legal forcéhid. at 433) Precisely
because of thighe permit, in the HCJ's words is given to Palestiran residents of East
Jerusalem by law and not by gracelbid. at 431). The dicta articulated by the court in‘thead
case is consistent with the special status of sisalem residents.

However, the additional step taken by the courhemit held that East Jerusalem residents are like
all other residents who may become naturalizedesis if they so wish but may lose their status if
they do not — subverts that special status. Althdtgst Jerusalem residents may request to become
naturalized citizens of Israel (provided they dskedo overcome the bureaucratic hurdles) very few
of them actually do. The majority of them do satiéfe conditions for naturalization laid out in
Section 5 of the Citizenship Law 5712-1952 (exahgdiperhaps some knowledge of the Hebrew
language), but they see themselves, and this fsgbigrjustified in terms of international law, as
residents of an occupied territory, whose statusriael has been forced upon them. They have ties
to the West Bank and have no desire for Isradfiaiship. Moreover, the acquisition of Israeli
citizenship through naturalization requires sweagahegiance to the State of Israel (Section 5{c) o
the Law), and very few consent to thisie State of Israel, as aforesaid is barred from fzing

this upon them

The right of every East Jerusalem resident to retun to his homeland

116.

In the absence of an obligation to naturalizes #@lso clear that the permit that is given to East
Jerusalem residents cannot imprison them in Eassdlem or in Israel as a condition for
maintaining their status. East Jerusalem residergsidents who have a special status — are
entitled, like any other person, to leave their Band return to it, without being at risk that thei
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travels abroad or their departure to the Occupiifbries, and even their acquisition of status in
another country, would lead to the deprivationhgit right to return to their homeland.

Reality of life often calls upon people to moveddeeign countries and live there, for various
periods of time and for various motivations. Oneymat deduce from this that in all instances the
connection with the country of origin has been sede

See in this regard:

J. Page, S. PlazMligration Remittances and Development: A Revie@lobal EvidencgJournal
of African Economies Volume 00, AERC Supplement 2, 245-336; P. Gustalsiternational
Migration and National Belonging in the Swedish Bibon Dual CitizenshjpActa Sociologica
2005; 48; 5).

The provisions of international law on this issupport the rights of individuals to return to their
countries, even if they are not citizens thereof.

Article 13(2) of the Universal Declaration of HumRights (1948) states:

Everyone has the right to leave any country, iniclgithis own, and to return
to his country.

Article 12(4) of the International Covenant on Caud Political Rights (1966), which was ratified
by the State of Israel in 199Conventions1040) continues and states the following:

No one shall be arbitrarily deprived of the righteinter his own country.

With respect to article 12(4) and the concept dbitearily deprived”, the UN Human Rights
Committee stated the following in its official inpeetation of the Convention’s provisions:

In no case may a person be arbitrarily deprivetthefight to enter his or
her own country. The reference to the concepthifrariness in this context
is intended to emphasize that it applies to allesaation, legislative,
administrative and judicial; it guarantees thatreiveerference provided for
by law should be in accordance with the provisi@aisis and objectives of
the Covenant and should be, in any event, reaseiirakthe particular
circumstances. The Committee considers that threréewy, if any,
circumstances in which deprivation of the righetder one's own country
could be reasonable. (UN Human Rights Committeee@iComment 27,
CCPR/C/21/Rev.1/Add.9 of November 2, 1999, para.@igreinafter:
General Comment 27.

In our matter, the interpretation that was giveth®words “his own country” is especially
important. Note that this specific phrase was haisen by chandghat is to say, it was copied

from the version that appeared in the Universal&aton of Human Rights). Attempts made to
limit the extent of this phrase, so that the rigltld only apply to those persons who were citizens
of the country to which they wish to return, weignadissed. This so that the possibility of returning
is not denied to individuals who are not considariéidens under the domestic law of the country
to which they wish to return.



See in this regard:
Hurst HannumThe Right to Leave and Return in International lawand Practice 56, (Martinus
Nijhof Publishers 1987).

In this regard the scholar Bossuyt adds that tkéside to deliberately choose the phrase “his own
country”, rather than the phrase “a country of whie is a national” was accepted in light of the
desire of many countries to confer the right tameto a country also on persons who have
permanent residency status rather than citizenship

(M. J. BossuytGuide to the "Travaux Preparatoires"” of the International Covenant on the
Civil and Political Rights, 261, (Martinus Nijhof Publishers 1987).

The selection of the broad term, i.e. “his own doyiris also consistent with Article 2(1) of the
International Covenant on the Civil and Politicagits, according to which each state party to the
Covenant undertakes to ensure the rights enshttieedin to all individuals residing within its
territory and territories subject to its jurisdarti without distinction of any kind.

The UN Human Rights Committee, the official intexfer of the Convention has also held that the
right to return to one’s country per Article 12¢d)the Convention, is not available exclusively to
those who are citizens of that country. It certaadso applies, so the Committee held, to those who
because of their special ties to that country, otbe considered “aliens”. As an example, the
Committee points out that this right shall alscalailable to residents of territories whose rule ha
been transferred to a foreign country of which they not citizens:

The wording of article 12, paragraph 4, does nsfirtfjuish between
nationals and aliens ("no one"). Thus, the persoiled to exercise this
right can be identified only by interpreting theaneg of the phrase "his
own country". The scope of "his own countig'broader than the concept
"country of his nationality”. It is not limited to nationality in a formal
sense, that is, nationality acquired at birth or byconferral; it embraces,
at the very least, an individual who, because of fior her special ties to
or claims in relation to a given country, cannot beonsidered to be a
mere alien. This would be the case, for example, nationals of a
country who have there been stripped of their natioality in violation of
international law, and of individuals whose countryof nationality has
been incorporated in or transferred to another natonal entity, whose
nationality is being denied them. The language ofricle 12, paragraph
4, moreover, permits a broader interpretation thatmight embrace other
categories of long-term residents, including but ridimited to stateless
persons arbitrarily deprived of the right to acquire the nationality of

the country of such residenceSince other factors may in certain
circumstances result in the establishment of choskenduring connections
between a person and a country, States partiesdsimaiude in their reports
information on the rights of permanent residentsetarn to their country of
residence. (General Comment 27, para. 20). (Emphasied)

121. In order to remove any doubt it should be notetthis context, that the prevailing opinion among
scholars is that the right to return per Articld4)2of the Covenant, is a right that is availalole t



individuals. It does not apply to large groups ebple, who were deported or immigrated to
foreign countries as a result of wars or other lgeisf Jagerskiold points out in this context:

There was no intention here to address the clafmsasses of people who
have been displaced as a by product of war or bigad transfers of
territory or population, such as the relocatiortbfnic Germans from
Eastern Europe during and after the Second World Wa flight of the
Palestinians from what became Israel, or the mownéwfelews from Arab
countries... The covenant does not deal with thaaeeis and cannot be
invoked to support a right to ‘return’. These claiwill require international
political solutions on a large scale. (S. A. F.efagiold, The Freedom of
Movement180 (1981).

See also Hannum, 59.

The special status of East Jerusalem residents sathe Oslo Accords

122.
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As stated, the judgment in thewad case turned a blind eye to the normative aspleatsapply to
East Jerusalem. These aspects necessitate a reaiambf the rule as it relates to East Jerusalem
residents. Moreover — over the course of the yiatshave elapsed since thevad judgment was
handed down other normative strata have been aglittedegard to East Jerusalem residents,
which increase the need to reexamine the ruleasplies to East Jerusalem residents and beg the
guestion whether Israeli law can still seek “symctiation” of their civilian status in such a way
that turns a blind eye to the special situation pieatains to East Jerusalem.

The State of Israel does not want Palestiniansast Berusalem to be its residents, and even less so
— its citizens. Israel thereby recognizes thatésédents of East Jerusalem are no different then t
residents of the West Bank, and even encouragédsrtiners’ link to the Occupied Territories and

to the Palestinian Authority. They in turn genegralb not view themselves at all as Israelis, but
Palestinians, who are connected to the Occupiedtdrées. Despite the fact that East Jerusalem
residents number a third of all the residents ofiskEdem, and despite the fact that they are edtitle

to participate in elections for the Jerusalem MipgitCouncil and for mayor (see Section 13 Local
Authorities (Elections) Law 5725-1965), they do geterally participate in elections. There is not

a single Palestinian member in the Jerusalem Mpatdi€ouncil.

An example of the fact that the State of Isradtséast Jerusalem residents as residents ofghe re
of the Occupied Territories is found in Israel’'cidéon to apply the same arrangements for exiting
abroad, returning to Israel and the West Bank atds upon arrival that it applied to the resthaf t
residents of the West Bank (the “open bridges pblichich we discussed) to East Jerusalem
residents. As aforesaid, this policy recognizednibeds of the residents of East Jerusalem and the
Occupied Territories to travel to Jordan and ofkrab countries, and not only for temporary needs
or for short periods, like visits or commerce, also for needs requiring continuous living abroad,
including for the purpose of studies, employment] tamily ties. From 1967 until today, departure
abroad and return has been possible by way of iaiwamd which also constitutes a return visa. This
applies equally to East Jerusalem residents aiderdgs of the West Bank. Both leave and return in
the same manner.
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The State of Israel's alienation of the Palestimsidents of East Jerusalem and the
encouragement of their forging links with the OdedpTerritories was given concrete expression
in the Oslo Accords, in the legislation for themdlementation and in implementation in practice.
Within the framework of the Oslo Accords, signetilezn the State of Israel and the PLO, Israel
explicitly recognized that East Jerusalem liehatheart of the conflict, and that there is a ceatepl
affiliation between the Palestinian residents oftEJerusalem and the rest of the Palestinian
residents in the West Bank and Gaza Strip

In the Oslo Accord A, dated September 13, 1993 lsmdertook to discuss the status of East
Jerusalem within the framework of negotiationsddinal settlement, and it agreed that
“Palestinians from Jerusalem who live there shallenthe right to participate in the election
process” to the Palestinian Council, “pursuanhmAgreement between the two sides”. In the Oslo
Accord B dated September 28, 1995 general rulesdialing elections for the Palestinian
Legislative Council and the Chairman of the Exeautvere agreed upon. It was agreed that
“Palestinians from Jerusalem who live there shalpbrmitted to participate in the election
process” (to elect and to be elected), providetttiey are not citizens of Israel. In Appendixdl t
the Agreement arrangements for voting in East déeaswere established. After signing these
agreements two laws were enacted for their impleatiem: The Implementation of the Interim
Agreement with Respect to the West Bank and thaGaiap (Restriction of Activities) Law
5755-1994, and the Implementation of the Interinne®gnent with Respect to the West Bank and
the Gaza Strip (Jurisdictional Authority and othewsvisions) (Legislative Regulations) Law, 5756-
1996. Israel’'s undertaking to hold the electionE&st Jerusalem and to enable the participation of
East Jerusalem residents in the elections wasiaedtin legislation. The legislation establishes
that these provisions would be implemented accgrttithe government’s discretion, with its
consent and notwithstanding anything stated inchgr law.

Since the first Implementation Law, elections ia Balestinian Authority have taken place three
times: in 1996, 2005 and 2006. East Jerusalemamsigharticipated in each of these elections with
the consent and support of the Government of Isfde Government of Israel defended its
decision to allow the patrticipation of East Jeresatesidents before the HCJ, which ruled that this
participation in the elections was lawful (HCJ ZBBPeleg v. Government of Israe(judgment
dated January 14, 1996): HCJ 550A86evi v. Government of Israel(judgment dated January 23,
2006 with reasons for judgment dated February 0690

As stated East Jerusalem residents took part imd®t recent elections, held in the beginning of
2006, as well. On January 17, 2006 the then Prinmgskér, Ehud Olmert clarified the decision to
allow East Jerusalem residents to participatearetactions. Below is a verbatim transcript of his
words, as published on the internet website ofdffice of the Prime Minister:

| want to remind you that in both 1996 and 200&ctbns were held in
Jerusalem. The responsible approach that | sugbbadth in 1996 and in
2005 said that while we do not concede our autharitl sovereignty over
all parts of Jerusalem, we certainly have an istéremaintaining East
Jerusalem residents’ link to a Palestinian staterent to the State of
Israel. We never thought that the State of Israeterest is that all East
Jerusalem Arabs will be citizens and participatdeelections in it. It is
impossible to deny them the right to vote in Patéest Authority elections.
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Since we are not interested in having them voteraeli elections, we
certainly need them to agree to participate inRhkestinian Authority
elections and therefore the decision was corrext &nd it is still correct
today [...]. | assume that most Israelis prefer et Jerusalem Arabs not
participate in Israel’s elections but in the elect of the state with which
they identify, i.e. the Palestinian state.”

http://www.pmo.qgov.il/PMOEng/Archive/Current+Evef#806/01/eventprel170106.htm

The Implementation of the Oslo Accords Laws — wharsestical implementation was approved, as
stated, by the HCJ — introduced the distinctiomveen the status of East Jerusalem residents and
the status of other residents of Israel into l&¥aw is it possible that in the current situatiormenre
Israel views East Jerusalem residents as pared®ahestinian Nation and encourages their links
with an independent Palestinian administration +hdependent Palestinian administration, which
apparently was something which even Mubafakad had striven to establish in 1988 - thAsvad
rule, as interpreted by the respondent, still reaitact? Is it possible that one may still spefk
“synchronization” of East Jerusalem and its rediglarith Israel, as interpreted by the court on the
basis of legislation in 19882 Clearly, the changasle to the law and the current situation no
longer permit the same attitude towards the switiEsast Jerusalem residents which regards them
as having been “swallowed” by the laws of statuksiael, as if they were immigrants like all other
immigrants.

Conclusion: the change of policy in view of realityof life and the normative changes
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It is impossible to look at the policy of resideneyocation without considering the normative and
factual aspects which we have illustrated. We Is@en that thedwad rule must be expanded so
that it may be reconciled with other norms of I&irkev, which imbibe the principles of human
rights and international humanitarian law. The egian of theAwad rule is also required within
the framework of drawing conclusions from its immpkntation until today and within the
framework of adjusting it to life in the modern wabr

In the‘Awad case, the court assumed a reality in which a padocates the center of his life

from one country to another. For a certain intgueniod, this center-of-life “seemingly hovers
between his previous place of residence and hispteve of residence”, however by the end of this
interim period the disconnection is complete. Tdgsumption does not always pass the test of
reality.

As we have seen from the examples that have beshatiove, a woman in a traditional society
who goes to live with her spouse in another couméy not severed her relations with the country
of her birth. This is the natural and only placeadfige for her if the relationship between the
spouses breaks down.

We have also seen other examples of how leavirmpdifor study and livelihood purposes, even if
it is for an extended period, comes to an end,llyswaen children are born and reach the age of
formal education. The bond with the country of orjgven if it has wavered over the years, is
revealed in all its might when one has to sendsakild to the education system.
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In the modern patterns of human movement in thbajlaillage, an extended stay abroad is a
frequent phenomenon. It does not cancel out thetanhand deep connection between a person
and the country of his or her birth. In times déisr;, or at the opposite end of the spectrum, when
starting a family or reaching retirement, the ui@&come home” is reawakened in full force.

In the years that have passed sincéAlead judgment, it has become clear that the simplistic
implementation of théAwad rule does not lead to the removal from East Jé&osaf those people
who have no real link to it, or those who camehm ¢ity as political agents only. Those who paid
the price of the technical application of thevad rule were those for whom Jerusalem was a home
to return to.

And perhaps even worse; tifavad rule has dangerous ramifications for the future early as
1967 Israel recognized, within the framework of tipen bridges policy, that it was necessary for
East Jerusalem residents to remain abroad for éedtieperiods of time in order to acquire an
education and a livelihood that were not availabléerusalem, and to preserve their societal and
familial links with Arab states. Israel also saw tiossibility of these residents fulfilling themszd
abroad as a clear Israeli interest. Now, when tieeeworld is one global village, the self
fulfillment of human beings is more and more degarian their mobility across international
borders.

The implementation of thdwad rule by the respondent places East Jerusalenerdsitietween a
rock and a hard place: their right to leave themkbs for a limited time for the purpose of self
realization, education, a livelihood and participatin the life of modern society clashes with thei
rights to a home and a homeland. TAwad rule has turned into a judicial cage which impniso
East Jerusalem residents, precludes them from Ineddge like everyone else, and confines them
to the narrow and forsaken space in which they Wwera. The punishment for leaving the city for a
limited time, as well as for acquiring status ihartplaces means losing one's home and the
possibility of returning to the homeland.

In light of the harsh results of thewad rule, and in order to conform it to the legal suthat

apply to East Jerusalem residents, it needs taemneed. There is no need to amend the ruling
that East Jerusalem residents live in Israel ly@iof the permanent residency permits that were
granted to them as a whole, in accordance witlttitey into Israel law. There is no need to amend
the ruling that Israeli permanent residency permitthe event that they are granted to an
immigrant from a foreign country, include a genetgbulation that the validity of the permit is
dependent upon the reality of being a permaneitars However, with respect to East Jerusalem
residents, for whom this piece of earth is home,\&ho enjoy the status of protected persons under
international humanitarian law, it must be held their residency permits in Israel include a
general stipulation that the permit does not exgiven following extended periods of living abroad
or the acquisition of status in another countryaflib, as stated in the judgment in thevad case,

the respondent is permitted to stipulate conditfongranting residency permits (Section 6 of the
Entry into Israel Law). However, the condition tinatist be read into the residency permits which
the respondent granted East Jerusalem resideht ihhose may not be revoked as a result of
continuous living abroad or the acquisition of ssaih another country.



Therefore, the honorable court is requested to isguan order nisi as sought and render it absolute
subsequent to receiving the respondent’s response.

7 April, 2011

Leora Bechor, Attorney Oded Feller, Attorney

Counsels for the Petitioners



