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Petition for Order Nisi

A petition for anorder nisiis hereby filed which is directed at the Respotslémappear and show cause

A. Why they should not refrain from removing Palestivd from the West Bank to the Gaza Strip
based on their registered address in the Palastimipulation registry held by Israel,

B. Why they should not register in the copy of theeBtihian population registry held by Israel the
correct addresses of residents of the Occupiedtitaén Territories, in accordance with the
notices and updates transferred to them by thesfdbn Authority in such a manner that the
copy of the population registry in their possessionforms both the original registry and reality.

Motion for Interim Order

The Honorable Court is hereby requested to issumtanim order prohibiting the respondents from
removing Palestinian residents of the Occupiedifbeies from the West Bank to the Gaza Strip based
their erroneously registered address in the Isteddl copy of the Palestinian population registry.

At issue, are Palestinians, protected residentdifgpPalestinian Authority identity cards and di#sg in

the West Bank; individuals who have establisheddmand families in the West Bank, whose source of
income and all their loved ones are located theyginng children who were born in the West Bank and
have lived there their entire lives; seniors whovatbto live with their children in their twilightears.

They are all in danger now: a walk to the groceoyes a visit with a neighbor, a commute to workyma
all end with their being taken into a military eard deported immediately, sometimes within howars, t
the Gaza Strip. All of them can expect military iobs to arrive at their homes in the middle of might,
and after a quick inspection of their addressdhercopy of the population registry, to be gathered
sent to the Gaza Strip, which is, as known, seafiechone enter and none leave.

One cannot overstate the severe injury causeceiolives and to the lives of their families. Tlssue
involves plucking a person from his place of resmeand sending him to a foreign place, a pladefhe
many years ago and sometimes, never even visitida Igross violation of the right of a protected
resident to choose his place of residenithin his country, years after he had made his homthere

One also cannot overstate the fear plaguing thaissainpeople who have suddenly turned into illegal
aliens in their land. Many are now fearful of leayitheir homes to go to school, work, the shopsnor
family visits.

Conceding the request will cause the respondentamage. The only considerations the respondents
may weigh, under international law and the casedihis court, are the benefit of the populatiown a
security considerations. Inasmuch as the resposthetfieve there are individual security considereti
which justify administrative measures against séaieperson residing in the West Bank, they maylava
themselves of the known administrative tools (sagkldministrative detention, assigned residencsg, et
Issuance of such order will not prejudice theirasaid power.

It shall be noted that in all individual petitiorecently filed on this issue, the Honorable Cosstied an

interim order — including in cases in which seguallegations were made (see for instance the 'sourt
decision in HCJ 2786/09alem v. Military Commander dated March 29, 2009; as well as the court’s
decision in HCJ 8729/08uali v. Commander of Military Forces in the West Bink dated October 29,
2010).
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Introduction

1. Imagine the following case:

John Doe, a resident of a community in the cerftémeocountry, updates his residential address at
the ministry of the interior. Mr. Doe has beenriyiin this address for many years, having moved
there from a community which was a part of GushfKiathe Gaza Strip. To his surprise, the
interior ministry refuses to update the address.dwéy that, but one day, he is forcibly put into a
military vehicle and sent to “his registered plafeesidence”, namely, the Gaza Strip, being a
resident of a “hostile entity”.

2. This bizarre scenario is a lived reality for thaudsiof Palestinians, protected residents of the
Occupied Territories who have been residing inwhesst Bank for years, after having moved there
from the Gaza Strip years ago. These individualdentaeir homes in the West Bank, and some
were even born and lived there all their livestifd end of 2000, Israel froze updates to its cdpy o
the Palestinian population registry and over theryé€particularly in recent years) has begun
relying on the (outdated) addresses appearingithanel deporting people from their homes on the
basis thereof.

3.  Countless similar cases have accumulated at tieesfbf the petitioners: people constantly
detained at checkpoints; delays and difficultiedevattempting to travel to Jordan via the Allenby
Bridge border crossing; inability to seek the segsiof the DCOs (which serve individuals
registered in its district); difficulty accessingchl authorities, etc. All this, based on an owtdat
address in the copy of the population registry.

4.  Worse still, the petitioners have been made awbdezens of accounts of deportations of people
based on their address: some deportations aredaut sporadically, following routine
examinations at a checkpoint; some deportationsaréd out in an organized fashion, by
gathering residents in the town square in the reiddlithe night and examining their identity cards
— some are ordered to return home, some to the &&paaccounts of people have found
themselves away from their spouses, parents, ehildromes and sources of income, in a place
which, under Israeli policy, they can no longewvkea

5.  This petition seeks two remedies: first and foreintosinstruct the respondents to refrain from
deporting protected residents living in the WestiBhased on their address.

Second, the respondents must update their cofnegfdpulation registry in accordance with
notices transmitted to them, as ruled more thae ovith respect to the powers of the registration
clerk, irrespective of claims they may have regagdi person’s presence in the address where he
resides.

The Parties



The petitioners are Israeli and Palestinian hurigdris organizations, who worlqter alia, each in
its own way, toward protecting the rights of thsidents of the Occupied Territories.

Respondent 1 (hereinaftéhe respondenj is the military commander, responsible for thestve
Bank Area on behalf of the State of Israel, whiak heen holding the West Bank under military
occupation for over forty years.

Respondent 2 is in charge of implementing Israaicyp in the West Bankinter alia, with respect
to the population registry in the Occupied Teriésr

Respondent 3, on behalf of respondent 2, is ingehaf administering the copy of the Palestinian
population registry held by Israel in accordancthle Interim Agreement between Israel and the
Palestinian Authority and the military legislatiamich incorporates it in the Territories.

Section A: Factual Background

() The Palestinian population registry and updatj the addresses of Palestinian Authority residents
in the Occupied Territories

10.

11.

12.

13.

The legal situation with respect to updating registl addresses in the Palestinian population
registry was anchored in Section 13 of the Ordganmding Identity Cards and the Population
Registry (Judea and Samaria) (No. 297) 5729-19é&(imafterthe Order regarding Identity
Cards and the Population Registry from the time of the occupation of the Territarimtil the
entry into force of the Oslo Accord. Under this ©rda resident of the Territories has a duty to
inform the competent authority of a change in kidrass within 30 day®llowing the effective

change

Where a change or amendment occurred in one qfdtiieulars detailed in
Section 11, a resident who has received an iderdity must notify the
population registry bureau in the jurisdiction @ place of residency as
established by the competent authority, therediiwi80 days.

A copy of the Order regarding Identity Cards arelBopulation Registry and its updates, is
attached and markd®f 1

It shall be emphasized that this is merely a retrea duty to notifyof a change in the address of a
Palestinian resident of the Territories, similartie duty incumbent upon Israelis inside Isrdes |
not subject to prior or retroactive authorizatigntbe military commander or any other official.
This is clearly indicated by the military order.

It shall be further noted that the language of dier is almost identical to the provisions of the
Population Registry Law 5725-1965, which applietsimael. This is the place to note that in a long
list of rulings, this court addressed the statuthefpopulation registry as presumptive evidemue
the restricted discretion of the registration offiavhich is_limited to technical issues regardihg
authenticity of the document submittiat registration. More on this will follow.

In the Interim Agreement signed between Israeltard?LO (“the Oslo Accord”), powers in this
realm were transferred to the Palestinian Authaitg it was determined that the Palestinian
Authority would administer the population registifythe residents of the Territories. In the words
of Article 28 of Annex Il to the Oslo Accord:



14.

15.

16.

17.

18.

1. Powers and responsibilities in the sphere ofifadipn registry and
documentation in the West Bank and the Gaza Silifptransferred from
the military government and its Civil Administratido the Palestinian side.

Article 28 of Annex Il to the Oslo Accord is atteed and markeB/2
Concurrently, Article 28 stipulates updatipgpcedures designed to:

10... avoid discrepancies and with a view to enabkngel to maintain an
updated and current registry.

These procedures compelled the Palestinian Authtaritransfer updating notices regarding
amendments to records in the Palestinian populagigistry to the Israeli side.

Immediately thereafter, the Accord expressly stifag that with respect to addresses:

The Palestinian side shall inform Israel of everyltange in its
population registry, including, inter alia, any change in the place of
residence of any resident

It should be noted that the Oslo Accord and Artk8eof Annex Il consistently refer to “residents

of the Gaza Strip and the West Bank” with a sifgyksath and to a single population registry rather
than two population registries. There is no spec#ference to updating addresses from one part of
the Territories to the other, which is in keepinghvthe fundamental principle set forth in the
Accord that the Gaza Strip and West Bank constiigingle territorial unit.

The Proclamation regarding Implementation of therim Agreement (Judea and Samaria) (No. 7)
5756-1995 (hereinafteProclamation No. 7, incorporated the Oslo Accord into military
legislation. Section 5 of the Proclamation stipegat

Transfer of powers and responsibilities in accocdanith Annex Il of the
Interim Agreement includes transference of all téghluties and
undertakings relevant thereto and the provisiothefinterim Agreement
shall apply in this matter.

A copy of Proclamation 7 is attached and marRé&i

The matters are clear and explicit: the authodtypdate the registered address of a resideneof th
Palestinian Authority was transferred to the Pai&st side. In order to ensure that Israel holds an
accurate copy of the Palestinian population registivas determined that the Palestinian side must
retroactively updaténe Israeli side of every change it makes to ¢ggstry — with the duty to

inform of changes made by the Palestinian side to retsidi@ddressespecifically highlighted.

It should be emphasized that the respondent hagopsty acknowledged that the authority with
respect to updating addresses — including betweefsaza Strip and West Bank — has been
entirely transferred to the Palestinian Authority.

Thus for example, on December 4, 1995, MK Naomiafazontacted Major General Oren
Shachor, then coordinator of government activitiethe Territories (COGAT) and raised a number
of questions regarding passage between Gaza aWdebieBank, including:



19.

Change of address from the West Bank to the Gagaa®td vice versa: Is
such change of address possible? To which authisribe application
submitted? What is the duration of the decisiorcess?

On January 9, 1996 (after the issuance of ProclamBlo. 7 which, as stated, incorporated Annex
Il of the Accord into the Territories’ internal titary legislation), the response of the assistant
the COGAT, Lieutenant Colonel Shmulik Ozenboy wexeived. According thereto:

In response to your query regarding changes ofeaddrom the West Bank
to the Gaza Strip, | hereby inform you that resfmlity for this issue has
been transferred to the Palestinian Authority dreddfore it should be
contacted with respect to this matter.

A copy of MK Hazan’s letter dated December 4, 1B98ttached and marké&d4.
A copy of the letter of the assistant to the COGHated January 9, 1996 is attached and marked
P/5.

Moreover, still today, the respondent acknowledfas the administration of the population
registry is under the sole responsibility and arithof the Palestinian Authority. The respondent
himself has emphasized the importance of the iiétiaAnd correctness of the Israeli held copy of
the registry in accordance to the original registeld by the Palestinian side. So for example, on
May 14, 2007, petitioner 1 (hereinaftetaMoked) received a letter from the office of the
respondent’s legal advisor dated May 7, 2007 whiqflicitly stated that:

The Palestinian registry is under the direct alityof the Palestinian
Authority which administers it. A copy of this ragiy is also held by the
Israeli side, in accordance with Article 28 of thieil annex to the Interim
Agreement. The Israeli side, as a proper admitiggrauthority, is obliged
to ensure that its records are reliable and coemedtmeet the requirements
of security legislation, case law and good govetean

[..]

Unilateral updating of the registry by the Israsitie is not possible seeing
as the entire registry is administered and rurheyRalestinian side in
keeping with the provisions of the Agreement.

A copy of the letter from the office of the respentls legal advisor dated May 7, 2007, is attached
and markedP/6.

(ii) The “freeze” on updating the copy of the pomtlon registry

20.

21.

In 2000, the respondent decided to halt all updat@sldresses of Palestinians between the Gaza
Strip and the West Bank in the copfyregistry he possesses. The records appearihg icopy of
the population registry at the time were not exadior tested, but “frozen” as they were, with no
possibility of changing, amending or challenging it

As stated, the power to update addresses in thdadgn registry was transferred to the Palestinian
side and Israel was left with a copy of it only.eféfore, the respondents could only prevent the
updating of their copy of the registry, and so thak



22.

23.

24.

25.

26.

27.

Initially, in keeping with the Interim Agreemenhet Palestinian side continued to update the
addresses of Palestinians in the original regisintify the Israeli side thereof and indicate the
correct address in the identity cards it issued, the Israeli side ignoretthe updates and
deliberately left its copy of the registry as itavdfrozen”.

“Freezing” the_copyf the registry is a powerful tool, since, as gadéd by many complaints filed
with HaMoked, the respondent instructed militarfyaidls in the West Bank — at checkpoints,
border crossings etc. — to rely only on the copthe registry. Thus, these individuals found
themselves being detained again and again at cbiet&pdetained and interrogated at border
crossings and more. The result was that such sdifficailties were caused to individuals whose
addresses had been updated by the Palestiniaivintenistry but not in the Israeli held copy
the registry, that the Palestinian side haltedidlates to the original registry it administers

According to figures presented to the court byrdspondent in April 2009, in the context of HCJ
2786/09Salem v. Military Commander, which is discussed at length below, there_araghnds

of Palestiniansvho are in the West Bank and whose registereceaddn the Israeli held copy of
the registry is in the Gaza Strip. Some are noh eweare of this as the original and decisive
population registry (i.e. the one administeredh®y/ Palestinian Authority) and their identity cards
list their correct address

A copy of the relevant section of the respondemgdponse in HCJ 2786/09 is attached and marked
P/7.

It should be noted that the respondent concurreottyinued to permit the entry of Palestinians
from the Gaza Strip to the West Bank, at timesnalter numbers and at times in larger numbers,
this without stipulating any conditions or restioets.

The result is naturally utter chaos. Many Palestigiwho arrived from the Gaza Strip and
established their homes in the West Bank lawfdilynd themselves being detained at checkpoints
and facing bureaucratic obstacles resulting froeneifioneous record of their address in the Israeli
held copy of the registry. Prisoners and detaimese released to the Gaza Strip on the basis of
this erroneous record and those arriving for & iisthe Gaza Strip have often found themselves
stranded with no possibility of returning home.

The director of the Palestinian Civilian Committee¢he Palestinian interior ministry described the
“freeze” policy and its significance in the contexta case involving a Palestinian who had recently
moved from Gaza to the West Bank for her weddingd,\aho, as per an arrangement reached in a
petition in her matter (HCJ 2680/0X¥mer v. Military Commander in the West Bank) submitted

a notification of change of address to the Palestimterior ministry. The director wroteter alia:

The Israeli side has refused to accept notificatimichange of address
transferred by the Palestinian side since 200@icpéarly address updates
from Gaza to the West Bank. This is why it is ingise that Ms. ‘Aisha
‘Amer clarify the reason for submission of her fiotition of change of
address and why the comment appears on the naitificd his in order to
perform an update of address on the Israeli comgytem, such as the
one updated on the Palestinian computer system...

Thus, we have not updated Ms. ‘Aisha ‘Amer’s adsliasher identity card
attachment, in order to spare her the difficulilbe may face when she
travels through checkpoints in the West Bank, uhéllIsraeli side signals



28.

that it had updated her address in the Israeli coenpystem in accordance
with the natification transferred thereto.

A copy of the letter from the Palestinian intenoinistry and its translation into Hebrew are
attached and markd®8.

It should be noted that in this case, the petitias deleted by mutual consent after the remedy
sought therein — the petitioner’s passage fronGaea Strip to the West Bank — was granted.
Currently, an additional petition in the petitiolsamatter, concerning the update of her address
following its update by the Palestinian interiomistry, is pending before the court (HCJ 660/08
‘Amer v. Military Commander in the West Bank, hereinafterthe ‘Amer casg a motion for
consolidation of the petition at bar with HCJ 6@i® filed in conjunction with this petition).

(iii) Palestinian residency in the West Bank

29.

30.

31.

32.

33.

Over the years of the Israeli occupation, tenfhiofisands of Palestinians made their homes in
communities in the West Bank. They started famiied found a livelihood in the place they called
home. They weaved their web of social connectiomsrautines around these places. These
individuals are all protected residents who lawflibld status in the Occupied Territories and who
were registered in the Palestinian population tegiSome have never been to the Gaza Strip;
some arrived from abroad to the West Bank throtigdome were born there and relocated to the
West Bank.

All those residents, whether their registered asklne the Israeli held copy of the Palestinian
population registry is Jenin or Khan Younis, freegtablished their homes in their land, according
to the recognition that the Occupied Territories asingle territorial unit with a single populatio
registry. At a certain point, this recognition vaaxchored in the Oslo accords, which were anchored
in military legislation.

The military commander has obviously also acteacitordance with this recognition (which, as
stated, was also anchored in military legislatiamyg never placed any restrictions on these
individuals as they were establishing their hors.only have the military commander’s orders
never required any permit for doing so (a reviewnditary legislation reveals that the only order
respecting “change of place of residence” appligg t Israelisas detailed below), but also in
practice, he allowed residents of the Occupiedifbeies, protected residents under international
law, to freely establish their homes in their ldoddecades.

One should duly note the various arrangements whage developed over the years in regards to
Palestinian travel to the West Bank. These arraegésrhave changed over time, yet a review
thereof reveals that all were aimed at resolvirgissue of passage by residents of the Occupied
Territoriesin Israel, without any attention to issues regarding theéttlement” in Gaza or the
West Bank.

We shall briefly detail these arrangements, incitnigtext of which tens of thousands of Palestinians
moved in both directions, sometimes while openlyytag many personal belongings,
accompanied by their families, with the clear kredlge of the respondent:

e In 1967, the West Bank was declared a closeithmnyilzone, however, in practice movement
into it was not restricted. In any event, until thebreak of the first intifada in late 1987,
general exit and entry permits granted by the amilito all residents of the Occupied
Territories were in place. These included no retstm.



In 1988, after the outbreak of the first intidadhe military commander suspended the general
permits in the Order regarding Suspension of thee@g Entry Permit (Residents of Held
Areas) (No. 5) (Temporary Order) (Judea and Samarié8-1988. This Order required
persons seeking entry into the West Bank to olikenmilitary commander’s consent thereto.
Those who obtained consent freely entered the Bask, without any restrictions placed on
their residency in the West Bank, neither orallg aartainly not in a written permit. It should
be stressed that the law does not require the mromnt of written authorization and indeed, in
practice, the aforesaid consent was given oraltietime of entry into the West Bank in the
very permission of the passage.

In the mid-1990s, the interim and subsequerdeagents were signed. The Interim Agreement
was applied to the Territories through military @deanations and became part of the internal
law of the Territories (HCJ 1661/05 HCJ 166 1H)& Aza Regional Council v. Prime

Minister, IsrSC 59(2) 481, 521; HCJ 7957/®arabeh v. Prime Minister of Israel TakSC
2005(3) 3333, 3344; HCJ 2717/96i v. Minister of Defense, IsrSC 50(2) 848, 855).

The Interim Agreement, includédafe passage” arrangementsThese arrangements, which
reached full implementation with the signing of B&fe Passage Protocol in 1999, allowed free
passage between the West Bank and Gaza Stripgthistael, using a “safe passage card”,
without the need to submit an application and hxeviewed. For the purpose of illustration,
one may study Article 10 of Annex | of the Interikgreement which stipulates three routes for
travel between the Gaza Strip and West Bank, oslwbassage is allowed during daylight
hours. In general, travel was independent anddlssgnger was required to arrive at the other
geographical part of the Territories within a sfieditime. As stated, usage of the safe passage
was made via a “safe passage card”. With respegmrsons barred from entering Israel it was
determined that they could use the safe passaghuttes escorted by the Israeli police which
operated twice a week.

The safe passage arrangement placed restrictiotie anutetravelled between the Gaza Strip
and West Bank, on the duration of trased on the manner of transportatmmsaid route. The
arrangement placed no restriction on residing énwrest BankThe arrangement did not
require individuals travelling from the Gaza Strip to the West Bank (or vice versa) to
return within a specified timeframe. The arrangemet included no mechanism allowing
such a restriction on the duration of stay The arrangement did not include a restriction
respecting the purpose of travel nor required Hssenger to declare the purpose of his
journey.

The Safe Passage Protocelas signed on October 5, 1999. It implementegtheiples set
forth in the Interim Agreement, particularly theeming of the shuttle line which would allow
persons barred from entering Israel to use thepsfsage as well.

During the time the safe passage was operationalarage of 10,000 people travelled
between the Gaza Strip and West Bank each monthtadh over 100,000 Palestinians freely
travelled between the parts of the Territoriesmyithis period.

A copy of Article 10 of Annex | to the Interim Ageenent is attached and markext®.
A copy of the Safe Passage Protocol is attachedrankiedP/10.

It should be noted that other arrangements exat@mwyside the safe passage. So, for example,
Palestinian police officers were allowed to fremlgve between the parts of the Occupied
Territories in the context of police deploymentilighout the Territories. These arrangements



were explicitly stipulated in the Interim AgreeméAnnex | to the Interim Agreement, Article
VI and appendices 2-3). On this issue, the pettismefer to the state comptroller’s report of
the time, which examined the manner in which Paiest police officers travelled for leave
from the West Bank to Gaza. The report indicatésonty that there was no procedure of
issuing “permits” or “licenses”, but also that atextain point Israeli officials forewent the
process of checking the police officers’ luggagd aere satisfied with checking name lists
only. Additionally, attached herein is an affidawit Lieutenant Colonel (reserves) Dr. Koby
Michaeli who served as the commander of the soisthict coordination office in Gaza
between 1994 and 1996 and subsequently in oth@rgasitions in the coordination
apparatus and who now serves as the prime mirssi&l’'on Palestinian and Arab countries
issues as well as a researcher and lecturer Betié&urion University. In his affidavit, Dr.
Michaeli declares that those police officers did meguire a license or permit in order to enter
the West Bankit follows, a fortiori, that they did not require one in order to estdbtheir
homes therein.

A copy of Article VI of Annex | of the Interim Agement and Appendices 2-3 is attached and
markedP/11

A copy of the relevant section of the state coniler's 48" report is attached and marked
P/12

A copy Dr. Michaeli’s affidavit, originally attackieo HCJ 2786/09 (see below) is attached and
markedP/13

e Additionally, passage through Israel was madssibte subsequent to obtaining a permit to
enter Israel. After the outbreak of the seconddd8, the safe passage arrangement was
suspended and from that point on, a Palestinianwiloed to travel through Israel required a
permit to enter Israel. The only restriction markedthe permit related solely to presence in
Israel

It should, of course, be emphasized that the adiidexpplies only to persons who travelled
through Israebnd not to those who travelled by another roateekample, via Egypt and
Jordan, who then, were not required to hold a getovénter Israel.

(iv) Forcible transfers from the West Bank to thea@a Strip

34.

35.

At a certain point, the respondent’s policy resimgcindividuals whose address was erroneously
preserved in the registry took a turn. They suddémind themselves declared “illegal aliens” in
their homes, foreigners in their land, sometimésrdfaving lived in the West Bank for a decade
and more, all based on their erroneously registadeliess in the Israeli held copy of the
Palestinian registry, as if this was foreign citizkip no less. In extreme cases, even people who
were_born in the West Banlere declared “illegal aliens” in danger of deptidn, only because

the respondent refused to allow their address whected so that it corresponds to their place of
residence, and their registered address was emuslygareserved in the copy of the population
registry. With time, the respondent began treatiregn as “illegal aliens” and deporting them to the
Gaza Strip based on their registered address ioaje of the registry.

Over the years, HaMoked has handled the casesidergs of the Occupied Territories living in
the West Bank who were deported to Gaza or fouanhsielves therein and were not allowed to
return. In most cases in which petitions were fitbeé state decided to allow them to return home,
such that the issue was never brought before the. ®ee for instance, HCJ 5504/K&hlout v.

IDF Commander in the West Bank HCJ 3555/08abahin v. Commander of the Military

Forces in the West BankHCJ 4465/09dili v. Commander of the Military Forces in the West
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Bank, HCJ 396/08)'ais v. Commander of the Military Forces in the West Bank, HCJ 5463/06
Effendi v. Commander of the Military Forces in theWest Bank HCJ 9951/0&\bu Btihan v.
Commander of the Military Forces in the West Bank HCJ 810/07Abu Sha’aban v. Military
Commander in the West Bank HCJ 9386/0Firani v. Commander of the Military Forces in
the West Bank HCJ 111/08aber v. Commander of the Military Forces in the Wet Bank,
HCJ 10520/0Rbu ‘Abed v. Commander of the Military Forces in the West Bank

It should be noted that the state persevered whjection to allowing passage from the Gaza Strip
back to the West Bank only in cases in which igouted there was intelligence information
against the petitioners which indicated a risk esiagfrom their passage through Israelwhich

is required for the purpose of their return to\West Bank. In the Ward case (HCJ 3519/0ard

v. Commander of the Military Forces in the West Bani which involved a Palestinian who was
deported to the Gaza Strip as part of his release fdministrative detention and sought to return
to his home in the West Bank, via Israel,oader nisiwas issuedHowever, security officials then
notified that the petitioner had been declared e@iaind would be arrested on contact, which
obviated review of the issue. The petition wasatejé without a ruling.

HaMoked has accumulated more and more cases stich aforesaid. In late 2007, in the course of
providing assistance in these cases, HaMoked disedyto its surprise, that the respondent had
suddenly begun issuing permits to remain in thetVBagk for Palestinians who had moved from
the Gaza Strip to the West Bank — for the firsetisince 1967!

As stated, for years no permits whatsoever werngired, nor did such exist in theory or in practice,
for the entry or presence of Palestinians in thetvBank. There was also no distinction between
residents of the Territories whose registered addneas in some locality in the West Bank and
residents of the Occupied Territories whose regigtaddress was in some locality in the Gaza
Strip.

Only toward the end of 2007, HaMoked handled soases, in the context of which, it suddenly
came to light that the respondent — without angrpmbtice, publication or official order — issued
permits never before seen: stay permits for Palesis in the West Bank.

HaMoked contacted the COGAT in an application unbder-reedom of Information Act in an
attempt to understand the sudden change, its sudestdss commencement date and the legal
authority for it.

The COGAT's response of May 18, 2008, indicated tiva respondent had made_an internal
decision, without any formal proceeding, withoutesrdment to the pertinent legislation and
without publicizing his decision, that “as of Novieen 2007, a resident of the Gaza Strip who is
present in the Judea and Samaria Area is requiredld “a permit ‘to remain in Judea and
Samaria’ and the permit is designed solely for phigose”.

The response further stated that the first evermtamit was issued only on December 25, 2007!

Copies of HaMoked's letter and the COGAT's respatested May 18, 2008 are attached and
markedP/14-P/15

To complete the picture, one should note that va#ipect to persons seeking to move from the
Gaza Strip to the West Bank ndas opposed to individuals whom this petition @ns, who, as
stated, already reside in the West Bank), a “proetbr processing applications by Gaza Strip
residents to settle in the Judea and Samaria Awvaa’published in March 2009. Clearly, the new
procedure has no direct impact on our matter,@seedure published in March 2009 obviously
cannot be applied retroactively to those livinghia West Bank for many years.



(v) The position of the court in individual petitits on this issue: harsh criticism of the respondent
position and revocation of deportation decisionscacdingly

43.
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Having been requested to address questions aisthgs petition in individual petitions, the court
expressed its opinion regarding the unacceptalufithe respondents’ policy. So, for example, in
HCJ 2387/0&abah v. Military Commander, a petition was filed in the matter of four chédr

from the West Bank whose registered address itstheli held copy of the Palestinian population
registry is in Gaza. The Palestinian Authority sfenred the notice updating their correct addness i
the West Bank in accordance with the Interim Agreetnbut Israetefused to update the copy of
the registry according thereta

In the response to the petition too, the responglersisted in his refusal to update their addness i
his copy of the registry on the claim that transifiee of a substantive application by the Palestinia
Authority and Israeli authorization is a conditifam updating the Israeli copy.

The petitioners stressed that this position lackslagal basis and that according to the Interim
Agreement, as stated above, authority to updatadtieess is not subject to any Israeli
authorization and does not require any transfereha@ application for Israeli authorization — even
when the case involves a change of address froif@alza Strip to the West Bank

In the course of the hearing, the court rejected#ispondent’s argument that a “detailed
application” must be transferred to him and cledfthat even if it is a change of address from the
Gaza Strip to the West Bank, inderdnsference of an updating notification suffices ad the
respondent is obligated to update the petitionersaddress as stated in the notificationin view

of the justices’ clear position, the respondent e@spelled to retract and notify that he would
update the copy of the regisiryaccordance with the Palestinian Authority's notfication
(although it was agreed that the notification wdnddtransferred once more):

Following deliberations and as per our recommendathe respondents
have notified that if theotification of the Palestinian Authority attached
to petition 18/80 [should read P/18, E.C] is trensfd to the respondents
directly by the Palestinian Authority rather thadirectly via the
petitioners, the respondents will amend the regidtaddresses of
petitioners 1-4 in the Israeli held copy of theddtihian population registry
according to their correct address which is inRlagnallah district.

Indeed, the notification was again transferrechtorespondent and the petitioners’ addresses were
updated in the Israeli held copy of the Palestimégistry.

Additionally, the honorable court addressed thadssso in the context of petitions filed in ortter
prevent the expulsion of residents from their hgrassaforesaid. It should be noted that a person
whom it was decided to deport is rarely able tdtipetthe court prior to being deported to Gaza as
these are summary deportations, sometimes withirshwithout any hearing. Such cases were, in
fact, the first occasions since the Ward case whiolight the question of deportations before the
court.

One petition was HCJ 6685/@@&houiji et al. v. Military Commander in the West Bank
(hereinafterthe Kahouji casg, where the matter of a Palestinian who movetiéowest Bank in
2006 after having been issued a permit to traviiedNest Bank through Israel was heard. The
petitioner since married and the couple had childBiring routine passage through a checkpoint
in the West Bank, the petitioner was apprehendddiasignated for deportation based on his
registered address. This petition is pending befweecourt and was consolidated with the aforesaid



46.

47.

HCJ 660/08. A motion for consolidation of the petitat bar with HCJ 6685/09 (and, as stated,
with HCJ 660/08 is submitted in conjunction witlistpetition).

A second petition was HCJ 2786/88lem v. Commander of Military Forces in the West Bnk
(hereinafterthe Salem casewhich involved the case of a Palestinian polifeeer who moved to

the West Bank in 1995 as part of the deploymetti@fPalestinian police under the Interim
Agreement, with Israeli coordination and under sdexrrangements established for the movement
of Palestinian police officers. He has since mdreed had children. The petitioner was arrested in
his home and designated for deportation basedsoregistered address.

On December 15, 2009, there was a hearing in tleerSzase. Having heard parties’ arguments, a
decision was handed down on the same day to issokgar nisias soughtSubsequently,

following further review of the matter, the respentinotified on January 20, 2010, that the
deportation order would be revoked and the pettiamould be released home

A third petition was HCJ 8729/0Buali v. Commander of Military Forces in the West Bank
(hereinafterthe Suali casgwhich involved the case of a Palestinian who naaeethe West Bank
in 2000 using the safe passage arrangements. étitioper also married over the years and had
children. During routine passage through a WeskRdeckpoint, the petitioner was apprehended
and designated for deportation based on his regitaddress. Only after filing the petition, dié th
respondent make security allegations against hitmwiich he thought to substantiate his original
decision.

In a hearing in the petition held on January 7,02@ie court criticized the respondent’s position
and clarified thathere were substantial legal difficulties in the tlesis he sought to present

This, inter alia, due to the respondent’s difficulty in pointingadegal authority to substantiate his
position (see for example, comments of the justitedg the hearing in HCJ 8729/09 dated
January 7, 2010). Among other things, the justiates expressed their position that:

There was free movement in the context of the fiassage between Gaza
and Judea and Samaria. This is something that eeapted and had
become permanent and you don't take action agiitdbdw is it possible to
deport in these circumstances, especially afteyé¢ans?

At the time this movement was carried out in pgtihe settlement was
entrenched. What happened [later] has no allededtaéind the area
commander was apparently aware of this mass mouefnoem one area to
the other, and no action was taken on it, and thiteemhad become
effectively permanent, so how can you come toddly eidifferent moral [
should read institutional, E.C] approach?

The deportation measure is problematic here.

Moreover, the honorable justices clarified thatreirecircumstances where there are security
allegations; usage of the deportation measureoisigmatic:

Indeed, handling security problems is divorced ftbequestion of one
measure or another. An authority has the propat®tools relevant to the
circumstances. Deportation is a problematic medseire.

A copy of the transcript of the hearing in HCJ 802dated January 7, 2010 is attached and
markedP/16



At the end of the hearing, the court instructedréspondent to reconsider his position and file an
updating notice within a few days. On January D8, the respondent notified that after further
review of the matter he decided to revoke the dafion order

A copy of the court’s decision in HCJ 8729/09 daladuary 7, 2010 is attached and mafR&d.

(vi). Petitioners’ communications with the responats

48.

49.
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Over the years, HaMoked contacted the respondartand again challenging his decisions to
deport individuals from their homes in the West BemGaza and his refusal to update the
addresses of those who had moved to the West Bahk ilsraeli held copy of the Palestinian
population registry. These communications were niadgecific cases as well as on a general,
theoretical plane.

Thus for example, as early as March 24, 2005, Hadalontacted the state attorney’s office in the
matter of a decision to deport two residents fromm\West Bank to the Gaza Strip. This letter was
sent following communications on this issue toldgal advisor for the West Bank and after
intervention by the state attorney’s office ledhe cancellation of the decision to deport them. In
its letter, HaMoked requested that “the relevafitials be immediately advised of the
unlawfulness of their actions, the term ‘illegakal inasmuch as it refers to Palestinians who are
present anywhere within the occupied territory toieleen and relocation be acknowledged
including all the ramifications thereof”.

HaMoked also noted that “there is room to instalctelevant law enforcement officials that the
fact that an address appears as ‘Gaza’ in an fgexatid does not constitute legal capse sefor
deporting a person from the West Bank to Gazaroddtaining him”.

The letter also detailed other ways in which ttepomdents’ decision to recognize an individual as
an illegal alien based on his registered addressgeessed: releasing detainees and prisoners to th
Gaza Strip rather than their homes; preventinggmsrsvhose homes are in the West Bank from
returning thereto following a visit to Gaza; refusaprocess applications in general and
applications for travel abroad via the Allenby Ryéd

A copy of HaMoked’s letter to the state attorneyffice dated March 24, 2005, and its attachments
is attached and marké&d18

On May 31, 2005, HaMoked contacted the Israel Rridervice Commissioner and stressed that
prisoners should be released from prison to thfdceve residential address, rather than their
erroneously registered address in the copy of dpellation registry.

A copy of HaMoked’s letter to the Israel Prison\ez Commissioner dated May 31, 2005 is
attached and markdf19

On June 20, 2005, HaMoked contacted Att. Osnat Mewulitector of the HCJ department at the
state attorney’s office, demanding the cessatiafepbrtation of Palestinians residing in the West
Bank to Gaza. In its letter, HaMoked stressedsitlents of the Territories have a right to change
their place of residence within their land.

A copy of HaMoked’s letter to the state attornegffice dated June 20, 2005, is attached and
markedP/20,

On March 2, 2008, HaMoked contacted the civil adstiation requesting a status update on
processing of notifications of change of addressdferred by the Palestinian Authority to the
military authorities; this, in regards to individsiavho relocated to the West Bank with the
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knowledge and consent of the respondents and liagasthose address the Palestinian Authority
sent an update to the respondents as per thentnfgnieements.

A copy of HaMoked's letter to the civil administiat dated March 2, 2008 and markef1

On April 16, 2008, HaMoked received the respondertponse dated April 15, 2008, according to
which address updates inside the West Baekdone by the Palestinian Authority with notfion

to the person in charge of the population registitye civil administration. However, address
updates between the Gaza Strip and West Banktitute, according to the respondents, no less
than authorization regarding change of place dfleexe which requires authorization by senior
officials and only in exceptional and humanitari@ses. This, despite the fact that all the afodesai
updating notifications and the power to registergsame are found in the same legal source!

A copy of the respondents’ response dated ApriR0B8 is attached and markef22

On December 11, 2008, HaMoked contacted the regmbsdegal advisor requesting a copy of the
procedure for removal of Palestinians from the ViBestk to the Gaza Strip, the existence of which
was conveyed to HaMoked in a telephone conversafioa respondent’s legal advisor was further
requested to specify the legal authority for exiecubf the deportation, the number of Palestinians
deported, and the dates of their deportations.

A copy of HaMoked’s letter to the respondent’s leadvisor dated December 11, 2008 is attached
and markedP/23

On February 19, 2009, some two months after the afathe letter, HaMoked contacted the
respondent again and requested his response l&ttdre

A copy of HaMoked'’s letter to the respondent’s leagdvisor dated February 19, 2009 is attached
and markedP/24

On October 22, 2009, HaMoked contacted the respisdegal advisor requesting to halt
deportation procedures against a Palestinian wtdaan living in the West Bank for some ten
years (his case is not detailed above). As st#teglis a rare case where the intended deportee and
his family managed to contact HaMoked beftire deportation was executed. After HaMoked sent
two urgent letters and had telephone conversatidthsrepresentatives of the legal advisor, it was
advised that the deportation would be postponéd#d not yet been completed. Despite this,
some 20 minutes later, the deportation was conghlete

Consequently, on October 29, 2009, HaMoked serthantetter of complaint regarding this
conduct to the legal advisor. On November 11, 26f28loked sent another letter of complaint
regarding similar conduct in another case; in tagk, the legal advisor's representatives refused t
postpone the deportation in the absence of a codetr, this despite being informed that an urgent
petition (the Suali petition) was filed with theurbin conjunction with a request for arder nisi
Fortunately, in that case, the order was issuearbehe deportation was completed, the military
vehicle turned back and the petitioner was retutnedistody. As stated, on January 7, 2010, a
hearing was held in the aforesaid petition, follegvivhich and following comments made by the
court, the respondent retracted his decision toddpe petitioner (!).

A copy of the letters of complaint sent to the msfent’s legal advisor dated October 19, 2009 and
November 11, 2009, and their attachments are &thahd marke&/25-P/26
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On December 12, 2009, HaMoked received the resportbe letter of complaint dated October
29, 2009, from the respondent’s legal advisor datethe same day. The letter’'s language indicates
that the response refers, in effect, to both Ietbéicomplaint.

Following reference to the individual case, théelestates:

With respect to your allegation that in view of thetitions filed with
regards to the military commander’s power to ottierremoval of Gazans
from the Judea and Samaria Area, it is not possitikis point to order
removals until an HCJ ruling on the issue of pphej we clarify that
submission of the petitions does not of itself ddrgypowers of the military
commander and negate his ability and obligatiomaée decisions on this
issue. This, pending a judicial order instructitigenwise...

As a lesson from the above incident and otheripa&tents and in order to
prevent misunderstandings, it has been decidedrttia¢ absence of a court
order delaying the removal of Gazans from the JadelaSamaria Area, no
intervention will be made on our part and no resgowmill be sent, that we
intend to attempt, beyond the requirements of tavdelay the removal.

A copy of the legal advisor’s letter dated Decenitizr2009 is attached and marke/@7.

On January 12, 2010, HaMoked contacted Att. Osratddl, director of the HCJ department at the
state attorney’s office protesting the deportatiself, the nature of the procedure whereby it is
undertaken and particularly the legal advisor'stims In its letter, HaMoked detailed the gravity
of the deportation and the procedural flaws accawipg it: the absence of a hearing and denial of
a right to plead, which result in a summary depgimta in contravention of the military
commander’s duties as an administrative agencycifsgaly, HaMoked protested the legal
advisor’s position that he does not intend to pmstpa deportation even after receiving a
communication from counsel for the intended deorémd even after a petition was filéathe
absence of a court order.

A copy of HaMoked’s letter to the state attorneyffice dated January 12, 2010, is attached and
markedP/28

On February 4, 2010, HaMoked received a letter filoenstate attorney’s office dated February 3,
2010, indicating its letter had been transferraddference by the relevant officials.

A copy of the letter of the state attorney’s offaated February 3, 2010 is attached and marked
P/29

On February 24, 2010, HaMoked again contactedttte attorney’s office requesting a response.

A copy of HaMoked’s letter to the state attorneyffice dated February 24, 2010, is attached and
markedP/30,

Two months after the date of the first letter, Hddgld contacted the state attorney’s office on
March 16, 2010, requesting a response.

A copy of HaMoked’s letter to the state attornegffice dated March 16, 2010, is attached and
markedP/31

As of the date of submission of this petition, thedters remain unanswered.



Section B: The Population Reqistry

Section B1: The population reqistry — basic concept

63.

Before the petitioners detail their position, ipaprs that, unfortunately, one must reiterate basic
concepts regarding the essence of the populatgisting and the powers of the registration clerk.
These matters are doubly pertinent in our caselwdides not involve the original population
registry, but a copthereof held by Israel.

() The population registry — presumptive evidence

64.

65.

66.

67.

This court has ruled, time and again, that the envith regards to the population registry is that
the population registry is_a statistical-documentagistry which constitutes, at most, presumptive
evidenceof the veracity of its content. The following wased as many as 45 years ago in the
Funk-Schlesingercase:

It is clear and beyond any doubt that the role gastration clerk... is
nothing more than the role of collector of statigtimaterial in order to
manage the record of residents.

(HCJ 143/62Funk-Schlesinger IsrSC 17(1), 225, 243) (1963)).

If this were not clear enough, the matter was eiplianchored in Section 11b of the Order
regarding Identity Cards and the Population Regi&triginally 11a):

11b. The registry presumptive evidence

The specifics in the registry, aggpy or summary thereahd any
document issued pursuant to this Order shall domespresumptive
evidenceof the veracity of the registration specifics detiin
paragraphs... (13)... in this Section.

It follows that the address registered in the tegigaragraph (13) of Section 11) and the copy
thereof is a parameter which constitutes no maae gresumptive evidence.

It also follows that the respondent is meant te tagtion to adjust the records appearing in the
registry and its copies to correspond with reatiigher than adjusting reality to correspond wiith t
records in the registry. This, particularly wheni©vaware of the fact that these records are
erroneous.

Incidentally, the position that the registry is elgra statistical tool to be updated according to
reality in order to provide statistical data whislas accurate as possible is internationally
accepted. See for example:

Philip Redfern, “Population Registries: Some Admiirative and Statistical Pros and Cons”,
Journal of the Royal Statistical Society. Series £Statistics in Society) Vol. 152, No. 1 (1989),
pp. 1-41;

Principles and Recommendations farital statistics system Revision 2; United Nations, New
York, 2001.

(ii) The registration’s clerk restricted powers
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Since the Funk-Schlesinger case, the Supreme Gasiruled, time and again, that the role of the
registration clerk is no more than collecting stital material and he was granted no discretion in
the matterTherefore, the clerk is obliged to record what ¢itizen tells him, unless “there is
visible falsehood, beyond a reasonable doubt,efehistration”.

These dictums were reiterated time and again inymatgments handed down over the years. In
all these cases, the court ordered the adminigtratithorities to perform their duties and record
what the citizen tells them in the registry. Seesftample:

HCJ 58/68Shalit v. Minister of Interior , IsrSC 23(2) 477 (1970);

HCJ 264/87The Association of Sephardic Torah Observers — Th8has Movement v. Director
of the Population Administration in the Ministry of Interior , IsrSC 43(2) 723 (1989);

HCJ 2888/9&0ldstein v. Minister of Interior, IsrSC50(5) 89, 93-94 (1994);

HCJ 1779/99A v. Minister of Interior , IsrSC 54(2) 368, 375-376 (2000);

HCJ 5070/9%Na’amat — Movement of Working Women and Volunteerss. Minister of

Interior , IsrSC 56(2) 21 (2002);

HCJ 2901/9'Na’amat v. Minister of Interior , TakSC 2002(1) 634, 60 (2002);

HCJ 3045/08en Ari v. Director of the Population Administration, TakSC 2006(4) 1725, 1731
(2006).

Case law stresses that the discretion given toeffistration clerk at the time he registers a pgsso
information in the population registry is technieald limited:

The margin for action of the registration clerk,ibeven the head
registration clerk, as far as initial registratenmd changes to the registration
are concerned, is not unlimited, as the legislatoted the matters which
must be registered, the limits of the registratitamk’s discretion, the duty

to notify of changes and other such provisions. fHggstration clerk, or the
head registration clerk, or the Minister of theshidr, has no powers beyond
the classifications and the means of registratariagth in the law or in
regulations regulated pursuant to explicit empovearnset forth in the law.

(HCJ 230/8aMliller v. Minister of the Interior IsrSC 40(4) 436, 444-445
(1986)).

And in the Funk-Schlesinger case, Justice Sussimessed that:

There is fault in terms of administration whent&en who arrives to notify
of his information for statistical needs... facesigpicious clerk who delves
into his past.

(The Funk-Schlesinger casbid, p. 252).

Clearly, for the purpose of updating an addregherpopulation registry, an individual is not

required to present “clarifications”, “explanatitms detailed “reasons”. Notification of his addses
is sufficient.

It should be noted that in the case at bar, nat isrthere no visible falsehood, kthe respondent
unequivocally knows without a shadow of a doubt theletails to be correct and accurate

This is all the more relevant where the matter eome not the original registry, but a copy thereof.
As indicated by the express language of the Inté&wgmeement, all the respondent is required to do
is enter_an updategarding the particulars recorded in the Palestipopulation registry. Clearly,



if the registry clerk is granted no discretion widlgards to records in the original registry, ialis
the more so with regards to the copy of the registr

Section B2: The Copy of the Population Registry

(i) The Oslo Accord — transference of updating paweo the Palestinian Authority

74.

75.
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80.

The respondent’s responses to the aforesaid petitimlicate that it is his position that in order t
update or amend an individual’s registered addreste copy of the population registry, said
individual is required to transfer to the Isradliesa “detailed application” via the Palestiniatesi
whilst the Israeli side has broad discretion tadkeavhether to allow the Palestinian side to update
or amend the registered address, or rather taigistrto maintain the erroneous address in the
registry. This position and requirement were et as detailed below, retroactively.

The respondent’s thesis is doubly flawed:

First, in so doing, the Israeli side seeks to regapower explicitly transferred to the Palestinian
side pursuant to the Interim Agreement and Prothicol7, which are a part of the legislation of the
Area. He is effectively seeking to acquire a powkich contravenes the law applicable in the
Area, all without explicit legislation, without awder so establishing and, it follows, without
publication.

Second, from the outset, the power to update ondrie registry includes only very limited
discretion, mostly technical, and does not invdivead discretion on various substantive
considerations.

Thus, the respondent has not only taken a techpasaér explicitly transferred out of his hands
without any legal basis — but he also greatly “exfead” this power out of nothing and turned it into
a substantive and substantial power allowing bmadmstantive discretion.

The respondent has previously alleged that his ptovéo so stems from Article 6(b) of Protocol
No. 7 which stipulates:

The determination of the IDF commander in the Ahed powers and
responsibilities continue to be in his hands sbaltlecisive for these
purposes.

First, this provision clearly does not allow thependent to create a power through mere words
uttered by the commander even when it contradiqisess statutory provisions in the legislation of
the Area legislation and even when it was nevehared in an order. Clearly, the provision
concerns the decisive factor on the question of ids a certain power already anchored in law
and not the creation of powers.

Second, the notion that this provision allows #spondent to transfer powers back and forth
between the sides at will is absurd and voids Bobtdo. 7 and the Interim Agreement in its
entirety of any content.

The claim such that there was no intention in therlm Agreement to transfer this power to the
Palestinian side is particularly absurd, in vievita concrete and extra emphasis given in the
Interim Agreement to the issue of the Palestinida’s duty to inform the Israeli side of changes
made tahe registered address of residentésee above paragraph 14).

As stated above, the respondent himself has prelyi@eknowledged that powers with respect to
updating a given address is at the hands of trestigbn Authority according to the Oslo Accord.



Thus for example, we refer to the letter of thasagst to the COGAT dated January 1, 1996 (P/5),
where, as stated, it was explicitly written thajriresponse to your query regarding changes of
address from the West Bank to the Gaza Strip,dbeinform you that responsibility for this issue
has been transferred to the Palestinian Authorititherefore it should be contacted with respect to
this matter”.

We further recall the letter of the respondentialeadvisor dated May 14, 2007 (P/6) in which it
was explicitly written that “[t]he Palestinian regiy is under the direct authority of the Palestini
Authority which administers it...Unilateral updatinfithe registry by the Israeli side is not
possible seeing as the entire registry is admir@dtand run by the Palestinian side in keeping with
the provisions of the agreement”.

We finally recall that in his letter dated April 13008 (P/22), the respondent conceded that with
respect to changes of address inside the West-Banthe same population registry, in accordance
with the very same legislation and the very sammeeagents — the power is at the hands of the
Palestinian Authority and all the Israeli side fiees is an updating notification.

(i) A “secret agreement” with the Palestinian Alabrity?

81. The respondent has previously alleged that theagigrported “agreement” between him and the
Palestinian Authority which was not published, @ anchored in an order and it is unknown where
it is written, if at all. Itpurportedly stipulatéspecial rules” for updating a registered address
following relocation from one part of the Territesito the other.

82. If such an agreement does exist, indeed, it iseamrational agreement which replaces the rules
which were agreed upon in the Interim Agreementwadidlated pursuant to military legislation.
Note: we are not dealing with technical understagsliregarding the implementation of the rules
established in the Interim Agreement, but rathepraplete, substantive change of explicit articles
which directly impact the human rights of thousaofisdividuals.

83. The respondent has not pointed to any written souein which this arrangement (if it exists)
appears and has not disclosed, even by implicatiowhen and where the procedure would be
made public and where it was explicitly anchored oreceived final approval It is, thus —
according to this claim — a secret internationabament pursuant to which the respondent seeks to
change explicit articles, impose conditions, restihs and even various sanctions on residents of
the Territories — to the point of deporting thenfrtheir homes!

84. There is clearly no value in the respondent’s gteimrely on clandestine agreements (supposing
such really do exist), confidential arrangemeritth@y exist) and never published procedures
(supposing these were even written). A basic pteafegovernance is that the norms deciding the
rights of citizens and regulating the conduct & government must be clear, explicit, and, most
importantlypublic.

85. As known, palitical arrangements and agreemenks,ifiternational covenants and treaties, do not
become part of Israeli law or military legislatidirthey are not incorporated through explicit
legislation Just as case law establishes that the validitigeofnterim Agreement stems solely from
the explicit legislation which anchors it, so tamterstandings” which alter or replace what is
stipulated therein require explicit anchoring igiation. Thus, the “understandings” between the
military commander and the Palestinian Authoriflgsmuch as such exist, have no validity of
themselves, all the more so when these are sepordefstandings”. It has already been ruled that:




A treaty between the State of Israel and anothentty is not, in and of
itself, law, either in Israel or in Judea and Sam&o stated President
Shamgar in the Abu ‘Eita case (above) on page 234:

“[T]he rules of conventional international law aret adopted automatically
and do not become part of the law as applicablsrael, so long as they
have not been adopted or incorporated by way tiitsty enactment or
subsidiary legislation”...

Such is the case with regards to internationatigedn general, and such is
the case with regards to the Interim Agreement. [ifitexim Agreement
does not have a superior status from a legal petigpenor stronger
validity than that of a treaty between the Statéstdel and another country.
Namely, the Interim Agreement, in and of itselfedmot constitute part of
the law applicable in Israel or part of the law laggble in Judea and
Samaria. A Knesset law is required in order todak it as part of the law
applicable in Israel... similarly, an order by thditary commander in the
Area is required in order to validate the Interigrédement as part of the
law applicable to Judea and Samaria Area.

(HCJ 2717/96Ali v. Minister of Defense IsrSC 50(2), 848, 852-853
(1996)).

Section B3: Amendment of particulars in the copy ofhe registry

86.

87.

All that has been stated thus far indicates thst, fit is clearly impossible to rely on the pauters
recorded in the population registry, and all therergo in the copy of the population registry, as a
substantive matter which generates actual obligatior persons registered therein with regards to
their place of residence. It is presumptive evigenhich cannot be relied upon in order to deport a
person from his or her home. As stated, the pojpulaggistry is designed, by nature, to reflect
reality and certainly not to determiite

Second, it appears that the registration clerkiaaauthority not to amend the registry save for
technical reasons relating a falsehood of the qadtis, in order for the registry to indeed reflect
reality properly. Whatever the respondents’ positiegarding the presence of an individual in the
area, it is entirely divorced from their duty todape the details in their copy of the registry in
accordance with the notifications transferred &nitby the Palestinian Authority as per the Interim
Agreement.

Section C: The baseless argument regarding the neéar a “permit” for “settlement”

Section C1: Failures in the respondent’s past arguants

88.

A basic tenant of good governance, particularlgnatters relating to individual rights, is that waer
an authority wishes to restrict a fundamental righust do so explicitly, through clear legistati
which is made public. The burden of proving thestetice of a legal restriction is placed on the

authority

In our case, anyone who reviews military legisiatwen if he reads through it time and time again,
will not find, not even in one place, any referetmésettlement” or “change of place of residence”
with respect to Palestinians. All the reader wdirld is a proclamation of a closed zone and
various arrangements allowing access thereto wihidspondent’s consent.



89.

90.

91.

We stress that these consents have never beensoigjdet to any conditions. None of the tens of
thousands of residents who moved between the twis pithe occupied territory have ever been
presented with a document imposing restrictionaditimns or timeframes with respect to their
presence in that territory. The respondent hineekhowledges that no such approvals or permits
have ever been granted. Not only does the resptademduct over the years testify to the manner
in which he himself interpreted military legislatidout thousands of Palestinians have relied @n thi
conduct over the years when lawfully making theimies.

We further recall that according to the respondiet first requirement that a person hold a permit
to remain in the West Bank originates in an intedegision from November 2007 which was not
officially anchored and has not been publicizethts day We also recall that the respondent’s
demand for a “permit” for “settlement” was first mined in March 2009 in a procedure which
began to be formalized after a petition was suledhiih 2008

In response to previous petitions and communicatfoym HaMoked detailed above, the
respondent has attempted to argue that his denhandsalways been in place. He alleges that
notifications regarding update of address are ‘lappbns” for “settlement” and that the printing of
the updated address in the identity card annem fact, a “permit”. The petitioners hereinafter
address this claim — both on the legal aspectldébctual aspect.

() Military legislation

92.

93.

94.

95.

As stated, the respondent attempted to claim ligaptocedure respecting an “application” for
“settlement” has been pursuanthe Order regarding Identity Cards and the Population
Registry (the procedures relating thereto have been traesf¢éo the responsibility of the
Palestinian Authority in the framework of the Oslecord).

Yet, anyone reading the Order regarding Identitsgd€and the Population Registry will find no
trace of a procedure for filing an application éseive a “permit”. The reader of the Order willdin
it contains a single provision regarding changgsairticulars in the registry — Section 13 of the
Order — and the only thing stated therein is thatdhange has already occurieane of the
particulars, it must be retroactively reportédthe language of the Section:

Where a change occurred in one of the detailglist&Section 11, a resident
who has received an identity card must inform theutation registry
bureau in the jurisdiction where his residencedated, as determined by
the competent authority, of the change within 3@sda

This and nothing more. A person reading the Seationld never be able to understand that
according to the respondent, he is in fact now sttimgn an application to receive the respondent’s
approval to set up a home and reside in it — 3@ détgr he has already done so!

In fact, the Order’s simple language reveals thiatis merely a retroactive obligation to repos th
change of address of a Palestinian resident of ¢hegtories. It is akin to the obligation that aiggl
to Israelis inside Israel, and was not subjectrior @r retroactive authorization by the military
commander or any other official.

Yet, this does not bring the absurdity to an enttokding to the respondent, he holds a power,
which is not as much as mentioned in the Otdexxercise broad discretion whether to approge th
change, approval which, he purports, expressegetiiseary consent to an existing situation which
is the very presence of the resident in his home!
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97.

98.

99.

Obviously, there is no trace of this “power” and tidiscretion” behind it in the Order. Moreover:
this interpretation absolutely contradicts the lzage of the Order which establishes that the
registry is_ presumptive evidenamnd it contradicts the age old case law regartfiagtatus of the
population registry and the powers and discretich registration clerk.

However, the absurdity does not end here eithdsggsend the fact that the Order does not stipulate
any procedure for submitting an “application” otharity to approve it subject to discretion, but

the Order also does not include a requirementligiuan “application for a permit” or any
restriction on those whose “applications” have besfuased

At this point, the respondent surpasses himselfctaidhs that, in fact, the requirement for a
“permit for a change of place of residence” is tatrd by theOrder regarding Closed Zones

(Order regarding Closed Zones (West Bank Area) @40.5727-196)7 — an entirely separate order.
That is, the respondent claims that the requirerfeerg “permit” is found in the Order regarding
Closed Zones while simultaneously claiming thatrttemner by which it is obtained and approved
is found in an altogether different ordethe Order regarding Identity Cards and the

Population Registry!

This is likened to a claim that a person who subminotification of update of address with the
Israeli ministry of interior under the Populatioedgstry Law is effectively seeking the approval of
the border police to enter his country under theyEnto Israel Law.

To this one must add that in the proclamation efWest Bank as a closed zone there is no
provision which requires a person to hold a wrigeenmit regarding “a change of place of
residence”. The legal premise is that the verylproation of a “closed zone” does not, of itself,
establish a particular list of set principles ano\vjsions. Rather, the military commander must
officially set forth the rules and requirementsttajpply to any particular closed zone. This is
clearly indicated by Section 90(b) of the Orderareiing Defense Regulations (Judea and Samaria)
(No. 378) 5730-1970, pursuant to which the Ordgarding Closed Zones was issued:

Where an area or a locality has been closed asistasubsection (a), the
military commandemay determine that one of the following provisions
shall apply thereto:... No person shall enter theadiozone nor remain in it;

This logic corresponds to the reality in the Terni#s where proclamations of closed zones occur in
various contexts and situations.

A copy of Section 90 of the Order regarding DefeRsgulations is attached and marlkdd2
A copy of the Order regarding Closed Zones is htd@and markeB/33

As known,there are dozens (if not hundreds) of closed zon#woughout the Territories: some
are permanent and some are temporary; some apiblg entire population and some to certain
groups only; some require a written permit whilkess require oral permission from the military
official on the ground; some are diligently implamed and some have long since turned into a
dead letter. Each closed zone and its circumstareeb order and its provisioidhe
proclamation of a “closed zone"per sedoes not necessarily dictate any particular
requirement.

Therefore, in cases where the military commandeglsioto establish individual provisions
pertaining to the manner of obtaining a permit®mnature, or to explicitly restrict the possilyilif
“settling” and “changing a place of residence” dig so using an explicit order, separate and
additional to the proclamation of the area as aerlaone.
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For instance, in this manner, when issuing the Onetgarding Closed Zones (Zone 11) (Judea and
Samaria) (No. 382) 5730-1970, the military commarsdev fit to explicitly set forth, with regards

to a particular area marked on a map attacheckt@tter that “a persantering zone 11, which

has been closed according to this orddeaving it without awritten permit , so long as this Order
is in effect, will be charged with an offence untes Order regarding Defense Regulations”. In this
order, the military commander further added thiag ‘bower to grant entry and exit permits shall be
vested in the military commander of the Hebronridisor a person acting on his behalf”.

This Order is naturally presented merely as an @kaf many other orders in which the military
commander explicitly established that entry intd awit out of the zone are subject to a written
permit.

As can be seen, unlike the order proclaiming thizeeWWest Bank as a closed zone, indeed, with
respect to that “zone 11", the military commandecided to order a restriction both entry and
onexit, and demand possession afidtten permit .

A copy of the Order regarding Closed Zones (Zoneg(dudea and Samaria) (No. 382) 5730-1970
is attached and marké&u34.

As stated, restrictions on “settlement” or “chanfelace of residence” have also been explicitly
made in the appropriate cases. For instance, ioahxt of the “disengagement” plan, the West
Bank areas designated for evacuation were dectdmedd zones (despite already being inside the
West Bank, itself a “closed zonednd additionally, the military commander saw fit to issue a
separate order regarding “prohibition of changplate of residence” to these areas.

A copy of the Order regarding Prohibition on ChamggiPlace of Residence (Judea and Samaria)
(No.1556), 5365-2005 is attached and mafRi&b

In fact, even pursuant to the proclamation of thest\Bank as a “closed zone” in 1967, the military
commander established that a single, particularmos people is indeed expressly required to
obtain a “personal permit” in order to “change acgl of residence to the Area permanently”:
Israelis.

The order which regulates the movement of Israglisthe West Bank (General Entry Permit (No.
5) Israeli Residents and Foreign Residents (Judé&amaria) 5730-1970) establishes, in Section
2(6) that one of the conditions for the entrjsyBelis into the Area is:

A residence shall not be permanently or temporatignged to the Area
unless by a personal permit certificate grantethbymilitary commander.

A copy of General Entry Permit (No. 5) Israeli Rigsits and Foreign Residents (Judea and
Samaria) 5730-1970 is attached and mafkSd.

The military commander did not to establish, anvdidly so, a similar provision with respect to
residents of the Territories, and, as stated, ihd&ettlement permits” never existed for residents
of the Territories.

Thus, as demonstrated, when the military commaisdaes a specific “closed zone” order nhay
establish therein that there is a specific requénanto obtain a written permit for entering or agt
said zone. Clearly, where the military commandeossent was all that was granted for a person’s
entry and presence in the West Bank, and this abmgss not time-limited, nor made subject to a
written permit under certain conditions, no allégas can be made against those who acted
lawfully and with the military commander’s consent.



105. We recall that under the law applicable in the if@iies, a permit or license do not necessarily
have to be written. The Order regarding Interpiataf\West Bank Area) (No. 130) 5727-1967,
broadly stipulates in Section 1(33) that:

A “license” — license, permit, power, authorizaticonsent or exemption
granted pursuant to security legislation.

As stated, in accordance thereto, the proclamatitime West Bank as a closed zone did not require
procurement of a written permiteither in its language, nor in the manner inclvht was
implemented in practice, since, those who arrivechfGaza and were allowed to travel through
Israel, were allowed by the military commanderritee the West Bank and reside therein with no
need for any sort of permit

106. As well, the Order regarding Defense Regulationssyant to which the aforesaid provision was
issued does not stipulate individual rules regaydinsed zones and does not require any specific
permit. The Order generally stipulates that ththgtmilitary commander may proclaim any area or
locality closed” and that he may, thereafter, d&ipurestrictions applicable to said closed zone
(prohibition on entry, exit, entry and presenceairy and exit).

Clearly, inasmuch as the military commander diddwmsg and did not stipulate these specific
provisions in the relevant order, indeed, he maydecades after the order was issued, begin to
retroactively “interpret” it as including individugrovisions which were never included therein; a
fortiori he cannot make allegations against indigild who have acted in accordance with the
language of the order!

107. In conclusion, it can be seen that the respondembiv attempting to manufacture entire formations
with respect to submitting applications, requiretadar submission thereof and the power to
approve or deny them, and about separate legislatrangements, neither of which provide
anchoring for these claims; claims, which in twontradict the case law of this court and the
Interim Agreement.

(iThe respondent’s conduct over the years

108. Over the years, the respondent himself has als tigdbpinion known that a protected resident
who entered the West Bank with his consent hasrrimen required to obtain the military
commander’s consent for “settling” and that hisspreee in the West Bank was never time limited
and was never made subject to any conditions. cuitfito recall the following facts:

a. For decades, the respondent allowed tens of#muls of Palestinians to move to the West
Bank and establish their homes therein. Makingraénis not a trivial matter. It is done openly,
under the watchful eye of the military commandeartillvery recently, the respondent has
never made claims against any of these individuals.

b. Not only has the respondent allowed these iddalis to make their homes in the West Bank,
but rather, at times, he even prevented them frameliing back to the Gaza Striphis was
the situation of the petitioner in the above mamaib Salem case, when the respondent denied
two applications by the petitioner to visit the @&trip in the early 2000s.

109. Note well: in all these cases, the individuals wegeer told that their presence in the West Bank
was limited. Once the respondent allowed all thiedividuals to travel to the West Bank without
placing restrictions on them, they entered the VBasik and made or returned to their homes
therein, fully relying on existing legislation and the respondent’s conduct.
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111.

112.

It follows that not only does the respondent’s aaridestify to his interpretation of the existing
legislation over the years, but also thousandsopfe relied on this conduct, as well as existing
law, and built their lives accordingly.

It should be noted that on March 19, 2006, HaMatmatacted the state attorney’s office in the
matter of the aforesaid Ward case aftepoater nisiwas granted therein. In its letter, HaMoked
requested further details pertaining to the petitithe respondent was requestatgr alia, to
present examples of permits granted and applicasabmitted for change of place of residence
(Section 3.7(d)-(e) of the letter).

A copy of HaMoked’s letter to the state attorneyffice dated March 19, 2006 is attached and
markedP/37.

On May 24, 2006, HaMoked received the state atysradfice response dated May 23, 2006 to the
aforesaid letter. Section 15 of the letter cladfibat no examples of the aforesaid document can be
found since they do not exidt later became clear that according to the statpermit” for

“change of place of residence” is no more thanraaraiment of the address in the resident’s
identity card!

A copy of the response of the state attorney'sefflated May 23, 2006 is attached and marked
P/38B.

Similar statements were made in the hearing irKéd®uji case where the respondent attempted to
claim that the permit for temporary eningo Israel, with which the petitioner traveled through
Israel to the West Bank, was, in fact, a “a tempossay permit for the West Bank”.

This is clearly absurd: a permit to enter Israghssits name indicates, a permit to enter Istael

fact, permits to enter Israel from the Gaza Strgissued pursuant to the powers of the Minister of
Interior and the military commander in the West Baas no power with respect to their issuance
Additionally, these permits were issued only tospes who travelled using such a permit — those
who travelled via the safe passage, for instareegmrequired such a permit!

Moreover, this permit was granted only to persoagetling through Israel and was never granted
to those who entered the West Bank from Jordathdmwords of counsel for the state regarding
persons who entered from Jordatiey didn't receive a papef (p. 3 of the transcript of the
hearing dated December 14, 2009).

A copy of the transcripts of the hearing in the &ajhcase is attached and marka89

If this were not enough, we refer to petitionersowslought to return from the Gaza Strip to the
West Bank after having been deported thereto er #fe respondent prevented their return thereof,
and after a petition was filed, the respondent eotesl to allow them to return to their homes in the
West Bank. In all these cases, the petitioners stiltéssued an entry permit for Israel, limited t
one day. Since the respondent clearly did not@etodbreach the rulings in those petitions and
allow the petitioners to return home for one dag, @anly conclusion is that the time restriction was
relevant to passage through Israel, also in the ef/the respondent.

See for instance the travel permits granted in BdEbL/05Jdili v. Commander of the Military
Forces in the West BankHCJ 5436/0&ffendi v. Commander of the Military Forces in the
West Bank HCJ 9951/06\bu Btihan v. Commander of the Military Forces in the West Bank

Copies of the permits are attached and maida-P/42



113. In light of the above, it seems that there is nedi® elaborate on the extreme absurdity of the
respondent’s thesis: not only did military legiglatnot allow him to restrict the presence of those
residents in their homes, but he himself actedraoogly and did not restrict their presence.

114. There is much cynicism, to the point of bad faith ad even deliberate entrapment of innocent
civilians, when the military commander effectivelyallows innumerable individuals to reside in
a certain area, with no need for any sort of writte permit and without restrictions and, years
later, makes allegations against these individualsyhose residency he himself allowed in such
a manner, for not having an “appropriate permit”.

Section C2: Substantive flaws in the argument regaling a requirement for a “permit” for
“settlement”

() Retroactivity and the principle of lawfulness

115. Let it be explicitly stated: the respondent’s positis a position which isetroactively applied to
thousands of people who acted lawfully

116. This conduct is unlawful and contravenes the mastdémental tenants of administrative law which
are designed to protect persons relying on thesibexs of an authority. On this issue, it has been
written that:

Among others, there is a need for stability. Thia salient need in judicial
decisions, but it exists also in administrativeisiens. People should be
able to rely on administrative decisions, such pseranit for running a
business or building a home and plan their actamt®rding thereto. There
is normally a legitimate expectation on the pardfindividual to whom an
administrative decision applies, that the deciskiral stand.

(Yitzhak Zmir, Administrative Power B, 1996, 983-984).

117. This conduct also contravenes international huragait law (Articles 64 and 65 of th& Geneva
Convention and Pictet's interpretation — PictednJ€. ed.Commentary: The Geneva
Conventions of 12 August 1949CRC, 1958 pp. 338-339).

See regarding the prohibition on retroactive ajppibn:

Article 75(4)(c) of the First Additional Protoca the Geneva Conventions (1977);

Article 6(2)(c) of the Second Additional Protocolthe Geneva Conventions (1977);

Rule 101 in the ICRC study on customary internaidrumanitarian Law (Henckaerts J.M.
Doswald-Beck LCustomary International Humanitarian law, Vol I: R ules ICRC, 2005, pp.
308-310).

Article 22(1) of the Statute of the Internationairinal Court (the Rome Statute) (1998) and the
most fundamental principle of criminal lawneella poena sine lege

Article 15 of the International Convention on Cigitd Political Rights, (1966);

Article 40(2)(a) of the International Convention thie Rights of the Child (1989);

Article 11 of the Universal Declaration of HumargRis (1948);

and Article 7(1) of the European Convention on HorRights (1950).

118. When a person sets out to do something, he musjbetively aware of the penalty stipulated in
the law, which he faces as a result of these @rahtions. A person has a right to be aware of the
specific circumstances which may lead to his ingration. These fundamental rules are the
building blocks of any rule of law and fair systefrenforcement. The scholar Popelier stresses the
importance of these basic principles:



The notion of “legitimate expectations”... is parttbé requirement of
calculability and reliabilityA subject of law should know when he is
bound by a legal rule and the time within which hanust establish

certain facts in order to attain or avoid certain kegal consequences.

(Popelier P.Legitimate expectations and the law maker in treedaw of
the European Court of Human Righttuman Rights Law Review 2006,
pp. 10-11) (emphasis added)

119. The scholar Benvenisti adds, in reference to tteunistances of the occupation in the West Bank
and Gaza Strip specifically that:

There were also issues of substance, which detedninter alia, that the
enactments could not be inconsistent with inteomati law... and that they
could not be retroactive.

(Benvenisti E.;The International law of Occupation, Princeton University
Press, 1993, pp. 115-116).

120. Alternatively, even according to the responderdretis a substantive flaw in his position, since if
this does not constitute retroactive applicatiom ofw requirement, then this is a requirement
which is not anchored in existing legislation. I duties, restrictions and sanctions on citizens
pursuant to secret provisions and hidden direciwesametrically opposed to the supreme legal
principle thathere is no secret legislatiormand that “secret legislation strikes at the fotiateof
the rule of law and at the heart and soul of deamy¢r(as stated by Justice Barak (as was his title
then) in HCJ 4950/9Parnas v. Minister of DefenselsrSC 47(3) 36, 42 (1993)).

121. The statements made more than 50 years ago bgel@tarshevsky are relevant to our case:

There is no law unless it was made public in themeathe law itself
determined, otherwise, a state of chaos will batedewhere no one is able
to know what is permitted and what is prohibiteat] &4ence, it will not be
possible to demand a person to abide by the lawnahgderform an illegal
act.

(HCJ 220/531Aslan v. The Military Governor of the Galilee, IsrSC 5(2)
148).

Justice H. Cohen similarly stated that:

Any legislation, and for this matter it is irrelestavhether it is law or
secondary legislation, requires to be made publmd. even if the law
contains an explicit provision which exempts siegidlation from
publication in the Official Gazette. There are porst laws in the State of
Israel. Where there is a provision in the law wheglempts that legislative
act from publication in the Official Gazette itpermitted not to publish the
same in the Official Gazette, but this does notmrthat it is permitted not
to publish it at all. Legislation which is secretigacted and kept in
concealed archives is one of the hallmarks ofitatén regimes and it is
inconsistent with the rule of law.

(CA 421/61The State of Israel v. HazIsrSC 15 2193, 2204 (1961)).



122.

The military commander must, as an administrativibarity, prove that there is an explicit source
of authority pointing to his power with respectéstricting a person’s right to live in the West
Bank. Anyone reading the military legislation published ly the respondent will find no trace

of a restriction of his right to live in his home which is in his land This is particularly pertinent,
asthe respondent himself did not restrict the right d all those individuals to live in their land.

(ii) Wrongful discrimination

123.

124.

125.

126.

127.

If this were not enough, the aforesaid flaw is gulrby another. As detailed herein, the only
mention of a permit for a change of place of resi@gin military legislatiomefers to Israelis. In
fact, in their case, there is an expli@guirement to hold a personal permit certificate

It is superfluous to note that to the best knowedfithe petitioners, not one of the hundreds of
thousands of Israelis residing in the West Bankitisuch a certificate. It is also superfluous to
note that to the best knowledge of the petitionaos,one of those Israelis has ever been deported
from his home for this reason.

The result is that there is a single group whicluies a “permit” for “settlement” in the West
Bank: Palestinians: Protected residents who livhéir land, where they are entitled to liaed
whose residency in the West Bank does not depemahpsort of permit — it is they who are
deported from their homes and who live under thestamt threat of deportation.

Thus, what is at issue is extreme wrongful disanation: Israelis (and as they are defined in the
relevant legislation, these are all Jews, whatthair nationality), freely settle in the West Bank
without being issued any sort of certificate, wiasr@alestinian residents of the West Bank are put
into military vehicles and sent to the Gaza Strip.

This reality, in which residents of a particulational origin are deported from their homes,
whereas residents of another national origin fréeéyin the area, is reminiscent of dark regimes.
The term “wrongful discrimination” seems insuffinteto describe the gravity of the respondent’s
demand.

Section D: The Unlawfulness of Forcible Transfersrbm the West Bank to the Gaza Strip

Section D1: The obligations of the military commandr

128.

129.

130.

The military commander’s duties and powers stemctly from international law (HCJ 2150/07
Abu Safiya v. Minister of Defensg(December 29, 2009). International law is, themfthe source
for the military commander’s power and it delinedtige limits of the power and the considerations
the commander may consider.

The military commander has a duty to uphold pubtiter and safety in the Occupied Territories.
This is explicitly stated in Article 43 of the Rdgtions concerning the Laws and Customs of War
on Land of 1907 which are annexed to tfé+ague Convention of 1907:

The authority of the legitimate power having intfpassed into the hands of
the occupant, the latter shall take all the measitreis power, and ensure,
as far as possible, public order and safety...

In so doing, the military commander’s discretiotinsited to two poles — military necessity on one
hand, and the good of the protected populatiorherother:

The Hague Convention authorizes the commandereofika to operate in
two main spheres: one — ensuring the legitimatarggénterest of the
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occupier, and the other — ensuring the needs dbda population in an
area under belligerent occupation... The first &suon concern for the
security of the military force occupying the araad the other — on the
responsibility for maintaining the inhabitants' feek. Within the latter the
commander of Area is responsible not only for nairihg the inhabitants'
order and safety but also for protecting their tdgiparticularly the
constitutional human rights conferred to them. Taecern for human rights
lies at the heart of the humanitarian consideratishich the commander
must consider. According to Article 43 of the Ha@ienvention, the force
in control of an occupied area is responsibled&iry all measures
available to it in order to restore and maintainthie extent possible, public
order and safety in the area, while respectindaiveprevailing in the area
insofar as possible. In carrying out his duty ofmteining order and safety,
the commander of the Area must, therefore, endigréegitimate security
interest on the one hand, and protect the inteodske civilian population
on the other.

(HCJ 10356/0Haas v. GOC Central Command IsrSC 58(3) 443, 455-
456 (2004)).

A military government must be attuned to the chaggieeds of the residents of the territories of
which it is in charge, and serve the populatiorhwittention to these changing needs and the life
events of the individual and the public:

The life of a population, as the life of an indival, does not stand still but
is rather in constant motion which includes develept, growth and
change. A military government cannot ignore alsthé may not freeze
life.

(HCJ 393/82Jam'iat Iscan Al-Ma’almoun v. Commander of the IDF
Forces in the Area of Judea and SamaridsrSC 37(4) 785, 804 (1983),
emphasis added).

This indicates that the military commander hassitpe duty to maintain an up-to-date population
registry which reflects the reality of individualsies and allows individuals to have a normal.life
Refraining from meeting this obligation leads terdption of the residents’ lives — both in matters
relating to passage through checkpoints, travelabetc. and in simple every day matters such as
receiving official mail and contacting the munidigavernment.

In this context, it is irrelevant whether the auttyoto administer the population registry is no
longer in the hands of the military commander, sisgffice it that the military commander acts in
accordance to the copy of the registry he holdsigmales the decisive Palestinian population
registry and in so doing fatally injures many o tights of the residents whose address was not
updated in the military commander’s records dumsitown omission.

We recall that the military commander may not ma&tonal, political and other considerations
and is confined to security considerations in theaw sense of the term. Any other consideration
made by the military commander would constitutesnaneous consideration:

[T]he considerations of the military commander emsuring his security
interests in the Area on one hand and safeguatbemterests of the

civilian population in the Area on the other. Batte directed toward the
Area. The military commander may not weigh theoratl, economic and
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social interests of his own country, insofar agtthe not affect his security
interest in the Area or the interest of the loagbydation. Military
necessities are his military needs and not thesnefexdational security in
the broader sense.

(TheJam'iat Iscan Al-Ma’almoun case, pp. 793-794).

Yet, clearly, forcible transfers of Palestinianghe Gaza Strip utterly contradict the military
commander’s duty to ensure the welfare of the . Additionally, transferring protected
residents to the Gaza Strip based solely on tlieiress lacks any security justification. Thereds n
justification for the forcible transfer of individis whose only “sin” is that they acted lawfullydan
made their homes in their land.

In fact, even in those cases where the respon@diet/bs that concrete security reasons justify
placing personal restrictions on a specific redide® must act in accordance with the powers and
limitations stipulated by international law in tlegard, which refer, for instance, to use of
measures such as assigned residence in the Gazar&tdministrative detention.

In some of the above detailed cases, the respohieself chose to revoke the deportation order
and take other measures — administrative dete(ttienSuali case) or criminal arrest (the Salem
case).

This is, in fact an act which is entirelyultra vires. The military commander’s authorities stem
from international law which, in no way empowers tle respondent to remove protected
residents on the basis of their address. As detailldelow, not only is this acultra vires, but it
is a breach of an express prohibition

We recall that the duties of the military commanalevis-a-visevery protected resident in the
occupied territory. A person’s status as a “protected resident” dntgd pursuant to international
law and the military commander has no power to defihe he considers as entitled to enjoy the
protection of international law and who is not.

A person’s status as a “protected resident” issnbfect to the granting of any sort of certificate,
permit or license, nor in being registered in agyistry. The definition of a “protected person” was
set forth in the % Geneva Convention and applies to every personisvhresent in an occupied
territory and who is not part of the occupying powss stipulated in Article 4 of the Convention:

Persons protected by the Convention are those atteogiven moment and
in any manner whatsoever, find themselves, in ofaeconflict or
occupation, in the hands of a Party to the conflidDccupying Power of
which they are not nationals.

The broad application of the definition is discetfiom the commentary of the ICRC:

The definition has been put in a negative fornit &sintended to cover
anyone who is ‘not’ a national of the Party to toaflict or Occupying
Power in whose hands he is...

The words “at a given moment and in any manner sdeafer”, were
intended to ensure that all situations and cases emvered. The Article
refers both to people who were in the territoryobefthe outbreak of war (or
the beginning of the occupation) and to those winorgare taken there as a
result of circumstances: travelers, tourists, peegio have been



shipwrecked and even, it may be, spies or saboteurs

The expression “in the hand of” is used in an ewgly general sense. It is
not merely a question of being in enemy hands tires a prisoner is. The
mere fact of being in the territory of a Partyte tonflict or in occupied
territory implies that one is in the power or “hahdf the Occupying

Power. It is possible that this power will nevetuadly be exercised over the
protected person: very likely an inhabitant of anupied territory will

never have anything to do with the Occupying Powvets organization. In
other words, the expression “in the hands of’ mestchecessarily be
understood in the physical sense; it simply mehatthe person is in
territory which is under the control of the Poweigiuestion.

A copy of the relevant segment of the ICRC commegritaattached and
markedP/43

Section D2: Forcible transfers in contravention ofnternational humanitarian law

140. On the concrete level, the respondent’s decisiatepmrt Palestinians who have been living in the
West Bank for many years breaches the strict pitidribplaced in international humanitarian law
on forcible transfers. There is no need to reagbdsion in the dispute between the petitioners and
the respondent on the issue of the current legalsbf the Gaza Strip as an occupied territory, in
which the petitioners maintain that it is still sudhis is not necessary, as in any respect, the
prohibition on forcible transfers applies bothranisfers outside the occupied territory and within
it.

141. It shall be clarified: the respondent’s position, acording to which an outdated address forms
a basis for forcibly removing an individual is nothing more than bureaucratization of the
prohibition on forcible transfers. This prohibition is explicit and clear and its purpose is
specifically to prohibit these unlawful acts.

142. Article 49 of the Geneva Convention (1949) stri¢tybids forcible transfers of protected civilians:

Individual or masgorcible transfers, as well as deportations of protected
persons from occupied territory to the territoryttof Occupying Power or
to that of any other country, occupied or not, areprohibited, regardless
of their motive.

According to the standard interpretation acceptetié language of Article 17(1) of the Second
Protocol Additional to the Geneva Convention, thiticle also refers to transfers within the
occupied territory, from one part of the territdoyanother:

The displacement of the civilian population shall be ordered for reasons
related to the conflict unless the security ofd¢haians involved or
imperative military reasons so demand. Should sligiacements have to
be carried out, all possible measures shall bentakerder that the civilian
population may be received under satisfactory d¢andi of shelter,
hygiene, health, safety and nutrition.

143. The prohibition on forcible transfers is one of gigctest in the ConventioNiolation thereof is
considered a gravebreach (under Article 147 of the Convention and Article & the First
Additional Protocol). The significance of this st whoever perpetrated or ordered the forcible
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transfer of protected persons bears personal alriability for his actions, liability which is
subject to universal jurisdiction (Article 146 diet4" Geneva Convention).

This supreme principle has special status in imtteonal criminal law (Article 6(b) of the Charter
of the International Military Tribunal (Nuremberghd Article 23 of the Lieber Cod&he statute

of the International Criminal Court stipulates deption and forcible transfer as war crimes which
come under the jurisdiction of the court (Secti¢®)@)(vii)). Forcible transfer also constitutes a
crime against humanity under the court’s statfifeeiipetrated as part of a systematic policy. ia th
context it was defined (in Article 7(2)(d) as:

Forced displacement of the persons concerned hylsgp or other
coercive acts from the area in which they are ldwfuresent, without
grounds permitted under international law.

The International Criminal Tribunal for the forméugoslavia ruled, in a number of judgments,
that the strict prohibition on forcible transfeedars also to cases of transfers within the same
occupied territory or within one country (see: ICTPfosecutor v. Krstic, Judgment of Trial
Chamber, 31 March 2003, Case No. IT-98-33-T, p&2s; ICTY,Naletilic and Martinovic,
Judgment of Trial Chamber, 31 March 2003, CaselN88-34-T, paras. 516-521, 670; and ICTY,
Prosecutor v. Blagoje Simic, Miroslav Tadic and Sima Zaric, Judgment of Trial Chamber, 17
October 2003, IT-95-9-T, paras. 122).

Section D3: Human rights violations
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Forcible transfer is not just a general term frine tealm of humanitarian law. Forcible transfers
are real injuries of real people, of their livebpmny of the rights vested in them as part of
international human rights and which the respongeabliged to respect also pursuant to his
function as an administrative authority acting urttie rules of Israeli administrative laWCJ
9132/07Al-Basyuni v. The Prime Minister, TakSC 2008(1) 1213; HCJ 2150/8Bu Safiya v.
Minister of Defense(not yet published, December 29, 2009¢J 795Mara’abe v. The Prime
Minister of Israel TakSC 2005(3) 3333 §2#CJ 3239/02Marab v. IDF Commander in the
West Bank TakSC 2003(1) 93 HCJ 3278/02HaMoked: Center for the Defence of the
Individual v. Military Commander in the West Bank, IsrSC 57(1) 383%1CJ 393/82Jam'iat
Iscan Al-Ma’almoun Al-Tha’auniya Al-Mahduda Al-Maul iya, Cooperative Association v.
Commander of the IDF Forces in the Area of Judea ahSamarialsrSC 37(4) 785HCJ
10356/02Haas v. IDF Commander in the West BanklIsrSC 58(3) 443; HCJ 2056/®kit
Sourik Village Council v. Government of IsraellsrSC 58(5) 807).

This honorable court has long since noted the &evstatus of a person’s right to live in his home
(HCJ 7015/02Ajuri v. Commander of IDF Forces in the West Bank IsrSC 56(6) 352 (2002));
HCJ 1661/09Hof Aza Regional Council v. Prime Minister, IsrSC 59(2) 481 (2005)). In these
rulings the court acknowledged the central roléhefindividual’s home in designing his life and
the grave injury caused to him as a result of Rmiksion thereof.

A person’s home is a central crossroads of hisllifis where his personal liberty and family life
meet as do his property and livelihood and hisaaziltural life and religious practices. A person’
home is a source for the fulfillment of many of hghts, and if one harms it one harms them all.

These matters are also anchored in internationalTae scholar Stavropoulou emphasized the
severe gravity of forcibly removing a person frbis home:

Some have observed that an individual's forcedidafion of his home
violates a basic human right. “Home” constitutesardy a means of



“shelter”, but also a means of placing a persom $ocial and physical space
and of circumscribing a person’s private life andial interaction...
Observers have never disputed the tragedy invalvede’s separation

from him home...

(Maria StavropoulouThe Right Not To Be Displace®AM. U. J. INT'L
L. & POL'Y 689, 717 (1993-1994)).

150. Stavropoulou goes on to note that a person’s flrcdmoval from his home necessarily violates a
long list of fundamental rights under internatiolzal and amounts to a breach of the strict
prohibition on “cruel, inhuman or degrading” tre&tmtx

Displacement threatens the life, liberty, and siegof the displaced — rights
which are guaranteeihter alia, in article 3 of the Universal Declaration
and 6 of the International Convention on Civil &hlitical Rights. In such
casesthere can be little doubt that displacement will anount to cruel,
inhuman or degrading treatment as illustrated in Article 5 of the Unisa
Declaration and article 7 of the International Camtion on Civil and
Political Rights.

Article 12 of the Universal Declaration and artitle of the International
Convention on Civil and Political Rights prohibibérary interference with
an individual's home and privacy. Article 17(2)tb€é Universal Declaration
provides that “no one shall be arbitrarily deprivécis property”. Article
25(1) also provides that “everyone has the riglat standard of living
adequate for the health and well-being of himsedf af his family...”
similar provisions are found in the Internationain@ention on Economic,
Social and Cultural Rights. It provides for theteation of the family
(article 10); the right to an adequate standadiviofy, shelter and food
(article 11); the right to physical and mental tieéarticle 12); the right to
work (article 6); the right to education (articlg)land the right to pursue
freely one’s own economic, social and cultural depment (article 1); the
right to participate in cultural life (article 15l of the above rights are
inevitably violated to a greater or lesser degrbemforced displacement
occurs.

Displacement may also infringe on a number of offnevisions of the
International Convention on Civil and Political Rig...

The freedom of movement is inherently breached wdigplacement
occurs, not only because the displaced are rexdrintvariably in their
movement... but also because they cannot exel@geright to return to
their home country or principal area.

(Ibid., pp. 736-737)
151. According to international law, a person’s right tmbe removed from his home and area of

residence is a central and essential fundameaqgtal iThis pivotal main principle was formulated
by the UN Commission on Human Rights as follows:



Every human being shall have the right to be ptetkagainst being
arbitrarily displaced from his or her home or pla¢dabitual residence.

[..]

Competent authorities have the primary duty andaesibility to establish
conditions, as well as provide the means, whiahwaihternally displaced
persons to return voluntarily, in safety and witgnity, to their homes or
places of habitual residence.

(UN Commission on Human Rights — Economic and $&xancil,
Guiding Principles on Internal Displacement,E/CN.4/1998/53/Add.2
(1998)).

Conclusion
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In light of the aforesaid, indeed, the respondgmiat empowered to order the forcible removal of a
protected resident who resides in the West Bathddsaza Strip on the basis of his address —
either pursuant to international law or militargiation. In fact, not only does he lack powedto
so — it is explicitly prohibited in internationaw and constitutes a fatal injury to the humantagh

of thousands of individuals and their familiespieach of Israeli and international law.

Additionally, whatever the respondent’s allegatiath respect to the presence of such individuals
in the area, they are clearly unrelated to the tipgl®f their particulars in his copy of the
population registry. A person is entitled by lawas-clearly indicated by the language of the Order
regarding Identity Cards and the Population Regisis well as from clear and consistent rulings
by this court — to have his particulars in the gdapon registry updated; all the more so, when the
issue is a copy of the registry and updating netiegarding the records therein are transferred
from the Palestinian Authority which runs the oniiregistry. Refusal to do so is not only a
violation of the Interim Agreement, the militaryder which incorporated it into military legislation
and legislation regarding the population registiyutis trulyultra vires

The respondents’ policy which begins with refusiogipdate the registered addresses of residents
of the Occupied Territories; continues with thegattive demand these individuals hold “permits”
for “settlement” to live in their homes and culmiesin their deportation in military vehicles teth
Gaza Strip — is fundamentally unacceptable. ThiEep@ unlawful in the most basic sense of the
term. This policy contravenes the clear rules afdygovernance: clear and transparent legislation
and the prohibition on retroactive application.STpolicy is implemented in an extremely
discriminatory manner, to the point of resemblilmgkdregimes. This policy severely violates
human rights and constitutes a grave breach ahiatenal humanitarian law.

In light of all the above, the Honorable Courtaguested to issue ander nisias sought, and after
hearing the response of the respondent, rendiesdlate. The court is also requested to order the
respondent to pay for petitioners’ costs and |éged.

May 25, 1010

Elad Cahana, Att.
Counsel for the petitioners
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