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Judgment

Justice U. Vogelman

Appeal from the judgment of the Court for Adminddive Affairs in Jerusalem (Honorable Vice
President. Tzur) in which the court ordered the Ministry of Int@rto grant Respondent 4 a permit for
permanent residency in Israel.

The facts



Respondent 4 (hereinafténe Respondenf was born in Jerusalem on September 30, 1991 to a
mother who holds a permit for permanent residendgriael and a father who is a resident of the
Judea and Samaria Area (hereinaftee: Area). The Respondent was not registered as a resident
the Israeli population registry upon his birth. @arch 26, 1996, he was registered in the
population registry of the Area. The Responderataify moved from time to time. From around
the time of his birth until 1993, the Respondewvedi with his family in Ni'ilin in the Area. Latein
1993, the Respondent’s family moved to Jordan, evbiegy resided until 1997. The family then left
Jordan and returned to live in the Area until 2Q@2yhich time they moved to Jerusalem. Some
two years thereafter, on January 26, 2004, the ddelgmt's mother, Respondent 1 in this petition,
first filed an application with the Ministry of latior to have the Respondent and four of her other
children registered in the population registrysrakl. We note, and the importance of this shall
become apparent below, that at the time the apigiicavas filed, the Respondent was 12 years and
three months old (this application shall hereindfie referred to ae first application).

The first application in the matter of the Resparidand his siblings was denied on April 20, 2004,
for two reasons. First, some of Respondent 1'slgdil, including the Respondent himself, were
registered in the population registry of the Arad aome were born outside Israel. Therefore,
according to the Ministry of Interior, Respondergtibuld have filed an application for family
unification rather than an application to have ¢tgldren registered in the Israeli population
registry. Second, an inquiry into the case of Radpat 1 and her children revealed that the
children’s center-of-life was not in Israel buthrat in the Ramallah area.

It is parenthetically noted that at the times ratevo the date of submission of the first appiarat
Section 3(1) of the Nationality and Entry into lsrhaw (Temporary Order) 5763-2003
(hereinafterthe Temporary Order Law) was in effect. The Section stipulated that thaister of
Interior or the Commander of the Area may “graminor resident of the regiomho has not

reached 12 years of agea license to reside in Israel for the purposgrefenting his separation

from his guardian parent who lawfully resides iratd” (emphasis added, U.V.). This section was
one of the reservations to the blanket ban impbgetie Temporary Order Law on granting status
in Israel to individuals who are considered “resideof the Area” as defined by the Law, including
the granting of status under Regulation 12 of th&yEnto Israel Regulations 5734-1974
(hereinafterRegulation 12andthe Entry into Israel Regulationsrespectively). We recall that

this Regulation stipulates that a child who washorisrael and who does not come under the Law
of Return 5710-1950 (hereinaftéine Law of Return), shall receive the same status as his parents.
At the time, the Temporary Order Law included noeption with respect to minor residents of the
Area who arever age 12so that these minors had no possibility of olit@jrstatus in Israel. We
shall address the amendments made to this prowsienthe years below. In any case, in view of
this provision and noting the fact that at the titme application was filed, the Respondent was over
12 years old, the Minister of Interior lacked congpee to grant him status in Israel at the afodesai
time.

On February 16, 2005, Respondent 1 filed anothglicgtion to the Ministry of Interior to have

two of her daughters, born in Jerusalem, registier¢ite Israeli population registry. Unlike the
Respondent, Respondent 1's daughters were notewrsgisn the population registry of the Area.
This application was also refused on the groundsttiey did not maintain a center-of-life in Istael
Later, following proceedings between Respondemtdithe Ministry of Interior which need not be
detailed here, the application for status for the girls was accepted on September 19, 2005. They
received a permit for permanent residency in IspagNovember 9, 2005. The application was
accepted mainly because the findings of a Natimslrance Institute investigation indicated that
not only were the girls born in Israel and not ségiied in the population registry of the Area, they
had lived in Israel since birth. We further notattthe permit for residency in Israel was granted t



Respondent 1's daughters in accordance to Mingdtigterior protocol no. 2.2.0020 entitled
“Procedure for Registering and Granting Status@hid only One of Whose Parents is Registered
as a Permanent Resident of Israel” (hereinatterchild registration procedure). We shall return

to the specific provisions of this protocol. Thepiontant factor for our matter is that on September
13, 2005, in the course of processing the applindt register Respondent 1's two daughters, the
Ministry of Interior received the position of thetibnal Insurance Institute on the family, which it
had requested. This position stated that at the tite investigation was carried out, the Respondent
and his family were living in Jerusalem. This infation contradicted the finding that served as the
basis for refusing the first application, namelgttthe Respondent’s and his family’s center-of-life
was not in Israel. As we shall see, this fact wassitlered in the decision reached on the
Respondent’s case later.

In the interim, on August 1, 2005, Amendment N¢o 1the Nationality and Entry into Israel Law
(Temporary Order) (Amendment) 5765-2005 was padsam@inafterthe 2005 amendmerjt The
amendment stipulatethter alia, that a minor could receive a permit for permamesidency in
Israel in order to prevent his separation fromgaigent who lawfully resides in Isragh to the age
of 14rather than 12 as stipulated previously; and aomivho isover 14 years of agevould be

able to receive a stay permit for Israel for thmegurpose, provided that the permit is not
extended if the minor does not reside in Israch @ermanent basis. We further note that in the
2005 amendmentthe definition of the term “resident of the Aremds also changed, such that a
resident of the Area is “a person who is registénatie population registry of the Area as welbas
person who resides in the Area, notwithstandingdhbtthat he is not registered in the population
registry of the Area and excluding a resident ofsaaeli community in the Area.” We shall return
to these changes and their ramifications below.

In view of the change affected by tB@05 amendmenivith respect to processing applications by
children whose parents have status in Israel -extension of the cut off age for receiving status i
Israel from 12 to 14 — and in view of the fact ttia inquiry into the Respondent’s sisters’ case
indicated that the family’s center-of-life was srael, the Ministry of Interior decideei gratia, to
consider the Respondent as having submitted higcappn prior to age 12, for purposes of
Section 3(1) of the Temporary Order Law, and tacpss his application for status in Israel.
Notification of the approval of the Respondent’slagation was sent to counsel for the
Respondents on March 15, 2003, and on April 9, 20@6Respondent received an A/5 visa for
temporary residency in Israel. The Respondent thasefore, registered in the Israeli population
registry under temporary resident status. On J8n0d06, the Respondent’s temporary residency
permit was extended for a further year and on 16|y2008, the Respondents applied to the
Ministry of Interior to have the Respondent’s ssatpgraded to permanent residency (hereinafter:
the upgrade applicatior). The upgrade application was rejected by the stiipiof Interior on
October 2, 2008 on the grounds that the Resporgifamtiily had resided in the Area and the
Respondent was registered in the population rgdiséreof and on the grounds that at the time the
upgrade application was submitted, the Respondastower 14 years of age and as such, under the
Temporary Order Law, his status could not be upggtad permanent residency. In addition to the
aforesaid, the Ministry of Interior determined ttizé Respondent would be able to continue to
have his temporary residency status extended.

The proceedings before the District Court and its entral findings

7.

The Respondents filed a petition with the Jerusddéstrict Court in which they challengeiaiter

alia, the decision of the Ministry of Interior to refebe Respondent’s application to have his status
upgraded to permanent residency. The dispute battheen and the Appellants focused on two
issuesfirst, whether or not the Respondent is to be considefegsident of the Area” who comes
under the terms of the Temporary Order Laecond whether, assuming the Respondent is a



resident of the Area, the decision of the Minigifynterior not to grant him permanent status is
lawful.

The judgment of the District Court includes an astee review of all the legal arrangements
relevant to these issues. We hereafter addresaritgal findings. At the opening of its judgment,
the court (Honorable Vice PresidéntTzur) refers to Regulation 12 which stipulates, asexaid,
that the status of a child born in Israel who dogscome under the Law of Return shall be the
same as his parents. The court found that the Rdspbcomes under Regulation 12 because he
was born in Israel, his mother is a permanent easidf Israel and there is no dispute that he
maintained a center-of-life in Israel in the twag& prior to submission of the first application.
Having stated so, the court noted that before ngg&ifinal ruling on the applicability of Regulation
12 to the Respondent, one must first examine whétheomes under the terms of the Temporary
Order Law, since this law limits the Minister otémior’s ability to grant status in Israel to a g
considered a “resident of the Area” under the wiovis of the Law.

In order to rule on the applicability of the Temaigr Order Law to the Respondent, the court was
required, first and foremost, to determine whetherRespondent is a “resident of the Area” as
defined in this law. The court decided that sifmRespondent submitted the first application
before the2005 amendmentame into force, its determination would be madadcordance with
the original definition of the term “resident oktirea” in the Temporary Order Law. The original
version of the Temporary Order Law contained amtusive definition of the term “resident of the
Area”. Section 1 defines “resident of the Area™iasluding a person who resides in the Area
notwithstanding the fact that he is not registengthe population registry of the Area and
excluding a resident of an Israeli community in #trea”. The court noted, based on the
interpretation of Section 1 of the Temporary Ordaw in AAA 5569/05Ministry of Interior v.
‘Aweisat (unreported, August 10, 2008) (hereinaftAweisat), that since the Respondent is
registered in the population registry of the Afeajs presumed to be a resident of the Area.
However, this is not a conclusive presumption hther a rebuttable one, and it has indeed been
rebutted in the circumstances of the case at hanthis context, it was noted that the Respondent
was born in Israel, that his mother and some o$ihisngs are permanent residents of Israel, that h
lived in the Area for only five of his 12 years athat his center-of-life is in Israel as he hadrbee
living with his family in Jerusalem in the two ysasrior to submission of the first application.
“Therefore”, the court ruled, “it appears that #pplicant has several ties connecting him to Israel
rather than to the Area, including maintaining ateeof life in Israel at the time the application
was submitted. Thus, it is highly doubtful thatdoeild be considered a ‘resident of the Area’ as
originally defined in the Temporary Order Law. Untleese circumstances one must find that the
Temporary Order Law does not apply to [the Respotided hence, the [Minister of Interior]'s
discretion under Regulation 12 is not restricten] the Respondent] must be granted a permit for
permanent residency in Israel in accordance wituReion 12.” (817 of the judgment).

The court did not restrict itself to this findingdaelsewhere in the judgment added that even if the
Respondent could be considered a “resident of tea’Aunder the original definition of this term

in the Temporary Order Law, given the fact thatsheegistered in the population registry of the
Area and lived there for five years, there wereemtheless grounds to grant him a permit for
permanent residency in Israel. The court revievhedjuestion of whether the Respondent should
come under the arrangement in effect at the tintheofirst application, which allowed granting
status in Israel to a minoip to age 12 or under the amended arrangement which allowstigaa
residency permit in Israel to a mingp to age 14 On this issue, it was found that the Ministry of
Interior justifiably applied Section 3a(1) of themporary Order Law, hamely, the amended
Section allowing to grant status in Israel to cldldunder the age of 14, as, at the time of the



10.

amendment, the Respondent was under 14 years ahagherefore entitled to receive status in
Israel pursuant to the amendment.

In addition to the aforesaid, the court held that Ministry of Interior erred in its decision toagt

the Respondent a permit for temporary residentyerahan a permit for permanent residency. On
this issue, the court noted that the Ministry détior followed the child registration protocol whi
stipulates that a child who had begun the graduatecedure for residency in Israel, but was over
age 14 at the time of his application to upgradestatus from temporary to permanent, shall
remain in temporary residency status. Howeverpthetice of the Ministry of Interior to grant
applicants who are over 12 years old temporarystatisrael for two years has long since been
struck down by the Court for Administrative Affaimad for good reason. This protocol, the court
ruled, is inconsistent with the purpose of 205 amendmenivhich was meant to provide the
Minister of Interior with powers to grant childrender the age of 1dermits for permanent
residencyin Israel. The court deduced this purpose fromahguage of the amended Section
3A(1). In the original version of this section, tkidnister of Interior was given the power to grant
child either a permit for residency in Israel atay permit for Israel, whereas the new version of
the Section refers to a residency permit and rstéy permit. This protocol, the court added,
frustrates the purpose of Regulation 12 whichterided to prevent the creation of a gap between
the status of an Israeli resident parent and hid afno was born in the country but has no legal
status in it. The practice of the Ministry of Iritet the court concluded, “...effectively leads to a
situation whereby it is impossible to grant pernmrstatus in Israel to applicants who are over the
age of 12. They can only receive temporary statuspntrast to the status of their parents, who are
permanent residents in Israel. Therefore, it apptet this practice of the Respondent is not
implied by the language of the amended Sectiond3atso contradicts both the purpose of
Regulation 12 and the purpose of the Temporary Qrae and therefore, must be struck down”
(820 of the judgment). In light of all the aboviee tcourt held that the Ministry of Interior must
grant the Respondent permanent status in Israethehpursuant to Regulation 12 or Section
3A(1) of the Temporary Order Law (821 of the judgie

Hence the appeal at bar.

Parties’ arguments

11.

12.

Before we address the merits of the argumentsaimpipeal at bar, we note that the hearing of the
petition was held during the state attorneys’ strik order to advance the appeal process as much
as possible, despite the strike, we have decidbdltbthe hearing on schedule. On that date, we
heard the Respondents’ arguments. In our decigibloeember 25, 2010, we ruled that the
Appellants would be able to respond to the Respaisdsummations and oral arguments in the
response they submit. The aforesaid response Wwasitsed on January 23, 2011. We now turn to
the merits of parties’ arguments.

In the Notice of Appeal served by the Appellantd anthe Supplementary Response submitted
following the hearing, the Appellants argue that tourt had erred in the manner in which it
examined the Respondent’s ties to the Area in tiéext of the review of whether or not he is a
resident of the Area. They contend that‘theeisat judgment prescribes the fact that a minor who
seeks status has any tie to the Area in additideiiog registered in the population registry théreo
is sufficient for considering him a resident of #hiea who comes under the terms of the
Temporary Order Law; all the more so when the appli minor haa number of tiesto the Area,
such as in the case at hand. On this issue, thellapgs stress that the Respondent resided outside
Israel for most of his life; he resided in the Afeaseven of his twelve years, studied in a schol
the Area and his center-of-life was in the Areavai. As such, according to the Appellants, the
Respondent has a myriad of ties to the Area, iitiaddo registration. These ties bring him under
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14.

the terms of the Temporary Order Law. The Appedidntther argue that the manner in which the
lower court reviewed the issue contravenes casaitaae in practice, the court reviewed the
Respondent’s and his family’s tiesIsrael and noto the Area. According to the Appellants, the
court erred when it used the provisions of thedctelgistration procedure to examine whether the
Respondent is a resident of the Area. The latt@rigions consider the minor’'s center-of-life in the
two years prior to submission of the applicationdgermit for permanent residency in Israel. On
this issue, the Appellants are of the opinion thatquestion of center-of-life as per the child
registration procedure is entirely separate froenghestion of whether the minor seeking status is a
resident of the Area or not. Finally, the Appelkarecall that under the definition of the term
“resident of the Area” in its po&005 amendmentersion, the Respondent is a resident of the
Area.

The Appellants dispute the court’s finding that plesver given to the Minister of Interior in

Section 3A(1) of the Temporary Order Law is a maogapower to grant only a permit for
permanent residency. They contend that the tersideacy permit” which appears in Section

3A(1) of the Temporary Order Law can be interpretsdeferring to any one of the residency
permits the Minister of Interior is empowered tamfrpursuant to the Entry into Israel Law. This is
since the purpose of Section 3A(1) of the Tempo€@uger Law and Regulation 12 — preventing
the separation of a child from his guardian pavdmt lawfully resides in Israel — can be fulfilled

by permits other than a permit for permanent resige primarily by a temporary residency permit.
In this latter context, it was stressed that granéd minor temporary residency status which is
periodically extended does not compromise the éstenf safeguarding the child and preventing his
separation from his parents; not to mention thattinor is entitled to all the rights granted to an
Israeli resident during the validity period of ghermit, including an Israeli identity card,

registration in the Israeli population registry aratious social benefits. The Appellants also
maintain that the interpretive reasoning which fednthe basis for the court’s decision was
erroneous. In this context, they stress that thadr of Interior’'s power to grant residency
permits under the Entry into Israel Law includesdat discretion, whereas the lower court’s
interpretation of Section 3A(1) of the Temporand&rLaw, whereby the Minister of Interior is
obligated to grant permits for permanent residerestricts this discretion and as such, raises
difficulties. It was then argued that the childistigation procedure which has been employed by the
Ministry of Interior for years does not apply ondychildren who are residents of the Area, but to
any minor who is not listed in the Israeli popwatiregistry and who was born to a parent who is a
permanent resident of Israel. Against this backdilop Appellants argue that the lower court’s
judgment means that a minor resident of the Area ishunder 14 years of age should receive a
permit for permanent residency in Israel immedjatehereas, a minor who is a resident of another
country has to meet the terms of the graduateceptore and would not be entitled to a permit for
permanent residency immediately. Finally, the Algmeé argue that the lower court’s decision to
upgrade the Respondent’s status to permanent negidtgnores the fact that the Respondent was
originally granted temporary resideneygratia.

The Respondents, on the other hand, support tigenedt of the lower court. They contend that the
court’s interpretation of the term “resident of #hea” was appropriate, whereas the interpretation
offered by the Appellants for this term and for theveisat judgment is erroneous and inconsistent
with previous rulings by the Court for AdministragiAffairs. The Respondents further argue that
the purpose of the amendment to Section 3A(1)effémporary Order Law, which can be
deduced from the section’s language, the amendihgnlol the legislative process, was to enable
granting children under age &4oermit for permanent residency The Respondents contend that
the child registration procedure effectively pretgegranting permanent residency to children who
were between 12 and 14 years of age at the tinireaihelication was submitted, and in so doing
frustrates the legislator’s intent. The Respond&nther argue that the child registration procedur



has long since been struck down by the Court faniibtrative Affairs. Moreover, the arguments
raised by the Appellants with respect to the imetigdion of Section 3A(1) of the Temporary Order
Law and its purpose were not presented to the loaeit but rather first raised in the appeal, and
therefore, should not be considered. On the mehiésRespondents believe that the interpretation
offered by the Appellants whereby the Ministermikrior may grant a minor under age 14 any of
the permits indicated in the Entry into Israel Langluding a tourist visa, contravenes both the
purpose of the law, which is related to securitheathan demography, and the legislative history.
They contend that the distinction the legislatokesain Section 3A between a permit for residency
in Israel and a stay permit implies a presumptiaat thildren under 14 years of age will not be
harmed by the Temporary Order Law and will recggemits for permanent residency in Israel.

Review and ruling

The normative foundation

15.

16.

17.

The appeal before us addresses three issues disputiee parties: First, whether the Respondent is
to be considered a “resident of the Area” who coorater the terms of the Temporary Order Law;
Second, the interpretation of the term “residereymt” in Section 3A(1) of the Temporary Order
Law, namely whether it refers to various typesesidency permits or to a permit for permanent
residency alone; Third, the relationship betweendhild registration procedure and the statutory
provisions on granting Israeli status to childrdmeae parents have Israeli status. Before getting to
the heart of these matters, we shall first asaettes normative foundation required for making a
ruling thereon. Some of the relevant statutes armhgements were mentioned in the above
summary. However, for the integrity of the revieve shall address them in detail.

As known, the Temporary Order Law imposes vari@sgrictions on the Minister of Interior’s
power to grant status in Israel to residents of&tea. This law was enacted in the context of the
security circumstances in which Israel found itéelfowing the outbreak of the second intifada and
in view of security officials’ evaluations that thatry of residents of the Area into Israel andrthe
free movement inside its territory constitute ausitg risk (see: Citizenship and Entry into Israel
Bill (Temporary Order) 5763-2003 HC 31. See aldweisat, 810 and HCJ 1905/03qal v.

State of Israel(unreported, December 5, 2010), §9 of my judgmieetginafter:Agal)). The
central arrangement of the Temporary Order Laweésgribed in Section 2. This section, in its
original version, stipulated that during the periedvhich the Temporary Order Law is in effect,
any other law notwithstanding, “the Minister ofédrior shall not grant citizenship to a resident of
the Area under the Citizenship Law and shall nahghim a permit for residency in Israel under
the Entry into Israel Law and the commander ofAhea shall not grant such resident a permit to
remain in Israel under security legislation in Area”. In view of the arguments made by the
parties, we herein refer to two aspects of the Teary Order Law: the first aspect relates to the
definition of the term “resident of the Area” arebtsecond aspect relates to the arrangements
prescribed in the law for the status of childreiindiividuals who have status in Israel. We firsthtu
to the definition of the term “resident of the Ate@ad the changes that have been made to this
definition in the times relevant to the appealat b

As stated, the restrictions on entry into Israeichtare imposed pursuant to the Temporary Order
Law apply to individuals who are “residents of theea” as defined in the Temporary Order Law.
At the time of submission of the first applicatidine term “resident of the Area” was defined as
follows:

Definitions

“Resident of the Area” —including a person who
resides in the Area notwithstanding the fact tleat h
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is not registered in the population registry of the
Area and excluding a resident of an Israeli
community in the Area.

The interpretation of this definition was discusgedetail in‘Aweisat, where the court noted that
its language clearly indicates that the provisiolthe Temporary Order Law apply to anyone
residing in the Area, even if they are not regetien the population registry thereof. However, it
does not contain an explicit reference to a sitmaith which an applicant for status in Israel agyue
that he has no ties to the Area other than hisgheigistered thereinlfd., 812). In view of this
lacuna, the court was required to interpret théniein. The conclusion was that the language of
the definition contained in the Temporary Order Liawonsistent both with an interpretation
whereby the term “resident of the Area” fundamdntaleans anyone who isgisteredin the

Area and with the interpretation whereby it meamgae whaesides in the Area The word
“including” is designed to clarify that persons negjistered in the population registry of the Area
will also be considered residents of the Area inadmas they reside inside the Ardad.).

However, it was later held that of the two possibterpretations, only the second interpretation is
consistent with the security purpose of the lavttenone hand and the desire to reduce the human
rights infringements inherent thereto to a minimomrthe other handiid., 8813-14).

In the context of the foregoing, it was held threg tefinition of the term “resident of the Area'tds
be interpreted such that it does not apply autaalyisimply because a person is registered in the
population registry of the Area. Registration ie ffopulation registry of the Area, it was ruled,
establishes prima facie presumption that the applicant seeking status in Israelddfitional

ties to the Area other than registration. Thereforeircumstances that include registration in the
Area and in the absence of other facts, the Ministinterior would be permitted to rely on the
registration and find that the applicant seekirdgust in Israel comes under the provisions of the
Temporary Order Law. The aforesaid notwithstandihg,Minister of Interior must allow the
applicant seeking status to persuade it, by premgatiministrative evidence, that “aside from
registration in the registry, he lacks any othermaztion to the Area”, such that the Temporary
Order Law does not apply to him. Where an applif@nstatus has already discharged this burden,
the usual arrangements for receiving status irelstaall apply, and where the applicant is a minor,
the arrangement prescribed in Regulation 12 oEttitey into Israel Regulations shall apply
(‘Aweisat, 815).

We reiterate that on August 1, 2005, 25 amendmento the Temporary Order Law was
officially published. The2005 amendmenincluded a change to the definition of the teresfdent
of the Area”, such that the application of the Tenapy Order Law was expanded. It explicitly
stipulated that anyone registered in the populatgistry of the Area will be considered a
“resident of the Area” under the terms of the TerappOrder Law:

Definitions

“Resident of the Area” — a person who is registered
in the population registry of the Area as well as a
person who resides in the Area notwithstanding the
fact that he is not registered in the population
registry of the Area and excluding a resident of an
Israeli community in the Area.

This amendment tells us that “a ‘resident of theaAiis one of two — a person who is registered in
the population registry of the Areand an examination of his actual ties to the Areasiof no
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consequence for this matteror a person who is present in the Area but igegistered therein.
For the latter, a substantive examination — acogrth the test of “most ties” — with respect to the
actual residency of the person seeking statusl-natilirally be required” AAA 1621/08 Ministry

of Interior v. Hatib (unreported, January 30, 2011) 812 (hereinaftatib).

It is agreed that this amendment does not appbytaase and therefore there is no need to
consider it beyond the aforesaid.

Having clarified who is a “resident of the Area”wdom the Temporary Order Law applies, we
shall now review the individual arrangements paitgj to minors who are residents of the Area
pursuant to this law. As noted above, the TempadBader Law prohibits granting status in Israel to
persons defined as “residents of the Area” undetatv. In addition to the blanket ban, and in view
of the resulting significant infringement of comstional rights, the law contains a number of
exclusions allowing a departure from the prohilitio certain cases (s¢d¢CJ 7052/0Adalah —
Legal Center for Arab Minority Rights v. Minister o f Interior_ (IsrSC 61(2) 202, 383-384

(2006) (hereinafterAdalah) and‘Agal, 89 of my judgment). One of the exclusions relass
stated, to granting status in Israel, under predeted limitations, to residents of the Area whe ar
minors.

As a rule, the issue of granting status to a mivios was born in Israel and one of whose parents
has status in the country is regulated by Reguidt®of the Entry into Israel Regulations. This
regulation, enacted pursuant to the Entry intoelskaw 5712-1952 (hereinaftehe Entry into
Israel Law) sets forth as follows:

The status ofa  The Israeli status of a child who was born in

child born in Israel, but to whom section 4 of the Law of

Israel Return 5710-1950 does not apply, shall be the
same as the status of his parents; should the
parents not share one status, the child shall
receive the status of his father or of his
guardian, unless the second parent objects to
this in writing; should the second parent
object, the child shall receive the status of one
of the parents, as shall be determined by the
Minister.

The language of the regulation indicaieser alia, that the status of a child born in Israel is¢o b
determined, as a rule, according to the statussgfdrents. However, where the parents of a child
do not have identical status, his status shalldterchined according to the status of his fathdrisr
guardian. It should be noted that in light of cigm of the language of the regulation which was
presented in this court, the regulation is impletredioy the Ministry of Interior such that where the
parents have different status, the child is givenstatus of the parent with whom he maintains a
center-of-life, even if said parent is the childisther rather than his father (Séeveisat, 817;

HCJ 979/9%abaloya v. Minister of Interior (unreported, November 23, 1999) (hereinafter:
Pabaloyg; AP (Jerusalem District Court) 379/84ansour v. Ministry of Interior — Population
Administration Jerusalem (unreported, June 3, 2006), §8).

This provision in Regulation 12 is subject to theaagement stipulated in the Temporary Order
Law. In its original version, prior to t#005 amendmentSection 3(1) of the Temporary Order
Law set forth that the Minister of Interior or tbemmander of the Area may grant a resident of the



area who is a minarnder the age of 12a permit for residency in Israel or a temporaaygiermit
for Israel in order to prevent his separation fitaisiparent who lawfully resides in Israel:

Reservations 3.The provisions of Section 2 notwithstanding:

1. The Minister of Interior, or the commander of
the Area, as the case may be, may grant a
resident of the Area a permit to reside in Israel,
or a stay-permit for Israel, for a fixed period, fo
the purpose of employment or receiving medical
treatment, as well as some other temporary
purpose - for a cumulative period of no more
than six monthsas well as a permit for
residency in Israel, or a stay-permit for Israel
in order to prevent the separation of a child
under the age of 12, from a parent who
lawfully resides in Israel [emphasis not in
original — U.V.]

This section effectively limited the applicationRé&gulation 12 of the Entry into Israel Regulations
to children who are residents of the Area and aldwnly minors under the age of 12 to receive
status in Israel or temporary stay-permits fordkrihis exclusion was expanded in @05
amendment The amended Section 3A provides that the Ministénterior may grant a permit for
residency in Israel to residents of the area weaader 14 years of agend approve temporary
stay-permits for Israel for residents of the arés \@reover 14 years of age

Child permits Notwithstanding the provisions of Section 2, the
Minister of Interior may, using his discretion:

1. Grant a minor resident of the Area who is
under 14 years of age, a permit for residency
in Israel [emphasis not in the original — U.V.]
in order to prevent his separation from his
guardian parent who lawfully resides in Israel;

2. Approve an application to grant a stay-
permit for Israel by the commander of the
Area to a minor resident of the Area who is
over 14 years of aggemphasis not in the
original — U.V.] in order to prevent his
separation from his guardian parent who
lawfully resides in Israel, provided that the
permit is not extended if the minor does not
reside in Israel on a permanent basis.

The amendment means that minors whose guardiantpavefully resides in Israel would be
granted either a residency permit or stay permitshiael with a distinction between minors under
the age of 14 and minors over the age of 14. Itrast the previous version restricted granting
residency or stay permits to minors up to the dgemnly (this arrangement will be hereinafter
referred to athe amended arrangement
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23.

In addition to the provisions of Regulation 12 dine Temporary Order Law, the Ministry of

Interior applies the child registration procedurdtiis context. This procedure is designed to
regulate the processing of applications for statusrael for minors only one of whose parents is
registered as a permanent resident of Israeltdildehe criteria for determining a minor’s

eligibility for status in Israel, the methodology fexamining the application and the type of status
he is to be granted. The granting of status isestifppter alia, to establishing that the minor’'s and
his parents’ center-of-life was in Israel in thevtyears prior to submitting the application. The
procedure applies to every minor one of whose paismegistered as a permanent resident in
Israel and refers, among others, to minors whaesiglents of the Area. The procedure stipulates a
graduated process for granting status. Accordirigitoprocess, a minor who is registered in the
Area or resides in the Area without being registeherein and is under 14 years of agéhe time

the application is submitted will receive temporary status, type A/5 for tweays, after which he
would be granted permanent status. This provideddnter-of-life in the two years preceding the
application is found to have been in Israel (Sec@o7.2.7 of the procedure). If the minor turns 14
while still on temporary residency status, he vahnain in that status without an upgrade to
permanent status (Section C.7.2.8 of the procedilihe) procedure further provides that a minor
who is registered in the population registry of #rea or resides therein without being registered
and submitted an application for status in Israeémvhe was over the age of 14, will receive a stay-
permit only (a DCO permit), subject to the positafrithe relevant officials and inasmuch as center-
of-life in Israel has been established.

We shall summarize the picture that arises fronthallarrangements reviewed above. In general, in
view of Regulation 12 of the Entry into Israel REgions, the status of a minor who was born in
Israel but is not entitled to legal status theminsuant to the Law of Return is determined
according to the status of his parents. The arraegéis different with respect to a child who is a
resident of the Area under the definition of thartén the Temporary Order Law, which, as
aforesaid, has been amended. In our matter, tgmatidefinition shall apply, as interpreted in the
rulings of this court. A minor who comes under thiems of the relevant definition of resident of
the Area is subject to the provisions of the TerappOrder Law. Until th005 amendment

such a minor who was under 12 years old was abilecwive a permit for residency in Israel or a
temporary stay permit for Israel; tB@05amendmentraised the cut-off age such that a minor
could receive a permit for residency up to the@gb4 and a minor over the age of 14 could
receive a temporary stay permit only. Having reéwll the arrangements relevant to our matter,
we turn to examining parties’ arguments on theiritae

From the general to the specific

Is the Respondent a resident of the Area?

24.

25.

As indicated from the above review, the partielsaaitare in dispute as to the question of whether
the Respondent should be considered a residené &rea or not. Before we address their
arguments on this issue, we clarify that the psudie not dispute the fact that as the first apjtioa
was submitted on January 26, 2004, narbelpre the 2005 amendment came into effedhe
original definition, which was in effect at the trthe first application was submitted, should be
applied to the Respondent. Thus, in view of pdardgseement (and without being required to rule
on this question), this shall be the agreed prefoisthe interpretive review.

As noted, the interpretation of the original defon of the term “resident of the Area” was
discussed in detail i\weisat. The dispute between the parties focuses on thstign of its
application in the Respondent’s case. The Appellbatieve that the manner in which the District
Court implemented the rule set dowrtAnveisat was erroneous, since it reviewed the
Respondent’s ties to Israel rather than examingdids tathe Area. In my view, this argument has
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substance. The judgment'fweisat, whose major findings we have addressed abovaséscon

the ties of the person seeking status to the Aatieer than Israel. Pursuant to this judgment, a
person who is seeking status and who is regisiarde population registry of the Area must prove
that he has no tie the Area other than the registration rather than prove hiedhas ties of one sort
or another tdsrael (see alsdiatib, 89). Indeed, the fact that a person seekingstatght have
some ties to Israel does not negate the possibiiibys being defined as a resident of the Areds Th
is so as he may have ties to the Area other tteretjistration in addition to his ties to Israel.

The foregoing leads to the conclusion that the reaimwhich the district Court analyzed the
question of the Respondent’s status as residghedirea raises difficulties. The analysis
conducted by the court focused on the Respondiest’'so Israel rather than on whether he has ties
to the Area other than registration. In so doing, the cougatteed from the ruling irAweisat.

In this context, | shall add and stress that akghomaintaining a center-of-life in Israel is a
condition for receiving status in Israel under théd registration procedure, this does not mean
that anyone who spent two years in Israel pricauiomitting his application is no longer a “resident
of the Area”. The condition of a two year residentysrael prior to submitting an application is a
general condition which applies to anyone seekiatys in Israel, including individuals who are
not residents of the Area. Requiring a centerfefili the two years prior to submission of an
application is not designed to rule out a minoefl a resident of the Area, but rather to ensure
that the foreign minor seeking residency in Isreglether or not he is a resident of the Area in the
meaning of the term under the Temporary Order Lteag,indeed lived in Israel during the relevant
time.

From the general to the specific. The Respondemrihéved in the Area with his family for a
period of time that cannot be said to be insigaific The parties are indeed in dispute as to the
length of the Respondent’s residency in the Aresydver, in the circumstances of the matter, it
need not be accurately defined, as the gap betthegrarties’ positions is relatively marginal and
it is clear, in any case, that the Respondentatidie in the Area for a significant period of time.
During this period, the Respondent studied in @sktim the Area and his father is a resident of the
Area. In view of the Respondent’s overall persatehils, and without expressing a decisive
opinion on the circumstances in which a person ishiegistered in the population registry of the
Area can be said to have other ties to the Arasjiibpossible to say that the Respondent has no
ties to the Area other than registration. In thesmumstances and in view of the rule laid down in
‘Aweisat, he must be deemed a “resident of the Area” whnesounder the Temporary Order Law.

The Respondent’s eligibility for status in Israel under the Temporary Order Law

28.

29.

Having ruled that the Respondent must be deemegkalént of the Area” for the purpose of
applying the Temporary Order Law, one must contitouexamine whether he is entitled to status
pursuant to this law: inasmuch as the answer foistaffirmative, one must proceed to examine
what type of status this shall be. The District @ouled, and rightfully so, that the decision loét
Minister of Interior to apply the amended arrangetite the Respondent was justified. Thus the
premise for the review before us is that the Redponis entitled to a permit for residency in I$rae
pursuant to the amended arrangement. The questi@nether the term “permit for residency” in
this context means that the Minister of Interiorymgaant the Respondent any type of permit for
residency or that his power is limited to grantingermit forpermanent residencyin Israel only,

is a separate question and the focus of the digmaitecen the parties.

Before we proceed to examine this question in Hetai shall address the Respondents’
preliminary argument, namely that the Appellantguments regarding the interpretation of the
term “permit for residency” were not presentedh® District Court and are being raised for the



first time in the context of the appeal submittedhis court. The rule is that an appellate coogd
not review arguments which were not presenteddatturt of first instance, other than in
exceptional circumstances (see: CA 49%8fate of Ahuva (Adela) Spier, Deceased v. Director

of Land Betterment Tax, Haifa, IsrSC 44(3) 256 (1990)). The aforesaid notwithdiag, in cases
where the argument which is first made before tipelate instance concerns legal interpretation
and is based on undisputed facts, it is possibédidav for it to be presented despite the accepted
rule (see: CA 11172/08lon v. Hadad (unreported, October 21, 2009), §30; CA 5999 MaZek

v. Director of the Estate of Rabbi Yehoshua DeutcH)eceased1(5) 1, 19 (1997); CA 10704/05
Lugasi v. Ashkelon Tax Assessment Officigunreported, July 10, 2008), §6). In our matteg, th
Appellants’ arguments with respect to the integien of the term “permit for residency” indeed
were not included in written submissions to thedowourt, at least not in the comprehensive and
detailed manner in which they were argued in tigeapbefore us, although the state contends that
the arguments were made during the hearing. Howdwese are legal arguments concerning the
legal lower court’s interpretation of a statutethese circumstances, | see no reason not to addres
the arguments on their merits. Having so stateduweto examine the question on which we are
required to rule, namely what is the appropriaterpretation of the term “permit for residency” in
the amended arrangement?

The interpretation of the term “permit for residency”

30. The question of the interpretation of the phrasfigt for residency in Israel” which
appears in the amended arrangement has yet toibeveel in the rulings of this court. The
language of the section of the statute in whi@pfiears forms the premise for our review
(see: CA 65/8Director of Land Betterment Tax v. Hershkowitz, IsrSC 39(4) 281, 289
(1985); CA 1900/0@alamachio v. Administrator General, IsrSC 53(2) 817, 827
(1999); HCJ 962/0Liran v. Attorney General (unreported, April 1, 2007), 833 of the
judgment of Justic@. Proccaccig. The interpretive possibility suggested by the
Appellants, according to which the phrase “perrhitesidency” should not be read as
saying “permit for permanent residency” is obvigushchored in the language of the
section. As known, Section 2(A) of the Entry insodel Law lists many types of permits
for residency in Israel and the permit for permamesidency is only one of them. Once the
phrase “permit for residency in Israel” does netacly limit itself exclusively to a permit
for permanent residency, there is no prima facgstfar the ruling of the District Court,
which the Respondents support, that the minisganger is limited to granting a permit for
permanent residency only. However, | am preparessome, for the sake of the review
and in the Respondents’ favor, that the languadbeofaw also contains a basis for the
interpretation they profess. As such, we shall @edcto examine the statutory provision
which is at the heart of our review.

31. We first turn to the subjective purpose which consehe goals, values and policy the
legislator sought to achieve through the law. Tiigective purpose is deduceérter alia,
from the language of the statue and its legisldtigéory (see: Aharon Barak,

Interpretation in Law , Vol. 2 — Interpretation of Legislation, [in Helwk202 (1993)
(hereinafterBarak). The subjective purpose of the Temporary Ordev had its

legislative history were discussed in detail in jildgment rendered idalah, where it

was held that the purpose of the law was secwség:Adalah, 8§24 of the judgment of

Vice PresidenM. Cheshin; ‘Aweisat, 810). The language of the exclusion that allows
granting status to a minor resident of the Areath lbefore th005 amendmentnd
thereafter, clarified that the purpose was to pretlee separation of a minor resident of the
Area from his parent who lawfully resides in Istadbre broadly, and in the context of the
overall provisions of the Temporary Order Law amel purposes at its foundation, one can
say that the purpose of this exclusion is to upliwédsecurity purpose which the
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Temporary Order Law was designed to promote iropaqmtionate manner and whilst
minimizing the infringement on human rights as mastpossible. This purpose is also
indicated by the explanatory notes to 2@®5 amendment

... in accordance with decision no. 2265 of theegpment... and in view of
the remarks of the High Court of Justice in petisichat were filed with
regard to the Temporary Law... it is proposed #hangside the extension of
its validity, the temporary provision should be awhed such that the
exclusions to the application of the restrictiadmsrein should be expanded.
This expansion should be made with regard to pdipulgroups which,
according to the assessment of the security atiggmrhave a reduced
security risk potential, such that the purposeneftemporary Order is
achieved, on the one hand, and we ensure thatuhi®se is achieved in a
more proportionate manner, on the other.

(see: Citizenship and Entry into Israel Bill (Temgmy Order) (Amendment)
2765-2005).

It seems that this purpose guided the legislattr mispect to the changes made to Section 3A of
the law. In this context it shall be noted that phepose®005 amendmentid not raise the cut-off
age for eligibility for a permit for residency frot? to 14 and left the possibility of grantingtay
permit and not just a permit for residency to minors \@h® under 12 years of age. The bill
included an unchanged version of Section 3(1) aratidition, proposed to grant stay permits in
Israel to minors over the age of 12. The final farh$ection 3A was shaped in the discussions of
the bill held by the Knesset's Internal Affairs aadvironment Committee (hereinafténe
Committee). The Committee’s discussions focusitkr alia, on the type of status to be given to
minors under the age of 12 as opposed to minonstheeage of 12 and on an examination of
raising the cut-off age below which minor residesftthe Area would be granted a permit for
residency in Israel and above which they would iberga stay permit for Israel only, subject to the
security purpose underlying the law. Following théfscussions, it was decided that a permit for
residency in Israel could be granted to minors utiteage of 14 and that the commander of the
Area would be empowered to grant minors over thesastay permit for Israel. A study of the
protocols documenting the Committee’s sessionsatevhe rationales behind these changes. The
protocols mention the need to grant children urddeyears of age status which is identical to the
status of their parents who live in Israel, not iettiately, but rather after a probationary period of
number of years, during which the child would barmged temporary status in order to ensure that
these children indeed live in Israel on a permabasis (see: Protocol, 4B6ession, 1'BKnesset,
17-19, 23, 25 (July 11, 2005) (hereinaffgotocol 466 which refers to granting permanent status
following a graduated procedure. See also Protd@fl” Session, 16Knesset, 12 (July 25, 2005)
(hereinafterprotocol 486 which addresses raising the cut off age fromol24). There is further
mention in the Committee sessions of the needgarerthat children under 14 years of age could
gain status which includes “social benefits” asaggul to a stay permit for Israel which does not
confer such rights (see protocol 466, at 26-27@otbcol 486 at 12). As for children over the age
of 14, it was mentioned that they would not be ggdmesidency but only a stay permit for Israel in
order to prevent their separation from their pageviio lawfully reside in Israel, subject to a
security check (protocol 466, at 23, 29-37 andquwlt486 at 12-20).

At this stage, it is possible to summarize andestaat the language of the section, both origindl a
amended, and the legislative history, indicate toasidering the general security purpose of the
Temporary Order Law and the desire to protectrtegrity of the family unit and the child’'s best
interest, the legislator sought to allow the statiua minor resident of the Area under the agedof 1
to be compared to the status of his guardian pgrastmuch as possible. The aforesaid
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notwithstanding, the legislator sought to leaveaagim for discretion by the Ministry of Interior
and allow for a graduated procedure.

We now proceed to examine the objective purposetwtidncerns the fundamental values of the
legal system in a modern, democratic society Bagak, at 201-204). The objective purpose is
examinedjnter alia, against the background of the essence of thetstatverall legislation and the
fundamental principles of the legal system (se@aBat 249-251). The fundamental values of the
legal system include the protection of human rigimg the interpretive rules in effect in our legal
system require that a statute be interpreted im@ner which is consistent with the protection of
these rights whilst reducing the infringement ugmem to the extent possible (ddatib, 8§85, 10).
In our matter, case law has acknowledged the ta@family life as a right which derives from the
fundamental right to dignity, enshrined in Basisdduman Dignity and Liberty (setdalah,
8830-38 of the Judgment of PresidénBarak and 881, 6 of the judgment of Justke

Procaccig CA 7155/96A v. Attorney General, IsrSC 51(1) 160, 175 (1997); HCJ 4293k0dw
Family v. Minister of Labor and Social Servicequnreported, March 24, 2009)). As mentioned,
Section 3A proclaims itself as meant to preventstigaration of a child who is a resident of the
Area from his parent who lawfully resides in Istdéius, one of the objective purposes of this
arrangement is protecting the constitutional rightamily life, subject to established limitations
and more specifically, the right of a parent wha igsident of Israel to raise his child in Israed
the right of a child to family life with his paren{see:Adala 8826, 28, 32-34 of the judgment of
Presideni. Barak and 8811-15 of the judgment of Just®&eJoubranand‘Aweisat, 814; on the
issue of the parent’s right to raise his child #grelchild’s right to grow up with his parent in eth
contexts see: LCA 3009/GRv. B, IsrSC 56(4) 872, 893-894 (2002); CFH 604140%2. B, IsrSC
58(6) 246 (2004); HCJ 11437/6%v LaOved — Worker’s Hotline v. Ministry of Interi or
(unreported, April 13, 2011) §838-39 of the judgimainJusticeA. Procaccia(hereinafter:
Worker's Hotline)).

Another of our legal system’s fundamental valudsictv permeates the judgments of this court, is
the best interest of the child. This principle gesidhe court in any proceeding which centers on
issues concerning minors, even when the case emntlex exercise of administrative power (see:
AAA 10993/08A v. Ministry of Interior (unreported, March 10, 2010), 84 of the judgmédmhyp
colleague, JusticH. Handel. On the applicability of this principle in othepritexts see: CrimA
49/09State of Israel v. A(unreported, March 8, 2009), 8§20 of the judgmentusticeyY.

Danziger); see also Article 3 of the Convention on the Righf the Child (signed in 1990). The
term “the best interest of the child” is broad aadue and may have different meanings and
interpretations in different contexts, dependinglmcase before the court (see LAA 1006G%07

v. B (unreported, October 2, 2008), 830 of the judgnoédusticeY. Danziger). In the matter at
bar, this principle is expressed in the need tegme the natural bond between parents and
children as it is most fundamentally in the bestriest of the child to grow up with his parents and
be educated by them (sAdalah, §11 of the judgment of Justi& Jubran and the references
therein;Kav LaOved, 820 of the judgment of Justige Proccacig.

The combination of the right to family life andethprinciple of the best interest of the child ie th
source of the importance of equating the civiligaif a child to that of his guardian parent:

Israeli law recognizes the importance of makingdivé status of the parent
equal to that of the child. Thus, s. 4 of the @itighip Law provides that a
child of an Israeli citizen shall also be an Isragizen, whether he is born
in Israel (s. 4A(1)) or he is born outside it (8(2)). Similarly, r. 12 of the
Entry into Israel Regulations, 5734-1974, provitted ‘A child who is born
in Israel, to whom s. 4 of the Law of Return, 5719580, does not apply,



shall have the same status in Israel as his parents
(Adalah, 828 of the judgment of PresidehtBarak).

And elsewhere;:

As a rule, our legal system recognizes and respleetgalue of keeping the
family unit whole and the interest of safeguardimg child and therefore
one must avoid creating a gap between the status afminor child and
that of his guardian parent or his parent who is etitled to custody
(emphasis not in original — U.V.). From the poift/@w of granting
permits for residency in Israel also, there seentsetno justification for
creating such a gap as the reasons underlying émtilgg of the residency
permit to the parent shall generally apply alshitochild who was born in
Israel and resides with him.” (sé@abaloya §2 of the judgment of Justice
(as was her title them). Beinisch.

As aforesaid, Section 3a limits the applicatiofRefyulation 12 with regard to residents of the Area
and does not directly refer to the principle of &ing the status of a minor to the status of his
guardian parent, but rather only to the desireréegnt the separation of a child from his parent
who is present in Israel. However, according teepated rules of interpretation, this section must be
interpreted in light of this guiding principle thet extent possible. Another objective purpose
underlying Section 3a is fulfilling the general ety purpose of the Temporary Order Law which
requires imposing certain restrictions on humahtsdor the security of the citizens of the Stdte o
Israel. As aforesaid, setting a cut-off age beldviclv a minor is to be given a permit for residency
in Israel and above which he will be given a stayapt only is based on these security
considerations (see also Section 3d of the Temp@eder Law which addresses security
preclusions to granting status to residents of\tea).

Another general principle which guides the intetgtien of legislative acts is the fundamental
principle whereby a state has sovereignty over istio enter its territory and, accordingly, the
Minister of Interior, who is the competent officialthis matter, has broad discretion (see AAA
4614/05State of Israel v. Oren(unreported, March 16, 20065weisat, §19; HCJ 758/8&endle
v. Minister of Interior , IsrSC (46(4) 505, 520 (1992), hereinafteendle, ‘Agal, 810 of my
judgment), though he is required to exercise ifestitio the rules of administrative law and while
giving due consideration to preserving the famityt and fulfilling the purpose of Regulation 12
(on the issue of the range of discretion giverheoMinister of Interior see: AAA 993/@3amdan

v. Government of Israel IsrSC 59(4) 134, 140 (2005); HCJ 4156Mifnitrov v. Ministry of
Interior , IsrSC 56(6) 289, 293-294 (2002); HCJ 340F9iKkin v. Ministry of Interior , IsrSC
51(4) 522, 525 (1997); AAA 1038/08Bhabis v. State of Israelunreported, November 8, 2009),
8811-12 of the judgment of my colleague, JusficRubinstein; on the consideration of
preserving family unity in the context of discretisee€ Aweisat, §8§19-20). It is therefore possible
to say that in examining the objective purposeeaifdd 3a(1) of the Temporary Order Law, one
must also consider the discretion granted to th&dWr of Interior.

As noted, the purpose of a section of law may lokided,inter alia, from its legislative
environment, as a law is not passed in a vacuuchthanlegislative environs of a law affects its
interpretation (seBarak pp. 327-332). It follows, that the interpretatmithe arrangement set
forth in Section 3a(1) of the Temporary Order Laaynbe deduced also from other arrangements
included in the Temporary Order Law. A readinghtef Temporary Order Law indicates that in
other contexts in which the legislator sought w&triet the Minister of Interior’s discretion to
granting only a certain type of residency permatnoted this in the law itself. Thus, for example,
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the provision of Section 3al(a)(1) of the Tempor@rger Law empowers the Minister of Interior
to grant a permit foremporary residency onlyin special humanitarian cases; and the provisfon o
Section 4(2) of the Temporary Order Law empoweescttbmmander of the Area to grant a stay
permit for Israel to a resident of the Area whedila naturalization application or an application f
a residency permit in Israel and expressly stigslétat he shall not be granted citizenship under
the Citizenship Law or a permit for temporary orrpanent residency. These two arrangements
illustrate that where the legislator wished toifjahat a certain arrangement in the Temporary
Order Law allows granting residency permits of gaie type only — he took pains to note as much
explicitly. We thus conclude by saying that theeatiye purpose of Section 3(a)l is composed of a
number of different purposes, all of which shoutdtéken into account in the framework of
interpreting the term “permit for residency”.

Having so said, we must examine which of the pésséxtual meanings best fulfills the purpose of
the statute and this shall be the legal meanirnge$tatutory provision (see HCJ 6824Kadna’ v.

Tax Authority (unreported, December 20, 2010) 8§19 of my judgin&¥ie observed that the
subjective purpose of Section 3a(1) of the Tempyotader Law was to prevent separation between
a parent who lawfully resides in Israel and higcchiho is a resident of the Area, while

maintaining the overall security purpose of the Pperary Order. We emphasized that the status of
the minor should be equal to that of his guardi@rept to the extent possible, while allowing the
Ministry of Interior to conduct a graduated procedand ensure that the minor indeed permanently
resides in Israel. We subsequently observed teadlfective purpose of Section 3a(1) also seeks to
protect, to the extent possible, the right to fartife and the best interest of the child and to
advance the aspiration to bring the child’s statupar with that of the parent and prevent an
undesirable gap between their statuses. At the sameewe noted the general principles relating to
the discretion the Minister of Interior has on thatter of entry into Israel. We also noted that the
Entry into Israel Law indicates a variety of residg permits which the Minister of Interior is
empowered to issue and that where his power wagcted to issuing a specific type of residency
permit, this was expressly noted in the relevaatice in the Law. It therefore appears that the
subjective and objective purposes are internalhsistent and it remains to examine which of the
two suggested interpretations best fulfills them.

Based on the aforesaid, it appears that the irgtiion of the term “residency permit” proffered by
the Appellants is more consistent with the purpage3ection 3a(1) of the Temporary Order Law.
Indeed, the interpretations suggested by the Appislland the Respondents both satisfy the right to
family life in that they prevent the separatioraahinor from his parent who lawfully resides in
Israel by granting the minor status which bearktagBoth also allow bringing the minor’s status
on par with that of the guardian parent. The afasiceeotwithstanding, the narrow interpretation
which refers only to a permit for permanent res@jetioes not conform to principles developed in
case law with respect to the Minister of Interidst®ad discretion on the issue of entry into Israel
or with the fact that this discretion was not rietdd by Section 3a(1) of the Law, unlike other
sections in which such a restriction was expreissposed. Moreover, circumscribing the Minister
of Interior’s discretion does not necessarily seheestatute’s purpose. Thus, for example, in cases
where the guardian parent resides in Israel withhgorary resident status, forcing the Minister of
Interior to grant the child permanent residenciustdi.e. a status which is not equal to that ef th
parent), does not serve the purposes which we \adxser

It is therefore possible to conclude by saying #mabng the suggested textual possibilities, the
broad interpretation whictioes notlimit the Minister of Interior’'s power to grantiregpermit for
permanent residency only is the one which besitlfuthe various purposes underlying Section
3a(1) of the Temporary Order Law and properly begsrbetween them. This interpretation
recognizes the parent’s right to raise his chiltsmel and the minor’s right to live with his



guardian parent and allows comparing the minogtustto that of his parent without compromising
the security purpose underlying the Temporary Okdev and without preventing the Minister of
Interior from exercising his discretion as to thetss a minor is granted. My conclusion is,
therefore, that the Minister of Interior's powergiant minor residents of the Area who are under
14 years of age a residency permit is not limiteddrmanent residency permits only and that the
Minister of Interior is empowered to grant minosidents of the Area different types of residency
permits. It is superfluous to note that the MinigteInterior must exercise his discretion accogdin
to the purposes underlying this provision as weet@hserved them to be. We shall address this
below.

Allegations regarding the child registration procedire

42.

43.

44.

45.

This is the place to examine the Respondents’ aegtsrwith respect to the provisions of the child
registration procedure in the context of the noiveaioundations which we outlined. As recalled,
the procedure stipulates that a minor residerti@ftrea who was born in Israel, who was urider
yearsof age at the time the application was submittetifeas been proven to have a center-of-life
in Israel in the two years prior to submissiontaf aipplication, would be able to receive temporary
residency status for two years and an upgradertogent status thereafter. In addition, the
procedure also stipulates that if the minor is age 14 at the end of the two years in which he
held a temporary residency permit, then, in viewhefrestrictions imposed by the Temporary
Order Law, his status would not be upgraded to paent residency. Such a minor would,
therefore, remain with temporary residency statbhilwwould be periodically extended, subject to
continued center-of-life in Israel.

The effective result of the child registration pedare is that a minor who submitted an application
for status in Israel when he was between 12 anged#s of age is entirely unable to receive
permanent status in Israel. As such, the procedlemées these minors the possibility of receiving
status which was given to them in the primary legjisn. This is a substantive and direct violation
of their right, which does not conform to the staty arrangement.

The provisions of the child registration procedare also inconsistent with the purpose of Section
3a(1) of the Temporary Order Law. As noted, theppse of the arrangement contained in Section
3a(1) is to allow a minor resident of the Areaite lwith his guardian parent in Israel and equiate,
the extent possible, the minor’s status to thdti®@parents. This, while maintaining the general
security purpose of the Temporary Order Law. Asifidal, following prolonged deliberations in

the Knesset'’s Internal Affairs and Environment Cdtter, a decision was made to allow minors
under the age of 14 to receive a permit for resigém Israel, including a permit for permanent
residency. This was based on the viewpoint thatghdup requires true proximity to the guardian
parent on the one hand and on the other, the paitsaturity risk it poses is low. Despite this, in
practice, the procedure does not allow those whet the required conditions and whose age was
under 14 at the time their application for statas wubmitted to receive status comparable to their
parents’.

This result raises a real difficulty. Stipulatingnclitions and directives comes under the discretion
of the Minister of Interior of course; however sldiscretion is not immune to judicial review and
administrative directives must fulfill the purposkthe statue and conform to the rules of
administrative law (see: AAA 4515/(8ate of Israel v. Neemarfunreported, October 6, 2009),
816 of the judgment of Justiée Arbel), ‘Agal, 811 of my judgment). Directives, conditions and
procedures must, first and foremost, conform withprovisions of the statute which empowers the
administrative authority to issue them and withpitspose (see: AAA 9187/Quzon v. Ministry

of Interior (unreported, July 24, 2008), 841 of the judgmédrusticeY. Danziger). Inasmuch as
the directives do not fall squarely within the limof the statue under which they are issued, or



46.

47.

impinge on fundamental rights without express atiha the statute, they must be struck down
(see: HCJ 355/7Qatlan v. Israel Prison Service IsrSC 34(3) 294 (1980); HCJ 337/Bttrani v.
Minister of Transport, IsrSC 37(3) 337 (1983); dflana’; see also, Itzhak Zamir,
Administrative Powers, Vol. B 779 (1996); Yoav Dotaydministrative Directives 180 (1990)).

In my view, the Minister of Interior does not hate authority to create, out of thin air, a
distinction between minors under the age of 12raimbrs between the ages of 12 and 14 for the
purpose of receiving status in Israel. Such ardistn has no mention in the language of the
Temporary Order Law and Regulation 12 or the lagjigd history that preceded them and it is also
inconsistent with the purposes underlying themsTias the context for the District Court’s
repeated rulings that, for the purpose of grargimgsidency permit under Section 3a(1), the
Ministry of Interior must examine the age of thenori at the time the initial application for status
in Israel was submitted rather than at the ent@two years during which the minor had a
temporary residency visa. The district courts werine opinion that only in this manner would the
provisions of the Temporary Order Law and Regutefiga and the purposes underlying them be
fulfilled (see statements in AP (Jerusalem Disti@@95/08Mashahara v. Minister of Interior
(unreported, November 24, 2008), §812-14 of thgjuent of Justic&. Adiel; and AP (Jerusalem
District) 8336/08ahaika v. Minister of Interior (unreported, December 2, 2008).

| too accept this position. In my opinion, the pgomanner of implementing the procedure is that
where the Ministry of Interior decided that a certainor, who is under 14 years of age, meets the
criteria stipulated for receiving status in Israbé decisive date with respect to the minor’'s age
under Section 3a(1) of the Temporary Order Lawldieathe date on which the initial application
was submitted. This would enable the graduatedegia®, whose importance the Ministry of
Interior stresses, both with respect to minor rexsisl of the Area and other groups, without
detracting from the possibility of granting the mirpermanent status upon termination of the
graduated procedure, provided that at the timbaefrtitial application, the minor was under 14
years of age. This interpretation is consistent wiith the right of Israeli residents and their onin
children who are residents of the Area to leadasexhfamily life, and with the provision of Section
3a(1) which allows granting a residency permit taiaor resident of the Area in a manner which
minimizes, as much as possible, the infringementups rights which is a result of the security
purpose of the Temporary Order Law. Consideringafloeesaid normative framework and
particularly the absence of a statutory basisifoitihg the possibility of minors under 12 years of
age receiving a permit for permanent residencyckvis diametrically opposed to the arrangement
in Article 3a(1) of the Temporary Order Law, my ctusion is that the child registration procedure,
in the manner in which it is currently implementgdthe Ministry of Interior, cannot stand. The
rulings of the District Court on this issue arersuWe presume that the Ministry of Interior will
correct the provisions contained in the proceduch shat it conforms to our ruling with due haste.

From the general to the particular

48.

As the Respondent filed his first application ptimreaching the age of 14, it is not possible, as
explained, to deny him the possibility of receivipgrmanent residency status solely due to the fact
that he was older than 14 at the time he submniitte@pplication for an upgrade from temporary to
permanent residency as part of the graduated pnoeekh approaching the decision on what type
of residency permit the Respondent would be giveheaend for the graduated procedure, the
Minister of Interior should have exercised his dision in accordance with the principles handed
down in case law and which we detailed above. fessed, Israeli law strives, to the extent
possible, to prevent a gap between the statusrifier child and that of his parent who has custody
over him or who is entitled to custody. This cortagmnains intact, as clarified, both in decisions
under Regulation 12 and in decisions in cases wtherprovision of Section 3a(1) of the
Temporary Order Law applies.



49.

Having found that the Respondent’s mother is a paant resident; having found that following
the implementation of the graduated procedure #spBndent’s center-of-life is in Israel and since
no other preclusion arose in his case, a propeciseeof powers, in the concrete circumstances of
the case at bar, leads to the conclusion that éetiged to permanent residency status in Israel,
subject to his center-of-life remaining in Israel.

Conclusion

50.

On the basis of my aforesaid conclusion, | shajpgst to my colleagues to reject the appeal. In my
view, there is no room for intervention in the féseached by the District Court, even if my
reasoning followed a different path from that tbthe District Court. Should my opinion be
accepted, | shall suggest to instruct the Appeallampay the Respondent’s costs to the sum of
10,000 ILS.

Justice

Justice E. Rubinstein

A.

| concur with the opinion of my colleague Justioggélman in his interpretive journey. The need to
put together a complex and complicated puzzleyiaept from the opinion, and to extract a result
from difficult legal and factual data, as evidentgdhe different reasoning provided by the courts
for administrative affairs and this court, not temtion the position of the state, which, even if no
accepted, was not devoid of substance, illustretémpossible reality in which we live. There is
among us, a large population of mostly Arab redlen East Jerusalem who have not accepted
citizenship despite the implementation of Israalvin 1967, but are entitled to a range of rights i
Israel, including significant financial social righlabor rights, rights to movement etc. In vigw o
these rights, many use the courts to battle fosthiis of permanent resident which confers all
these rights yet imposes few duties, and one neeslly more. The security and other issues which
are a result of this situation are well known aeckive expression in various ways in statute and
case law, and primarily in reality, including tiesone sort or another to the Palestinian Authority
At this time, and until there is a permanent setet with the Palestinians, and perhaps also
thereafter, the populations are inextricably coteabovhich results in complicated patchwork
arrangements, which perhaps cannot be avoideege thnfortunate circumstances of life and
therefore, the intricate interpretation presentgdly colleague is required. The work of the
authorities is extremely difficult for a reason.eTénswers lie with peace makers, and until then,
with the legislator. | shall add that in cases saglhe one at bar, though the family moved from
one place to another, Jordan, the Area, Israéheatnd of the day, there is not much point in
reaching different results for different childrenthe family. As stated, even if accompanied by a
sigh of discontent at the present situation, | oaswote alongside my colleague’s.

Justice

Justice N. Hendel

| concur with the opinion of my colleague Justicegélman as well as with the comments of my
colleague Justice Rubinstein.



Justice
It is therefore decided as stated in the judgmédustice U. Vogelman

Given today, 23 Nissan, 5771 (27 April 2011)
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