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Petition for Order Nisi

A petition for anorder nisiis hereby filed which is directed at the responsl@ndering them to appear
and show cause:

A. Why they will not cancel the “Procedure for Progeg®\pplications for Settlement by Residents of
the Gaza Strip in the Judea and Samaria Area”,imikitn contravention of the law — both in its
essence and in the procedure it sets forth;

B. Why they will not uphold the right of residentstbé& Territories to family life in practice and
determine that any family relationship — particlyldamily relationships between spouses and
between children and parents — constitute growmst#yjing the permission giassagdgrom the West
Bank to the Gaza Strip for the purpose of condgdirshared family life;

C. Why they will not process any application for pags&om the Gaza Strip to the West Bank
submitted to them, regardless of the identity erpblitical function of the person transmitting the
application.
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Introduction
1. This petition concerns an issue of principle wrdatectly affects the lives of many families, and

it is submitted as the direct continuation of indiial petitions submitted in this matter as
described below.

2. This petition concerns family members who seekaeha normal human life: a life of spousal
partnership, earning a livelihood and raising aleild They are all Palestinians, residents of the
Territories. They have the same civil status, agistered in the same population registry and
carry the same identity cards. One family membhasliin the West Bank, the other in the Gaza
Strip.

3. For several years, the respondents have been bipthie ability of such families to maintain a
family life in the West Bank.



4, Recently, the situation has reached an unpreceatlemterd, with the publication of a new
procedure entitled “Procedure for Processing Ajpilims for Settlement by Residents of the
Gaza Strip in the Judea and Samaria Area” (hettein#tie new procedurg.

5. With the stroke of a pen, the procedure severs thabric of life between Gaza and the West
Bank for residents of the Territories. It effectivdy cancels Palestinians’ right to family life
tearing apart families and separating spouses, panés and children, grandparents and
grandchildren. The procedure is, in effect, the lasnail in the coffin of the connection
between Gaza and the West Bank and their status assingle territorial unit (and in the
future, perhaps, a single Palestinian state)

6. The respondents’ policy, as reflected in the nesec@dure, is based on the position that family
ties, in and of themselves, do not constitute arféwitarian” issue and do not justify allowing
Palestinian residents whose registered place wfaesy is in the Gaza Strip to enter the West
Bank (this, even if passage does not involve entrylsrael). It is superfluous to note that thes i
a position and a definition of the term “humangati which are in stark contradiction to
humanitarian law itself.

7. The new procedure specifies a number of demandsljtcans and criteria for allowing passage
from the Gaza Strip to the West Bank. In practibe,new procedure presents a series of near
impassable blocks and obstacles — both bureauaradisubstantive — which strip the possibility
of obtaining a permit of meaning and in so doingawel the right to family life.

8. In fact, the new procedure is so strict and extreheg, absurdly, it is currently easier for a
citizen of a foreign country to live with his Pdiegan relative in the West Bank — and even
obtain Israel’s authorization for permanent restyein the Territories — than it is for a
Palestinian who has been a resident of the Tag@@ince birth, and who is registered in Gaza,
to live with his relative in the West Bank (in retgears Israel has authorized the granting of
permanent residency to tens of thousands of foeesgunder these circumstances. See for
example: HCJ 5813/03awafta v. State of Israelunpublished, decision dated December 10,
2008)).

9. Moreover, the procedure is no more than a compdnenpolicy of one-way passage between
the West Bank and Gaza Strip, which allows tramgliy in one direction: permanent relocation
from the West Bank to Gaza. In so doing, Israeltexenmense pressure on Palestinians from the
West Bank to leave their homes and permanentlgagdoto the Gaza Strip as a condition
fulfilling their right to family life.

10. In the background of this petition lies the judgmeiithis honorable court in HCJ 7052/03
Adalah — Legal Center for Arab Minority Rights v. Minister of the Interior (hereinafter: the
Adalah case). As shall be argued in detail beloWioding this judgment, it is not possible to
claim that the petitioners do not have the righutbll their fundamental right to family life in
the West Bank.

11. Sec. A will describe the new procedure and its lemns; sec. B will present a review of
arrangements for passage between the West Bartkei@haza Strip from both the legal and
practical aspects since the occupation of the fbeies to this day; sec. C will present the legal
argumentation which proves that the procedure éxtreme contravention of the rules of
international law, Israeli law, case law and miljtéegislation.

The Parties
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13.

14.

15.

16.

The petitioners are thirteen human rights orgaitinat Israeli and Palestinian, who woirkter
alia, each in its own way, toward protecting the rigtftthe residents of the Occupied
Territories.

Respondent 1 is the military commander of the VBestk Area on behalf of respondent 7, the
State of Israel, which has been holding the WestkBinder military occupation for over forty
years. The respondent has the power to permitabsgge of Palestinians to and from the West
Bank.

Respondent 2 is empowered to allow Palestiniams thee Gaza Strip to travel through Israel
according to the Citizenship and Entry into Isiaalv (Temporary Order) 5763-2003 and by
virtue of powers delegated by the minister of titenior under powers delegated by the minister
of defense (“Empowerment of Commanders of the Asral “Empowerment to Grant Permits”
dated 19 January 2009 (Y.P. 5913, 5 February 2Z855)).

Respondent 3, the coordinator of government aigsvin the Territories is the official
responsible, on behalf of respondent 5, the minaftdefense, for implementing Israel’s policy
in the West Bank and Gaza Strip. He is in chairger alia, of the coordination administration to
the Gaza Strip. Respondent 3 is the official whaldshed the new procedure.

Respondent 6, the deputy defense minister, isfffegabin charge, on behalf of respondent 5, the
minister of defense, of establishing the policwtielg to passage between the Gaza Strip and
West Bank and the new procedure was establishaccordance with his instructions.

Sec. A: The New Procedure

The petitions in the course of which the new proceudte was received

17.

18.

19.

Over the course of 2008, HaMoked: Center for thiebee of the Individual filed four HCJ
petitions the hearing of which was consolidated:

HCJ 2905/08bu Shnar v. Commander of the Army Forces in the Wst Bank;
HCJ 3592/08Hamidat v. Commander of the Army Forces in the WesBank;
and HCJ 3911/0Bardawil v. Commander of the Army Forces in the WesBank;

The three petitions concerned Palestinian womenselight to travel from the Gaza Strip to the
West Bank in order to live there with their spousesll three cases, the respondents did not
present any security impediment regarding any efotitioners.

TheAbu Shnar andHamidat cases concerned Palestinian women from the Gagpav8tose
fiancées live in the West Bank, yet the respondezitsed to allow them to travel to the West
Bank in order to marry their betrothed and livehathhem.

In their response, the respondents did not presgntelevant explanation or individual reason
for the refusal, aside from a general statemerardigg “restrictive policy”. However, the
respondents announced that they would allow th&éqgredrs to travel to the West Bank to marry
their betrothed on condition that they deposit & B0,000 guarantee to ensure that immediately
upon termination of the wedding ceremony, they wWdehve their new husbands and return to

the Gaza Strip.

It shall be noted that the two petitions were aaledfter the petitioners travelled to the West
Bank under circumstances unrelated to their pastio



20.

21.

22.

23.

24,

25.

TheBardawil case concerned a Palestinian woman and her threwg\children who sought to
travel to the West Bank in order to reunite with tamily’s father who lives in Ramallah.

In their response, the petitioners flatly refusedltow passage. Here too, they provided no
relevant, individual explanation for the refusadagt from a general statement regarding an Israeli
government decision to impose limitations on thevemeent of people to and from the Gaza

Strip.

Following submission of the petitions, the honoeat®urt consolidated the hearing thereof and in
its decision dated June 11, 2008 (in HCJ 3594f@&)ucted:

Ahead of the date of the hearing on the questigriatiple, the respondents will submit
a response detailing the procedure regarding sparseof whom lives in Gaza and
wishes to unite with [the other] spouse in the dualed Samaria Area and the reasons for
the policy which will be formalized in the procedur

On December 8, 2008, the petitions were heard atiet@nd of the hearing the honorable court
ordered:

We have heard today from counsel for the stat¢ ahaitten procedure relating both to
the method of submitting applications for passagmfthe Gaza Strip to the Judea and
Samaria Area and to the issue of setting critenafanting the permit itself is being
formalized... an updating notice shall be submittedg within 90 days.

On March 8, 2009, the respondents filed an updatatice to which the newly formalized
procedure entitledProcedure for Processing Applications for Settlemerby Residents of the
Gaza Strip in the Judea and Samaria Area which was signed that very same day, was
attached. As we shall demonstrate below, contratlge instruction of the honorable court,
according to which the respondents were to spéedyprocedure “regarding spouses one of
whom lives in Gaza and wishes to unite with [theeof spouse in the Judea and Samaria Area”,
the new procedure imposes a complete ban on stftation between spouses.

A copy of the new procedure as appended to resptsidetice dated March 8, 2009 is attached
and markedP/1.

It shall be noted that concurrently with this petit a motion to amend the petition and an
amended petition is being submitted in the Bardawasle, due tanter alia, the publication of the
procedure as well as changes in the factual cirtamss.

Naturally, in light of the fact that the new proceel was formalized in the context of those
petitions, indeed it did not form part of the bdsisthem and reliefs pertaining to the procedure,
as sought in this petition, were not sought infdreer. In fact, one might also say that the new
procedure is not at all relevant to those petit@sigt the time the petitioners’ applications were
examined, this procedure did not exist and didfoiwh part of the basis for their consideration.

Consolidation of the petitions concerning passagedm the Gaza Strip to the West Bank with other
petitions

26.
27.

The court consolidated the aforementioned petitigitis two other petitions in different stages.

The first was HCJ 660/08mer v. Commander of the Army Forces in the West Bankwhich
originated in a petition for passage similar to afi@ementioned petitions, however, as shall be
explained forthwith, it now concerns a differenttteain terms of substance and purpose.
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In the'Amer case, a previous petition was submitted whichilistantively similar to the
aforementioned petitions for passage (HCJ 2680HdWever, unlike the petitions for passage,
the respondents allowed the petitioner to travéthéoWest Bank in the framework of the
previous petition, in accordance with the courtiggestion at the time that the petitioner could
remain in the West Bank for two months following edding and would, in the interim, take
action toward legalizing her continued residenezeim.

HCJ 2680/07 was consensually deleted and shodhgd#fiter the aforesaid HCJ 660/08 was
submitted. It no longer addresses the issue gbehigoner’s passage to the West Bank, as
passage by the petitioner had been agreed upograntéd as stated, but rather, it addresses the
petitioner’'s request that the respondents updatecgéstered address in the population registry in
accordance with her de facto place of residentsaiad her to lead an ordinary family life in her
home. A temporary injunction prohibiting the petiter’'s removal from the West Bank was
issued in HCJ 660/08.

Recently, another petition was consolidated withdforesaid petitions, HCJ 6685/K8houiji v.
Military Commander of the West Bank, which addresses a related issue, somewhat sitmilar
the issue in theAmer case: expulsion of Palestinians living in the stk to the Gaza Strip
based on the fact that their registered addrassGsiza despite that fact that they had been living
in the West Bank for some time (in some casesdoades, and in some they were even born in
the West Bank). The petitioners are of the opitiat there is no legal flaw in their presence in
the West Bank and that their settlement thereinaaased out in accordance with the law as it
was at the time of their move. Therefore, theirdgipn is nothing short of a forcible transfer
which is strictly prohibited under internationaiia

Therefore, in tandem with this petition, a motiorseparate the review of in this petition and the
petitions for passage from the Gaza Strip to thetvBank — which relate to the policy of
preventing passage from Gaza to the West Banlegiréssent time, as reflected in the new
procedure — and tHA&mer andKahouji petitions, which relate to the policy of expelling
Palestinians living in the West Bank to the Gazg$tased on their registered address in Gaza
and while refusing to update their addresses irttipy of the population registry held by Israel.

The new procedure and its provisions

31.

32.

33.

34.

In practice, the new procedure almost completedy@nts the possibility that Palestinians from
Gaza might live in the West Bank. It sets forthuanber of strict conditions which constitute an
almost impassable obstacle to moving from the Garp to the West Bank.

The procedure’s premise — which is diametricallpaged to Israeli and international law — is
that “family ties in and of themselves do not giyais humanitarian grounds”. The procedure
effectively completely prevents passage, savenfdividuals suffering from chronic diseases,
orphaned children and disabled elderly persons, lvelve first degree relatives in the West Bank
and who have proven that there is no other reldimediate or distant) who is able to care for
them in the Gaza Strip. Applications by spousasite with their loved ones, by children to live
with their parents, by grandparents to spend ti@ulen years with their children and
grandchildren — will not be considered!

According to the procedure, the only official emmred to examine applications by Gaza
residents to “settle” in the West Bank is the camatbr of government activities in the Territories
himself (Sec. 6 of the procedure).

However, the procedure also determines and dictateds the internal-Palestiniarficial who
“may” forward applications and from whose handsialaespondent 3 is willing to receive
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36.
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41.

applications (sec. 6 of the procedure).

In effect, this is one specific persdhe Director General of the Office for Civilian Affairs in
the Palestinian Authority, Mr. Hussein Al-Sheikh —who also holds the office of general
secretary of Fatah in the West Bank.

It should be noted that Mr. Al-Sheikh and his défi@re located and operatethe West Bank
and not in the Gaza Strip (where the petitionets@hers wishing to file applications are
located).

The procedure clarifies that applications forwarldgany other person will not be considered

The procedure then specifies a numbeprefiminary conditions (sec.s 8-9 of the procedure):

The first preliminary condition is the absence of a security preclusiorHowever, it is not just
an absence of a security preclusion regardingppicant himself (i.e., the orphaned child,
disabled senior or chronic patient), but ratheo &h& absence of a security preclusion regarding
the person with whom he wishes to live.

This means, for example, that the application obigehaned child to move to live with his
mother in the West Bank would be rejected outrifjtitere are any security allegations against
his mother(who, in effect, is not requesting anything bwtther child be allowed to live with
her).

The second preliminary conditionis that the applicants are first degree relativiess person
living in the West Bank and whose registered adoies the West Bank and “whose cases are
concerned witlobjective humanitarian circumstances, as a consequenceich wiey are unable
to continue living in Gazand the solution to their humanitarian needs lies>lusively in the
Judea and Samaria Areéd.

As can be seen, these are extremely restrictedraiteld conditions. It is almost impossible to
imagine that some people might actually meet them.

Yet the procedure does not stop here:

According to the procedure, even in the very fesesawhich may, perhaps, meet the preliminary
conditions, passage to the West Bank will mostyiket be approveds, after having met the
preliminary conditions, the applicant is requirede included in one of the three following
groups exclusively (Sec. 10 of the procedure):

e Persons suffering chronic diseases;
¢ Orphaned children (under the age of 16);
o Disabled seniors (over the age of 65).

Yet, even this does not bring the process to an&saven belonging to one of these
categories does not suffice

According to the procedure, it is insufficient thia¢ applicant seek to unite with an immediate
relative in the West Bank (mother, father, childe¢.) -he must also prove that there is no
other relative (of any degree) in the Gaza Strip wh can care for him or take him under his
wing!



42.

43.

44,

45,

46.

47.

In light of the above, let us try to describe theynin which the procedure applies to a child who
lost his father in the Gaza Strip and wishes toertovive with his mother who lives in the West
Bank:

First, assuming that child is able to transmitdpglication through the only available channel
(which is limited to such an extent as to rais&r@ng sense of arbitrariness), indeed, following
this, both he and his mother in the West Bank wialee to undergo a comprehensive security
screening.

Yet even if they meet all the aforesaid conditiondeed, the passage of the orphan child to his
mother will not be authorized — unless_he prawes there is no other relative in Gaza —
immediate or distant — who is able to take him urde wing.

In the procedure, the respondents expressly dedace 10) that they intend to examine “the
nature and scope of the existing relationship withparent who is a resident of the Judea and
Samaria Area ... in relation to the degree, natudesaope of the relationship with other family
members in the Gaza”!

It is clearly inconceivable that military officestould decide, using a procedure which stipulates
arbitrary criteria, the fate of children and maledediminations regarding the nature of the best
family relationship for an orphan child — an areaah is not coincidentally reserved for social
workers, psychologists and welfare staff. This ¢oodl unravels the concept of “the best interest
of the child”.

Moreover, since the respondents prevent Palessitieng in the Gaza Strip from visiting the
West Bank and vice versa, that same orphaned efillchost likely have closer relationships
with a cousin living in the Gaza Strip than his hestwho lives in the West Bank whom he has
not seen for a long time.

According to the procedure, even those who meghalpreliminary conditions and all the
cumulative demands and criteria — will not be adovto live with their family in the West Bank,
but will rather receive temporary, renewable “pasnd remain’for seven yearssubject to
repeated examinations that all conditions andrait&e met (sec. 13 of the procedure).

Only at the end of seven years, will a “permit” feettlement” in the West Bank, and a change of
the official address in the Palestinian populategistry held by Israel be considered (sec. 15 of
the procedure).

As can be seen, the new procedure imposes a fladrbpassage from the Gaza Strip to the West
Bank, including passage without crossing througaels while clarifying that applications which,
at the outset do not meet a list of near impossifiteria — will not be considered at all.

As described below, the new procedure effectivebks to drastically alter the existing legal
situation and almost completely severe ties betvamily members, some of whom are in the
Gaza Strip and some in the West Bank. This is miost complete violation of the right to family
life in a manner which strictly contradicts thepesdents’ obligations under Israeli and
international law.

The implementation of the procedure and the petitiners’ appeals

48.

On September 14, 2009, HaMoked: Center for themef of the Individual contacted
respondent 3 requesting the procedure, which mswfal — both in substance in the procedure it
sets forth — be revoked immediately and replaced bgw procedure which conforms to the law
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50.

51.

52.

53.

54.

55.

and is based on the right to family life being preme fundamental humanitarian right, and
whose premise is that family ties constitute aoaaghich justifies permitting passage from the
Gaza Strip to the West Bank.

A copy of the letter was seriter alia, to the deputy defense minister, the attorney igénine
state attorney’s office and the military advocateayal.

A copy of HaMoked'’s letter to respondent 3 is ditand markeB/2.

For almost three months, nothing happened. Onlperember 3, 2009, a brief response was
received from respondent 3's public appeals offiglko notified that as “a number of petitions
were filed to the HCJ regarding the issue at haumich are currently pending before the
Supreme Court”, indeed “the response to the clamade in your letters will be provided in the
context of the aforesaid petitions and there isaman to expand on the issue at this stage.

A copy of the response by respondent 3's publiealgpofficer is attached and markefs.

In the mean time, the petitioners began appeatirige respondents in individual cases as well.
The response in all these cases was that the apptis “did not meet the criteria”.

Thus for example, Mr. Muhammad Bassaineh'’s recioetsaivel from the Gaza Strip to the West
Bank in order to have his wedding and live withlbé$rothed in her city of Hebron was denied
using laconic reasoning that “it does not meeedat.

A copy f the response of the Gaza DCO dated Jarigr2010 in Mr. Bassaineh’s matter is
attached and markdd/4.

Similarly, applications made by Ms. Nariman Shaalid Ms. Suzie Abu Sha’aban were also
refused. Both women requested to travel to the \Bask in order to marry their betrothed with
whom they had already signed marriage contracts.

A copy f the response of the Gaza DCO dated Decetr$ 2009 in Ms. Shadid’s matter is
attached and markd#f5.

A copy f the response of the Gaza DCO dated Jar2@r2010 in Ms. Abu Sha’aban’s matter is
attached and markd¥6.

The ‘Abit family suffered a similar fate: Mr. Kamabit, a resident of Tulkarem, found himself
trapped in the Gaza Strip for six years after hebdraived there to visit his ailing father and afte
his many attempts to return to his home in Tulkafaibed. As time went on, Mr. ‘Abit married
Ms. Basma ‘Abit in the Gaza Strip and the couple tweo children. Recently, after many
attempts to contact the Gaza DCO and after yedvsiofy trapped in the Gaza Strip, the DCO
finally notified that Mr. ‘Abit’s request to returto his home in Tulkarem was approved — but,
that_his wife and children could not move and lnigh him, since they “do not meet criteria”.
Since then, Mr. ‘Abit has been waiting in vain hiis home in Tulkarem for his wife and young
children to come.

A copy f the response of the Gaza DCO dated Jarigr010 in ‘Abit family’s matter is
attached and markdl7.

Similarly, Mr. Saad Shashniya, also from Tulkarenthie West Bank, entered the Gaza Strip to
visit his ailing sister. Since then, for three yedhe respondents have refused to allow him to
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return to his home in Tulkarem. During this timer,. lhashniya married Ms. Maha Shashniya
and the two had their infant son Ahmad. Here tétey éhree years, Mr. Shashniya was finally
permitted to return home to the West Bank, butrdggiest of his wife and son to join him was
refused since it “did not meet criteria”. Mr. Shasfa is currently in his home in the West Bank
while his wife and infant son are in the Gaza Strip

A copy f the response of the Gaza DCO dated Fep@&r2010 in the matter of the Shashniyas
is attached and marké&u8.

Other cases have received similar responses alfusn cases where people have already left the
Gaza Strip and now wish to enter the West Bank fiondan.

Ms. Wafaa Sufi married Mr. Subhi Sufi who arrivedree Gaza Strip from the West Bank. For a
time they lived with their four young daughterdlie Gaza Strip, but some three years ago, Mr.
Sufi had to return to the West Bank, for the pueposwork and securing a livelihood, among
other thingsThey have not seen each other sinckls. Sufi has recently arrived in Jordan with
the girls and sought to enter the West Bank. Howeleaspite the fact that the family does not
wish to travel through Israel at all, the militdegal advisor for the West Bank notified, on
January 28, 2010, that inasmuch as the family’syento the West Bank is required for the
purposes of “settlement”, indeed it must follow tReocedure for Settlement by Residents of the
Gaza Strip in the Judea and Samaria Area”.

A copy of the military legal advisor for the Wesarik’'s response dated January 28, 2010 in Ms.
Sufi’'s matter is attached and marke/®.

Sec. B: Background - Arrangements for Movement beteen the Gaza Strip and

West Bank

The West Bank and Gaza Strip as “closed zones”

58.

59.

60.

61.

62.

In 1967, following the seizure of the Territorittse West Bank and Gaza Strip were declared
“closed military zones”.

This declaration did not necessitate holding atemipermit specifically, did not distinguish
between entering the West Bank and being presergithand imposed no restriction on
“settlement” neither in its language nor in the mamin which it was implemented.

Nevertheless, for some twenty years, the declaratidghe West Bank as a closed zone was, in
many respects, a dead letter, as until 1988 there general permits which allowed free
movement between the Territories and Israel (Géiariay Permit (Residents of Held Areas)
(No. 5) (Judea and Samaria) 5732-1972 and Genatgl Bermit (No. 5) (Judea and Samaria)
5732-1972).

In 1988, after the outbreak of the intifada, thditemy commander suspended the general permits
(Order regarding Suspension of the General EntrsnPéResidents of Held Areas) (No. 5)
(Temporary Order) (Judea and Samaria) 5748-198@iffedter:-The Provision regarding
Suspension of Permity which was carried out pursuant to sec. 90 ofQhger regarding

Security Provisions (Judea and Samaria) (No. 378D8.970).

However, as stated, the declaration of the WeskBara closed zone did not necessitate receipt
of a written permitneither according to its language nor accordiggrmhanner in which it was
implemented in practice. Thus, a person who arrfv@th Gaza, and whose passage through




63.

64.

Israel had been permitted was permitted by thdanilicommander to enter the West Bank
without need for any sort of perm(iThis is not an exceptional matter, as thereaargriad

“closed zones” throughout the Territories, entpiand passage through which does not require
a written permit).

Moreover, like the vast majority of orders declgrielosed zones”, this provision too, does not
impose any limitation on “settlement” or “transiag a place of residence”.

In fact, and as described below, the new provisiois the only and first everwritten
provision — since the Territories were seized ing67 until now — in which any limitation on
“settlement” of Palestinians in the West Bank appeds!

The Interim Agreement and the safe passage arrangeant
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In 1995, a change occurred in the normative infuasire. The arrangements for the safe
passage, which were enshrined in the Interim Agesgtrand in the agreements that followed,
were established. The Interim Agreement was impleatkin the Territories via military
proclamations and became part of the internal litip® in the Territories. (HCJ 1661/05 Hof
Aza Regional Countil v. Prime MinistePjskey Din59(2) 481, 521; HCJ 7957/04ar’abe v.
Prime Minister of Israel, Takdin Elyon2005(3) 3333, 3344; HCJ 271&li v. Minister of
Defense Piskey Din50(2) 848, 855).

The premise for the Interim Agreement, as well@vipus agreements (the Declaration of
Principles of September 13, 1993, the Gaza-JeAdteement and the “Cairo Agreement” of
May 4, 1994) was a joint declaration according tach (Article11(1) of the agreement):

The two sides view the West Bank and the Gaza &% single territorial unit, the
integrity of which will be preserved during thedritn period.

In accordance thereto, safe passage arrangememgestablished for allowing movement
between the West Bank and Gaza Strip in two wasisguhe safe passage card or a permit to
enter IsraelThe restrictions on passage related to the duratioof stay in Israel travel route
while inside Israel and, for certain people, the maner of travel was also restricted (to
secured shuttles only). There was no limitation othe duration of stay in the other part of
the Territories.

In Article 1(2) of Annex | of the Interim Agreememegarding security arrangements, Israel
undertook to refrain from placing obstacles inway of movement between the two parts:

In order to maintain the territorial integrity dfe West Bank and the Gaza Strip as a
single territorial unit, and to promote their econo growth and the demographic and
geographical links between them, both sides shgdlément the provisions of this

Annex, while respecting and preserving without ablgts, normal and smooth movement
of people, vehicles, and goods within the West Bankl between the West Bank and the
Gaza Strip.

Article 10 of the same annex stipulates the rubesHesafe passage arrangementhis
arrangement was meant to regulate movement oftPades between the two parts and
overcome Israel’s concern regarding uncontrollddyanto its sovereign territory.

In light of this, three travel routes between trez& Strip and West Bank were established.
Movement in them was to be carried out during dgaglhours. As a general rule, movement was
to be carried out independently and the traveler twarrive at the other geographical segment of
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the Territories within a limited time. Usage of thefe passage was carried out via a “safe passage
card”.

Individuals defined as precluded from enteringdscauld use the safe passage via shuttles
secured by the Israeli police which were to opefatee a week.

Subsec. 2(b) stipulates that permits to enter lisnag be used by residents of the Territories
instead of a safe passage card.

The logic of the arrangements is evidenced by ttmitent: they are to ensure free movement
between the two parts without Israeli interventiamhile taking precautions to minimize the risk
to Israel’s security emanating from passage insigeel itself

The safe passage arrangement stipulated limitatioribe _route of travdletween the Gaza Strip
and West Bank, on the duration of tramedaid route and on the manner of tramehe route.

The arrangement does not stipulate any limitatiothe duration of stay of a Palestinian resident
in either part of the Occupied Territories aftempbeting passage through Israel.

The arrangement does not require anyone travdtimg the Gaza Strip to the West Bank (and
vice versa) to return within a given timeframe. BEnengement does not include a mechanism
allowing such a limitation on the duration of staye arrangement does not include a limitation
regarding the purpose of the trip and does notiredjue traveler to declare the purpose of his
trip.

On October 5, 1999, tieafe Passage Protocevas signed. It implemented the rules established
in the Interim Agreement, particularly the laundhhe shuttles, which allowed the safe passage
to be used by persons precluded from enteringlisrae

A copy of the Safe Passage Protocol is attachedrankiedP/10.

Ultimately, the safe passage was fully operatiémabne year only. With the outbreak of the
second intifada, Israel partially froze the safegage. It stopped issuing safe passage cards and
the secured shuttles were cancelled. Movement wee again based on permits to enter Israel.

It shall be emphasized that even after the safeagaswas frozen, the respondent did not issue “a
permit to remain in the West Bank” for persons van® residents of the TerritorieAs described
below, this was the case for many years, until 2007

Residents of the Territories who wished to arrioaf one part of the Territories to the other did
S0 via a “permit to enter Israel” and the limitatiwvas only regarding the stay in Isragheir
return to the other part was carried out via a pevmit to enter Israel, or, through the same
permit if the same was valid for more than one &mme made use of these permits for
temporary entry to the other part of the Territordad some changed their place of residency
from one to the other.

It must be stressed, of course, that the aforésaidly relevant for individuals who travelled
through Israelnd not those who travelled by another route, sisaimrough Egypt and Jordan,
who were not even required to hold a permit to reistael.

As established in the agreements, and as deternmrid‘Ajuri case (HCJ 7015/0Ajuri v.
Commander of IDE Forces in the West BankPiskey Din56(6) 352 (2002) (hereinafter: the
‘Ajuri case), the safe passage arrangement was rooted imtiogjgtion, shared by all parties,




that the West Bank and Gaza Strip constitute desengd integral territorial unit. The
arrangement reflects the principle which runs tgtothe agreements — safeguarding Israel’s
interests around the Territories’ circumference @sdricting its involvement in their internal
administration.

The disengagement plan
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On September 12, 2005, Israeli military ground éarteft the territory of Gaza. This was
preceded by the evacuation of all settlements atithm bases in Gaza. On the same day, GOC
Southern Command issued a proclamation regardentetmination of the military
administration. Military legislation and militaryaers in the Gaza Strip were declared null and
void.

However, legally and practically, the proceduraspassage remained almost the same. A person
seeking passage from the Gaza Strip to the Wedt Ban required to obtain a single permit — a
permit to enter Israel, which was now issued oralfalf the minister of the interior pursuant to

his authority under the Entry into Israel Law, 571952.

Moreover: on November 11, 2005, Israel and thedfialan Authority signed thAgreement on
Movement and Accessunder the auspices of the Quartet and the Amegearetary of state.
The Agreement on Movement and Access mainly redawdwo key issues: the opening of the
Rafah crossing and the opening of a safe passaghuitles to the West Bank.

Detailed arrangements were stipulated regardingréfeh crossing. It was determined that the
crossing would be operated by the Palestiniangadseen by European observéirsvas
determined that Rafah would be a crossing point fomnyone carrying a Palestinian identity
card (regardless of registered addressAs a matter of fact, Israel pledged to supply the
Palestinians with the necessary information forating) the Palestinian population registry so
that Palestinians who are abroad would also betahlee the Rafah crossing:

Use of the Rafah crossing will be restricted teeBthian 1D card holders and others by
exception in agreed categories with prior notifimato the GOL and approval of senior
PA leadership.

The PA will notify the GOL 48 hours in advance lo¢ tcrossing of a person in the
excepted categories — diplomats, foreign investorsjgn representatives of recognized
international organizations and humanitarian cases.

A copy of the Agreement on Movement and Accesstésched and markdel/11

One can see that the arrangement distinguishegbetRalestinian residents of the Palestinian
Authority, including those whose registered addigés the West Bankwho are entitled to free
passage through the crossing and foreigvelne are required to enter only following
coordination with Israel. Namely, the agreementsaigrs all residents of the Palestinian
Authority to be subjects of equal and identicatustaregardless of their registered address in the
registry or where they actually live — whethesit3aza or the West Bank.

The agreement regarding convoys is nothing mone ahaew versiorhased on the principles

of the safe passage from the Interim Agreementhe comments made by Head of the Crossings
Administration at the Ministry of Defence, Mr. Batel Triber to the Knesset's Internal Affairs
Committee on November 16, 2005 (the day the agreewes signed) are relevant to this issue:
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Passage will be undertaken following a complet@isgycscreening, in convoys escorted
by the security establishment, secured by the gg@stablishment, where, we hope to
reach a point where there is no transferring ofgjgaous substances or explosives, God
forbid, from one place to anotherwhat is at issue is movement of a few busses a day
which would leave Erez, undergo inspection, peoplgould arrive at Tarqumiya,

most likely, or another place. People will get offthe busses there and travel to where
they are going in Judea and Samaria. When the timeomes, when they want to
return, they will board the bus in Targumiya and travel to Erez.The busses will be
under monitoring and control, including the security issue and including anyone
boarding them. This is true also for goods — a number of trugiktravel between

Karny and some other location, and there too,rieks would be under complete
control, before they leave, or when they leave. géeds will also be under complete and
total control. They will be escorted by securithiges operated under the responsibility
of the security establishment. There is currentlyntention to build an elevated or
lowered road. We have a number of alternativeshf®raccess roads, and, according to
what we agree on in the next few days, we will apethis too, as agreed.

http://www.knesset.gov.il/protocols/data/html/pn2®d5-11-16.htm[in Hebrew]

According to the agreement, Israel undertook tovathe operation of secured bus and truck
convoys transporting people and goods between &atshe West Bank:

Link between Gaza and the West Bank: Israel wiivalthe passage of convoys to
facilitate the movement of goods and persons.

The detailed arrangements were due to be finabgatie parties by December 15, 2005.
However, Israel delayed the arrangement.

Israel has never declaratively retreated from timeldmental position which views the Gaza Strip
and West Bank as a single territorial unit. In ficad terms also, Israel continues to operate in
accordance with the Oslo Accords regarding the Gadp (in matters relating to the population
registry and the transferring of applications,dgample).

The aforesaid is also expressed declaratively. ,Tlhugxample, even at the end of 2007,
following the Hamas seizure of control over the &8#rip, the prime minister of Israel clarified
that:

One and half million Palestinians live in Gaza. Yool think that | believe they can be
separated from the rest of the Palestinians? Thdtstasy that someone sold you.

We do not intend to separate Gaza from Judea amdr&a We will fight Hamas if
Hamas continues with terror, but that is unrelatethe people living in Gaza.

(http://www.mfa.gov.il/MFA/Government/Speeches+hsrakeli+leaders/2007/PM%200I
mert%?20interviewed%200n%20al%20Arabia%2010-Jul-2007

And the minister of foreign affairs has also emjirexds

The distinction between the moderates and theradte in the Palestinian side is being
translated in terms of territories. So, there isaospiration [sic] policy of Israel to
divide the West Bank and Gaza Strip | can assune yo

(http://www.mfa.gov.il/MFA/Pages/MediaPlayer.aspx@ibUrl=http://switch3.castup.n




94.

95.

et/cunet/gm.asp?ClipMedialD=1260683!!lak=null't#§0:41:43& LANGUAGE NAM
E=He

Even after the Gaza war (operation “Cast Lead§,Minister of Defense declared that the
solution for achieving a two-state permanent agesgis creating territorial contiguity between
the two parts of the Palestinian Authority, usingiranel linking the Gaza Strip and Judea and
Samaria (Rami Shani,”Barak Suggest: A Tunnel betwgaza and the West Bank¥alla!,
February 2, 2009 [Hebrew]).

In all matters concerning negotiations betweerelsaad the Palestinian Authority as well, the
undisputed premise is that the Gaza Strip and Rask, together, form the territory of the
Palestinian Authority. This fundamental concept heger normatively changed.

The sudden issuing of “temporary permits” for Palesinians, for the West Bank, with no legislative
amendment, enshrining or publication
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As stated, for many years, no permits whatsoevectfely existed for the entry or presence of
Palestinians in the West Bank, and no legal disinavas made between residents of the
Territories whose registered address was in a caritynin the West Bank and residents of the
Territories whose registered address was in a caortynin the Gaza Strip.

Only toward the end of 2007did HaMoked processralyar of cases in which it suddenly
became apparent that the respondents — withoypramynotice, publication or official order —
issued permits which had never been seen befotenfporary permit to remain” in the West
Bank for Palestinians.

HaMoked appealed to the coordinator of governmetivites in the Territories (COGAT) under
the Freedom of Information Act in an attempt to enstind the sudden change, its essence, its
effective date and the legal basis thereof.

From the response of the spokesperson for the COGHBacame clear that the respondent had
made an internalecision — with no formal process, no change lievant legislation and without
making his decision public — that “as of Novemb@0?2, a resident of the Gaza Strip who is
present in the Judea and Samaria Area is requrpddsess a permit ‘to remain in the Judea and
Samaria Area’ and the permit is designated exabligifor this purpose.”

The response further indicated that fingt ever permit to remain was issued only on
December 25, 2007!

Copies of HaMoked’s letter and the response ospukesperson for the COGAT dated May 18,
2008 are attached and marked2-P13

It has now become clear, that this interd@tision (which to this date has not been offigial
published and it is still unknown how and by whdmvas made), was no more than the
beginning of an attempt to turn the legal situatiothe Territories around — an attempt which
climaxed in the new procedure, where it receivediist explicit expression.

Sec. C: The Legal Argument

101.

At the outset, it is important to stress that thecpdure’s unlawfulness stems primarily from its
premise, namely, the position according to whichifalife does not in itself constitute a
“humanitarian” issue. This position is not only eless, but constitutes a distortion of and
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disrespect for the concept of “humanitarian”, as heen defined extensively and in detail in
humanitarian international law.

The term “humanitarian” is not an obscure and vagression which can be “waved about”
and infused with different content according to@mentary wish, changing considerations or
narrow interests. International law and obligatidosot constitute acts of grace or charity
undertakerex gratia

The foundation of international law in its entirétythat even during war and conflict, the rights
of civilians cannot be abandoned to arbitrary denswhich depend on the parties’ good will.

Humanitarian law has a clear legal and practicaiiBcance. It establishes clear rights and
imposes unambiguous duties. The respondents’ attennpdefine this concept, while stripping it
of meaning, is nothing short of a blatant breacthef(proper) humanitarian fundamental
principles incumbent upon the respondents.

It seems that there is no other way but to retoirthé basic principles in this matter and recall
that:

A basic and central principle of international hunitarian law is that one must not harm
people who are hors de combat... the rationale uyidgrthis principle is that one must
minimize, to the extent possible, the suffering hadn to humanitarian interests which
are bound in war. It is by virtue of this rationétat the central covenants bestow their
defense on individuals who are hors de combat —avb@lso referred to as protected
persons and impose negative and positive obligationthe parties to an armed conflict
regarding their protection [...]

The third part of the Geneva Convention includestofthe substantive provisions
which provide protection for protected persons...onest respect theand avoid
harming their bodies, dignity, family lives and relgion and customs

(Orna Ben Naftali and Yuval Shamnternational Law: Between War and Peacel59-
177 (2006)).

Clearly, a procedure or policy which expressly stesm the opposite determination — according
to which refraining from harming the bodies, iniggrfamily lives, religion or customs of
protected persons is nathumanitarian matter — is fundamentally unacddeta

Sec. C1: The Norms Incumbent on the Military Commader

107.

The military commander is bound by three normasiystems.

First, the military commander is obliged to actgtordance with international humanitarian law
and the laws of occupation included therein.

Second, the respondent is also obliged to actdardance with international human rights law,
primarily the UN conventions on civil and politicaéghts and social and economic rights. This
was ruled in the advisory opinion of the InternasibCourt of Justice regarding the separation
wall. This honorable court has also examined thiee of the military commander with respect
to these norms. (For example: HCJ 913240Bassiouni v. Prime Minister, Takdin Elyon
2008(1) 1213; HCJ 2150/0%bu Safiya v. Minister of Defensgnot yet published, December
29, 2009); HCJ 7957/04 Mar’abe v. Prime Minister of Israe| Takdin Elyon2005(3) 3333 sec.
24). Sometimes, the conventions were applied withegervations (for exampletCJ 3239/02
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Mar’ab v. Commander of IDF Forces HCJ 3278 HaMoked: Center for the Defence of the
Individual v. Commander of Military Forces in the West Bank Piskey Din57(1) 385).

Additionally, as an Israeli public authority, thélitary commander carries in his backpack the
norms of Israeli public law, including the commitmiéo human rights and the prohibition on
disproportionately violating them.

See for examplddCJ 393/82 Jam'iat Iscan Al-Ma’almoun Al-Tha’auniya Al-Mahduda Al-
Mauliya v. Commander of the IDF Forces in the Areaof Judea and SamariaPiskey Din
37(4) 785; HCJ 10356/02ess v. Commander of IDF Forces in the West Banliskey Din
58(3) 443;HCJ 2056/04 Beit Surik Village Council v. Governmenof Israel, Piskey Din58(5)
807.

As a representative of the occupying power, theardent is bound by duty to ensure orderly
public life in the territories under his controlggulation 43 of the Hague Regulations, 1903).

The Regulation does not limit itself to a certaspect of public order and life. It spans all
aspects of public order and life. Therefore, thitharity — alongside matters of security
and military — applies also to circumstances reléeeconomy, society, education,
welfare, hygiene, health, traffic and other sucltitena to which human life in modern
society is connected.

(Remarks of Justice Barak (as he was then) in F3B2Jam'iat Iscan Al-Ma’almoun
Al-Tha’auniya Al-Mahduda Al-Mauliya v. Commander of the IDF Forces in the

Area of Judea and SamariaPiskey Din37(4) 785, 798. (Hereinaftehe Jam’iat

Iscan case

A military administration must be responsive to thanging needs of the residents of the
territories with which he has been entrusted aneesthese changing needs and the life altering
events of individuals and the public:

The life of a population, as the life of an indivad, does not stand still but is rather in
constant motion which includes development, graavti change. A military government
cannot ignore all thesé.may not freeze life

(The Jam’iat Iscan case, p. 804, emphasis added.)

Among the respondent’s duties, he must respect —

Family honour and rights...
(Regulation 46 of the Hague Regulations).

This fundamental principle is repeated in Articled the Fourth Geneva Convention relative to
the Protection of Civilian Persons in Time of Wa849) (Hereinafterthe Geneva Conventiolt

Protected persons are entitled, in all circumstsyteerespect for ... their family rights...

The military commander’s duty in light of the legal status of the Gaza Strip
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The petitioners are of the opinion that there isieed to address the issue of the legal status of
the Gaza Strip in order to rule on this petitioamely whether the Gaza Strip in under
occupation or not.

First, there is no dispute that the West Bank remaiieiuprolonged occupation and that the
respondents bear all the duties vis-a-vis residefittse West Bank under the laws of occupation
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and international humanitarian law and are obligiébeprotect their rights, including the right to
family life.

Second as stated above, the respondents bear duti@swssPalestinians living in the Gaza Strip
underinternational human rights law. (see also Yuval Shany, The Law Applicable to Non-
Occupied Gaza: A Comment &assiouni v. Prime Minster of Isra¢fiebrew University
International Law Research Paper No. 13-09, pp212Q09.)

Third , the Supreme Court too, in its rulings, has emighdghat the State of Israel still bears
duties vis-a-vis Palestinians living in the GazapSinter alia, in all matters relating to
movement through crossing point&and as a result of the dependency and reliancehwiaice
been created over four decades:

[T]he main duties of the State of Israel relatiodtte residents of the Gaza Strip derive
from the state of armed conflict that exists betwitend the Hamas organization that
controls the Gaza Striphese duties also derive from the degree of contrekercised

by the State of Israel over the border crossings b&een it and the Gaza Strip as

well as from the relationship that was created betwisrael and the territory of the Gaza
Strip after the years of Israeli military rule mmetterritory.

(HCJ 9132/07 Al-Bassiouni v. Prime Minister,
http://elyonl.court.gov.il/files eng/07/320/091/WZF091320.n25.htjm

The rule which emerges from the above is cleaaels control of the borders of the Gaza Strip,
including exclusive control of all crossings betwédle Gaza Strip and the West Bank imposes
upon it duties vis-a-vis the civilian populationtids which intensify in view of the dependency
and reliance on Israel created since 1967.

It must be recalled that the State of Israel hasrekve control over many aspects of life in the
Gaza Striplnter alia, in addition to Israel’s control over the crossirand aerial and sea space of
Gaza, it also controls the Palestinian populategistry (including the registered addresses of all
residents of the Territories, whether in Gaza erWest Bank).

Hence, the key to the family lives of residentshef Territories is exclusively in the hands of the
respondents. As known, power also means respansibil

There is a rule before us that the power vesteshiadministrative authority also carries
with it a responsibility upon it to act in the n&a#t in which it has been vested with
power.

(HCJ 7120/0Assif Yanuv Crops LTD. v. Chief Rabbinate of IsraelCouncil, Takdin
Elyon2007(4) 5065, 5094 (2007)).

The remarks of Justice Cheshin are relevant taghis:

Power was not given to the public authority in areeadorn itself and power — any
power — is interwoven with responsibility whichiisposed on the public authority to
properly regulate that aspect of life over whichvpois bestowed. Responsibility
effectively means a duty to exercise the powerrmgieethe authority whenever such
circumstances require the exercise of power.

(CrimAR 7861/03State of Israel v. Lower Galilee Regional Council'akdin Elyon
2006(2) 1437, 1443 (2006)).
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The respondents are the ones holding the poweasrtoip— or deny — passage between the Gaza
Strip and the West Bank for the purpose of maimgia family life, and therefore, also bear the
responsibilities deriving thereof.

Sec. C2: The Sweeping Violation of Fundamental Ridgb

(i) The right to family life and the Adalah Rule

120.

121.

122.

The subject matter of this petition can be easlyjngated in accordance to the rules set forth in
the Adalah case

That case concerned the legal provision which placiat ban on the granting of status in Israel
to residents of the Occupied Territories who a@usps of the country’s citizens and residents.

The court was requested to determine the scopgeafdht to family life; whether it includes a
person’s right to establish his family unit spezafly in his place of citizenship when he has the
possibility of uniting with his relative in anotheountry.

The court was further requested to rule whethebtleket limitation of this right, as stipulated in
the law under review in that case, was proportenat

First, one must spell out the differences betwberctrrent case and the Adalah case. We shall
then analyze the rules set forth in the Adalah easkapply them to our case.

The Adalah case and the prohibition on movement frm the Gaza Strip to the West Bank - the
differences

123.

There are a number of stark differences betweemeaitter and the Adalah case:

A. First and foremost, the Adalah case concernedpeckpermanent status in Israel —
including all the implications thereof. That matt®ncerned spouses who halierent
citizenships, one is a citizen and the other adoey. Therefore, the remedy sought in
the case wathe granting of statusto the foreign spouse.

Our case concerns family members who all sharedhee status, all possess the same
identity cardsall are residents of the Palestinian Authority whawish to live together,
in their country .

B. The premise in the Adalah case was that the Isspelise is permitted, in any case, to
visit his Palestinian spouse, child or parent — natuveh no limitation on his right to
return to Israel and live therein (and indeed ykears, there has been a procedure
allowing Israelis who are married to Palestinianiag) in Gaza to enter the Gaza Strip in
order to visit or remain there with then).our matter, there is a sweeping and strict
prohibition on visits.

C. In the Adalah case, the petitioners challengkatjal provision, which has solid status
and regarding intervention in which the court eig&s utmost caution. Our matter
concerns aadministrative procedure which has not been enshrined in a proper order,
which does not conform to existing legal provisioner humanitarian law and which
is subject to much broader judicial review.

D. In the Adalah case, the policy was determined bykthesset, namely, by tisevereign
which has extensive discretion in determining daaa legal arrangements. Our case



concerns a decision bynailitary commander, who does not hold a shred of
sovereignty. The military commander acts solelg &sistee who has temporary control
of the area and is limited to a very narrow ranigeoosiderations located in the expanse
of tension between security needs and the berfdfieqpopulation — and nothing more.

The Adalah case — the right to family life in the face of residence

124. The most important rule set forth in the Adalahecdy a majority of the justices of this
honorable court, is that a person has the rigfarnaly life, including the right to establish the
family unitin his place of residenceA person is not to face a choice between livmgis home
or with his spouse, child or parent. It was furthéed that this right, in this scope, is a
fundamental constitutional right.

125. That s, the right to family life is so strong sutiat the duty to allow its realization may amount
to an imposition of a duty to grant citizenshigatéoreign citizen

126. Eight justices held this view.

Thus President Barak in sec. 27 of his opinion:

The right to family life is not exhausted by thghi to marry and to have children. The
right to family life means the right to joint familife. This is the right of the Israeli
spouse to lead his family life in Israel. This fighviolated if the Israeli spouse is not
allowed to lead his family life in Israel with thereign spouse. He is thereby forced to
choose whether to emigrate from Israel or to shigerelationship with his spouse. This
was discussed by Justice M. Cheshin in HCJ 3648t@mnka v. Minister of Interidr..].

In that case, the court considered the policy efilinister of the Interior with regard to
granting citizenship to a foreign spouse in Isrdestice M. Cheshin recognized the
‘basic right of an individual — every individual +e marry and establish a family’ (at p.
782 [...]). In his opinion, Justice M. Cheshin says

‘The State of Israel recognizes the right of thizen to choose for himself a
spouse and to establish with that spouse a familsrael. Israel is committed to
protect the family unit in accordance with interoaal conventions... and
although these conventions do not stipulate onieypol another with regard to
family reunifications, Israel has recognized — andtinues to recognize — its
duty to provide protection to the family unit alsp giving permits for family
reunifications. Thus Israel has joined the mosighténed nations that

recognize — subject to qualifications of natioredwity, public safety and public
welfare — the right of family members to live tolget in the place of their
choice’ Stamka v. Minister of Interid24], at p. 787)

And the president reiterates in sec. 34 of hisiopin

Indeed, the constitutional right of the Israeli spe — a right that derives from the
nucleus of human dignity as a constitutional rights ‘to live together in the place of
their choice.’

This right stems also from the parents’ right tisgéaheir children and from children’s right to
develop under the care of both parents. In thisaets

Respect for the family unit has, therefore, twoeasp The first aspect is the right of the
Israeli parent to raise his child in his countrkisTis the right of the Israeli parent to



realize his parenthood in its entirety, the righenhjoy his relationship with his child and
not be severed from him. This is the right to rdisechild in his home, in his country.
This is the right of the parent not to be compettedmigrate from Israel, as a condition
for realizing his parenthood. It is based on thmaomy and privacy of the family unit.
This right is violated if we do not allow the minchild of the Israeli parent to live with
him in Israel. The second aspect is the right efahild to family life. It is based on the
independent recognition of the human rights ofdrkih. These rights are given in
essence to every human being in as much as heuisian being, whether adult or minor.
The child ‘is a human being with rights and neefdsi® own’ (LFA 377/05 A v.

Biological Parents [21]). The child has the righgtow up in a complete and stable
family unit. His welfare demands that he is notasaped from his parents and that he
grows up with both of them. Indeed, it is diffictdt exaggerate the importance of the
relationship between the child and each of hispgard he continuity and permanence of
the relationship with his parents are an imporé&@ment in the proper development of
children. From the viewpoint of the child, separgthim from one of his parents may
even be regarded as abandonment and affects himaalaevelopment. Indeed, ‘the
welfare of children requires that they grow up vihibir father and mother within the
framework of a stable and loving family unit, whasehe separation of parents involves
a degree of separation between one of the paredtkia children’ (LCA 4575/00 Av. B
[26], at p. 331)

(sec. 28 of the opinion)
And thus Justice (as was her title then) Dorit Bein in sec. 7 of her opinion:

The basic human right to choose a spouse andablist a family unit with that spouse
in our country is a part of his dignity and theesg= of his personality

Justice Joubran, in sec. 7 of his opinion expldias

It would appear that in our time there are few chsiin which a person realizes his free
will as much as his choice of the person with wHawill share his life, establish his
family and raise his children. In choosing a spousentering into a bond of marriage
with that spouse, a person expresses his pergoaatitrealizes one of the main elements
of his personal autonomy. In establishing his fgnalperson shapes the way in which he
lives his life and builds his private world. Theed, in protecting the right to family life,
the law protects the most basic freedom of theaitito live his life as an autonomous
person, who is free to make his choices.

And in sec. 10 of his opinion, Justice Joubran tates:

[L]iving together is not merely a characteristiatlies on the periphery of the right to
family life but one of the most significant elemgwf this right, if not the most
significant. Consequently, the violation of a persability to live together with his
spouse is in fact a violation of the essence oflfalife; depriving a person of his ability
to have a family life in Israel with his spouseetuivalent to denying his right to family
life in Israel. This violation goes to the heartloé essence of a human being as a free
citizen. Note that we are not speaking of a violatf one of the meanings of the
constitutional right to have a family life, but tdenial of the entirety of this right, and it
should be considered as such.

Justice Hayut finds in sec. 4 of her opinion that:



The right of a person to choose the spouse withhwhe wishes to establish a family and
also his right to have his home in the country \ehe lives are in my opinion human
rights of the first order. They incorporate theezg® of human existence and dignity as a
human being and his freedom as an individual irdémepest sense.

And justice Procaccia concurs (sec. 1 of her opinibat the right to family life is an element of
human dignity and that this right is violated wteamlsraeli is prevented from realizing it in the
country. So writes the justice in sec. 6 of henapi:

Alongside the human right to the protection of bfed the sanctity of life, constitutional
protection is given to the human right to realize teaning of life and itgison d’'étre
The right to family is aaison d’étrewithout which the ability of man to achieve self-
fulfilment and self-realization is impaired. Withigorotection for the right to family,
human dignity is violated, the right to personalaoamy is diminished and a person is
prevented from sharing his fate with his spousedhnildren and having a life together
with them. Among human rights, the human rightaimity stands on the highest level. It
takes precedence over the right to property, tdiven of occupation and even to privacy
and intimacy. It reflects the essence of the huexgrerience and the concretization of
realizing one’s identity.

Justice Adiel finds in sec. 3 of his opinion:

With regard to the right to family [life], in viewf the proximity of this right to the
nucleus of the right to dignity, its centralitytime realization of the autonomy of the
individual to shape his life and the case law @ ttourt which is mentioned in the
opinion of the president, | accept that the righthe Israeli spouse to family life in Israel
together with his foreign spouse is indeed includétin the framework of the right to
human dignity within the meaning thereof in the iBasaw: Human Dignity and Liberty.

Justice Rivlin finds, in sec. 8 of his opinion:

The right to realize family life is a basic rigitenying it violates human dignity.
Denying it infringes the autonomy of the individealmarry whom he wants and to
establish a family; it certainly infringes his life This violation of liberty is no less
serious than the violation of human dignity (on téstriction of the right to marry as a
violation of liberty, see Justice Warren in thedieg case of.oving v. Virginia[188]). It
deals a mortal blow to a person’s fundamentaltghili dictate his life story. Israeli law
recognizes the right of the Israeli citizen to fnlife. The right to family life also means
the right to family life together under one roohelright to family life is not merely the
right of the parents. It is also the right of théld born to those parents. The right to
family life is therefore protected in the provissoof the Basic Law as a part of the basic
right to liberty and as a part of the basic rightlignity.

Justice Rivlin proceeds to rejabe attempt to separate the right to family lifia “nucleus”
and a “periphery”, with the right to fulfill famillife without emigrating being on the “periphery”
of the right.

Whereas Justice Levy finds (in sec. 7 of his opijiio

Two constitutional rights of thisraeli spousavho wishes to be reunited here with his
Palestinian spouse are violated by the legislativeangement that is the subject of the
petitions before us, and both of them are derivenhfthe right to human dignity, which
is enshrined in the Basic Law: Human Dignity anddrty. One is the right of a person to
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family life, which incorporates two secondary rights, with@hich it would appear they
are meaningless — the basic right of a person toyméhom he chooses, as he sees fit
and in accordance with his outlook on life, andrifght that he and the members of this
family will be allowed to live together also frofmmet viewpoint of the geographic location
of the family unit, which they have chosen for tlsefves.

As known, the petition in thAdalah casewas ultimately rejected since some of the justichs
maintained (like the majority) that every persos hdundamental and constitutional right to
family life thought that despite the importance aedtrality of this right, serious security
considerationsmay, in some circumstances, legitimize impedinfjguch impediment is
enshrined in primary legislation

And if it has been so clearly ruled that a foresgouse has a right to family life in the place of
residence of his spouse — and even to receivesgiip for this purpose — this is all the more the
case when the issue concerns two local citizenswiblo to live with their families in their
country.

(ii) The obligation to care for the wellbeing of tle vulnerable: children, the elderly and the infirm
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It seems that there is no choice but to recalbuinmatter, the basic duty to protect the
vulnerable, to advance their best interest and focarthem — whether they are children, the
elderly or the infirm. This is a supreme fundaméptanciple which is almost to be taken for
granted. Yet, the respondents trample it underfoot.

The issue of the vulnerable is possibly one oftilest sensitive and delicate issues in the
operation of the authorities. Courts too, take tar@proach them carefully with utmost caution
while reiterating, time and again, the immense irtgpae of sincere care for the wellbeing of
children, the elderly and the infirm.

It is for good reason that there is a special tlutyare for and protect the elderly and the infirm
under international law. This customary principlasdormulated as follows:

The elderly, disabled and infirm affected by armedflict are entitled to special respect
and protection.

(J. Henckaerts and L. Doswald-Be€lystomary International Humanitarian Lafvol.
1, 2005) p. 489)

As known, the existence of the International Comeenon the Rights of the Child (1989), which
was ratified by the State of Israel in 1991 andahactment of Basic Law: Human Dignity and
Liberty have fortified the status of children adépendent bearers of rights and as independent
legal persons.

The remarks of the Honorable Justice Silberg dexvaat to our case:

The test of the best interest of the child is so@e. it is indivisible and cannot be
blended and mixed with any other considerationo#ce the legislature has risen to the
level of modern conception — and the sages oflisi@aee held this modern conception
for eons — that the child is not an “object” forekéng and holding for the enjoyment or
benefit of one of the parents, but rather is hifrsésubject”, himself a “litigant”, in this
essential question, indeed it is impossible to tigrios interest in any kind of
circumstance.

(CivA 209/54,Steiner v. Attorney General Piskey Din9(1) 241, 251 (1955)).



Regarding the principle of the best interest ofahitd, see also:

HCJ 40/63Lorenz v. Head of Execution Office Piskey Din16(3) 1709, 1717 (1963);
CivA 549/75John Does v. Attorney GeneralPiskey Din30(6) 459, 465 (1975);
CivA 2266/93John Does v. John DogRiskey Dind9(1) 221, 271-272 (1995).

133. The court has also emphasized the basic duty eéofoaand assist the elderly — a duty incumbent
on society in general and close relatives in paldic

If in the past everyone looked to the tribe elderd they received recognition and
appreciation for their experience and contributimsociety, indeed today, some seniors
are pushed to the side and sometimes, even parkemasto them, their flesh and blood,
do not offer assistance, of all things, in the geahen their bodies are frail and their
general functioning is not as it once was. In #tée, then as now, society is obliged to
care for its elderly out of respect, compassioacgrand gratitude for the good they
contributed to society when they were strong.

(CivA 4377/04Goren-Holtzberg v. Miraz, Takdin Elyon2007(3) 848, 871).
134. The remarks of Vice President Menachem Alon ordilitg to honor one’s mother and father:

The connection between a child and his parentla@dammandment to honor one’s
parents have been a fundamental principle andcaciiet in the tradition of the people
of Israel for ages past, and so in every cultutaddnm society; it is the fifth of the Ten
Commandments: “Honour thy father and they mothExkodus 20, 12; Deuteronomy 5,
17). And why is this so? It is so since “There tharee partners in man, the Holy One,
blessed be He, the father, and the mother.” (Kiduiu30, 2).

Go and learn how far the duty to honor one’s fatrat mother reaches in the eyes and
deeds of the sages. This is recounted of Rabboiiddne of the greatest rabbinical
scholars of the first century):

“Rabbi Tarfon had an elderly mother. Whenever stshed to mount into bed, he bent
down and she mounted. Whenever she descended éobed, he bent down over and
she stepped down upon him. One day, he boastelkbds at the school. Said they to
him: You have not reached half the honour: Hastlske thrown a purse before you into
the sea without your shaming her?” (Kiddushin, 31,

135. Time and again, the court emphasized in its rulthgscomplexity and sensitivity involved in
rulings regarding children, noting that it was sktas difficult as extracting water from stone,
which “necessitates an examination of delicatecmdplex matters relating to the human soul”
and, therefore, the court itself would find it haodrule on such matters without the involvement
and opinion of experts and professionals:

The concept of “the best interest of the minordigeneral and broad concept and the
courts are occasionally required to infuse it weitimtent and design criteria for its
implementation in the concrete case under reviey [...

Each time, the court is faced with a task whichgdglifficult as extracting water from
stone (compare: BAAM 377/05 A. and B. v. Parentdi@ates for Adoption of the

Minor (unpublished), at sec. 37). Indeed, eachearsdly case unfolds its own life story
and in each and every case the court is preserite@dwelationship which is unique to
the litigants who stand before it as a family ispdlite. The decision on what is “the best



interest of the minor” in the concrete case neta&ss an examination of delicate and
complex matters relating to the human soul, inclgdas aforesaid, the connection
between children and their parents and the mehiigtlyaof each of the family members
to handle the situations life places in their paths

In order to make these crucial decisions, the courtinely requires the assistance of
experts to help with collecting data, conductingreinations and providing professional
opinions. The importance of this tool for ruling the question of the best interest of the
minor whose case is at bar has previously beenddgzkin the remarks of this court in
HCJ 5227/97 David v. The Great Rabbinical CoRitkey Din55(1) 453, 462
(hereinafter the David case) which ruled:

As a general rule — and in the vast majority ofdases — the court will not decide what
the best interest of the child is until it is pretesl with the opinions of experts — experts
on physical health and mostly experts on mentdttheaamely: physicians,
psychologists, psychiatrists — on the question wditvis in the best interest of the child
and what is in his worst interest, what would bé&riefm and what would harm him. The
best interest of the child is not a theoreticalogmt. The court is required, for this matter,
to find factual findings. The court cannot gengréithd these findings unless it is
presented with evidence; and evidence, in our easans mostly expert opinions...

Diagnosing a person’s mental and physical conditiamcluding the effect of his close
environment on his mental and physical conditioa matter for professionals to answer;
and | find it difficult to see how the court couldle on the question of the best interest of
the child without the assistance of expert opinidiee experts will collect the data on

the case, analyze and process it and present ting opthe tribunal, with all of these,
including their professional opinion.

(FamAR 9358/04A v. B, Takdin Elyon 2005(2) 2893, 2897).

136. Thus, that in which the court fears to intervend l@aves to professionals, while stressing the
caution, sensitivity and difficulty involved therei the respondents seek to trust to military
officers with a procedure whiatiearly ignores considerations of the best interestf the child,
elderly or infirm.

137. Isit conceivable that security officials and miliary officers will be the ones to decide the fate
of the vulnerable? Is it conceivable that a secuyt-bureaucratic procedure will determine
which parent a child will live with; who will care for the elderly matron of the family; who
will care for an ailing brother?

It is nothing short of the absolute revocationtaf toncept of the best interest of the child and
care for the vulnerable and a crude interventiaiénfamily autonomy of residents of the
Territories.

Is it necessary to remind the respondents thatetsidents of the Territories (whose rights the
respondents are entrusted with upholding) are hureams, with families, parents, children and
spouses?

(iii)) The right to freedom of movement and the righ of transit between the Gaza Strip and the West
Bank




138. The judicial, legal and practical premise is thegt Gaza Strip and West Bank are a single
territorial unit.

Regarding Israel’s recognition of the Gaza Strig ®est Bank as a single territorial unit see:

Article VI, Declaration of Principles, September, 1393, signed by Israel and the PLO;

Article XXI11(6), Agreement on the Gaza Strip argktlericho Area, the “Cairo Agreement”,
signed by Israel on May 4, 1994;

Article XI(1), Interim Agreement, signed by Israglthe White House, September 28, 1995;
Article 1(2), Annex | of the Interim Agreement, Rogol Concerning Redeployment and Security
Arrangements;

Proclamation regarding Implementation of the Imefigreement (Proclamation No. 7);
Agreement on Movement and Access between IsragihenBalestinian Authority, November 15,
2005;

HCJ 7015/02Ajuri v. Commander of IDF Forces in the West Bank Takdin Elyon2002(3),
1021 (2002);

HCJ 7052/0Adalah v. Minister of the Interior , Takdin Elyorn2006(2), 1754 (2006).

139. The disengagement plan has not changed this leggitreality. As stated, in the Oslo Accords,
Israel pledged to view the Gaza Strip and West Bean& single territorial unit and it was
determined that until the termination of the pracemthing will change this status. Israel has
never officially retracted this position and coni#s to operate effectively in accordance with the
Oslo Accords with regards to the Gaza Strip (interatrelating to the population registry and
transferring of applications, for example).

140. In light of the aforesaid, the fundamental prineiply which the Gaza Strip and West Bank
constitute a single territorial unit still standsits judicial, legal and even practical sense th@n
sense that every policy and every decision musixaenined in light of this principle while
making sure that any deviation from it is to theessary, most focused and most restricted extent
and only when it comes to narrow, focused seceotysiderations, in order not to irreversibly
impede this fundamental principle.

141. Itis clear that even if passage between the Gagaghd West Bank may be somewhedtricted
in light of concrete circumstanceasd in accordance with individual, focused, sdguri
considerationsindeed, it is a far cry from an extreme, systéeratd blanket abuse of
fundamental rights and a policy which has far re@aghamifications for the residents of the
Territories (from an individual private perspectibet also from a general demographic and
social perspective) which strips the perceptiothefGaza Strip and West Bank as a single
territorial unit of meaning — both in the short andhe long term.

The right to freedom of movement

142. The right to freedom of movement is a central afgstantial human right which stems from the
recognition of human dignity and liberty. Freedohmmvement is the central expression of a
person’s autonomy, his free choice and the re@izaif his capacities and rights.

Constitutional protection of freedom of movemenbentes the power of the right for
the autonomy of personal will and is interwovenhwitie recognition of human dignity,
which constitutes the source of the individualgghts to freedom of spirit and body...
Although the individual’s right to freedom of movent within state borders has not
found statutory expression in the Basic Law, untliefreedom to leave and enter Israel,
it is recognized in case law as a constitutiorgtitrpursuant to the general recognition of
the individual’'s personal liberty and as a derwaf his dignity as a human being... In
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the hierarchy of a human’s basic rights, the irdligil’s right to movement has a great
constitutional power... it stands at the utmost ingoce in the hierarchy of human
rights in Israel... freedom of movement enjoys cdastinal status similar in its power
to freedom of expression.

(HCJ 6358/05/anunu v. GOC Home Front Command Takdin Elyor2006(1) Sec.
10).

The right to freedom of movement is the engine thisfes the fabric of a person’s rights, the
engine which allows a person to fulfill his autonoand choices. When freedom of movement is
restricted, that “engine” is damaged, and as dtresame of a person'’s rights and opportunities
cease to exist. His dignity as a human being iadived. Hence the great importance attributed to
the right to freedom of movement.

When one permanently restricts a person in higlsao extensive integral parts inside the
territory of the state or entity in which he livesie harms his social life, his cultural life angl h
freedom of choice. Such a person is limited inrttoest substantive issues of his life: where he
will live, with whom he will share his life, whetgs children will study, where he will receive
medical treatment, who his friends will be, wheeawill work, what his occupation will be and
where he will pray.

It is for a good reason that the right to freeddrmovement is considered a human right which is
included in the norms of customary international:la

Freedom of movement is also recognized as a fund@hméght in international law.
Freedom of movement inside the state is enshrimedang list of international
conventions and declarations regarding human rightsappears also to be enshrined in
customary international law.

(HCJ 1890/08Bethlehem Municipality v. State of Israe] Takdin Elyon2005(1) 1114,
sec. 15).

See also HCJ 3914/92v v. District Rabbinical Court, Takdin Elyorn94(1) 1139,
1147.

The right to freedom of movement is also enshrinadternational humanitarian law The Fourth
Geneva Convention entrenches freedom of movememfasdamental right of protected
persons, whether in an occupied territory or alairfone. Article 27 of the Convention
stipulates that protected persons are entitledealdi circumstanceo respect of their honor.

It is important to note also Articles 41-43 (whigpply to the territory of a power which is
involved in conflict) and 78 (which applies to arcapied territory). These articles address the
restriction of freedom by means of interment oigae=d residence. The measures are literal and
their use is literal. This indicates that the freedof movement of protected persons under all
other circumstances was particularly importanhdtate parties. Only where there is a general
duty to respect freedom of movement is there a teedtablish express, literal rules for the
restriction thereof:

Indeed, Art. 78 of the Fourth Geneva Conventiorstituies both a source for the
protection of the right of a person whose residest®ing assigned and also a source for
the possibility of restricting this right. This che seeninter alia, in the provisions of

Art. 78 of the Fourth Geneva Convention that deieesithat the measures stipulated
therein are the measures that the occupying paweerthe military commander) may “at



148.

most” carry out.

(HCJ 7015/02Ajuri v. Commander of IDF Forces in the West Bank Piskey Din
56(6) 352, 367)

International human rights law is also a bindingrse which enshrines freedom of movement as
a fundamental human right. So stipulates Articlé)l ®f the International Covenant on Civil and
Palitical Rights which Israel signed and ratified:

Everyone lawfully within the territory of a Statleadl, within that territory, have the right
to liberty of movement and freedom to choose hégdence.

The aforesaid Article 12 is a binding source. A®arce for interpretation see also Article 13 of
the Universal Declaration on Human Rights and Aetiof the Fourth Protocol to the European
Convention on Human Rights 1963.

The right of transit in international law
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Naturally, the persons concerned do not seek &r ¢sriael in order to remain therein. On the
contrary: the persons concerned have no interatgire to remain in Israel. All they seek is to
transit between the two parts of their land, wraoh geographically separated, with Israel located
in between, in order to live with their familieBhe right at issue is not, therefore, the right to
enter Israel, but the right of transit.

At the outset, one must stress that the procedimgiediment to the fulfilment of the right of
transit is particularly extensive and extreme thasrespondents do not limit the right of transit
between the parts of the Territories only whenvbives passage through Israel — but also when
it does not involve passage through Israel af@llinstance, when it comes to persons who travel
from the Gaza Strip through Egypt and Jordan td/flest Bank.

The right of transfer/transit is recognized in international law and is intraaly different from
the right to enter.

We shall elaborate on this right.

The approach that people are entitled to presstata with a legitimate demand to travel through
it can be found in the bible:

Let me pass through thy land: we will not turn ittie fields, or into the vineyards; we
will not drink of the waters of the well: but welixgo along by the king's high way, until
we be past thy borders. (Numbers 21, 21 [sic])

Denial of such a demand is considered as arbignagdyas justifying war.

International law recognizes the existence of a rig of transfer which places a degree of
limitation on the principle of sovereignty. A state is obliged to allow passage through its
territory to foreign subjects wishing to arriveaadiifferent country. The right of transfer exists
where passage is hecessary (even if there araatltars) and when it does not harm the state in
whose territory it takes place. Transit may be scitjo conditions whose purpose is to protect the
legitimate interests of the country being traversed

The scholar Uprety notes in his book that:
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Jurists over the past six decades have definigalgred the view that States whose
economic life and development depend on transilegitimately claim it.

(K. Uprety, The Transit Regime for Landlocked Ssataternational Law and
Development Perspectives (The World Bank, 200629).

In cases of enclaves, the right of transit is cfistomary nature and naturally stems from the very
existence of the enclave. The scholar Farran lhisemter alia, on the legal principle according
to which when someone grants something, he is dg¢éoalso grant that without which the
granting is meaninglessyicunque aliquis auid concedit concedere videtud sine quo res ipsa
non potuij.

In the words of Farran:

The law would not recognize the right of state Atdetached piece of its territory
enclaved in state B's unless it was possible &degk to use that right. The existence of a
right implies its exercise: without a right of freemmunication the rights of a state to its
exclaves would be incapable of exercise and thexefogatory. Hence there is no need
for an express treaty between the two states coeddo give such a right: it is implicit

in the very existence of the enclave. If a treatynade, it may well regulate the exercise
of this international way of necessity: but inatssence the right of way will still exists,
for the necessity is still in being.

(d’Olivier Farran, C., International Enclaves ahd Question of State Servitudése
International and ComparativeLaw Quarterly, Vol.4, No. 2. (Apr. 1955) 294, pp. 304

The right of transit also exists where there igprmximity. Classic cases, in the context of which
the right of transit developed are casekanfl locked stateqsuch as Switzerland and the
Caucasuskgnclavessurrounded by another state (such as West Beaitinto the unification of
Germany and Mount Scopus between 1948 and 196 feogtaphically split stateqsuch as

the Palestinian Territories).

In an extensive essay by Lauterpacht on the rifjtraasit, the scholar describes it as follows:

On that view, there exists in customary internaldaw a right to free or innocent
passage for purposes of trade, travel and comnosarethe territory of all States — a
right which derives from the fact of the existewténternational community and which
is a direct consequence of the interdependenctatdss

(E. Lauterpachtzreedom of Transit in International Laylransactions of the
Grotius Society, Vol. 44 (1958), pp. 313-356, p. 320).

Lauterpacht bases the customary nature of the eigihéinsit on manuscripts by scholars from the
days of Grotius to the modern age as well as ptaigtice. He proves that the fundamental
principle of the right of transit is uniformly regied in countless bi-lateral and multi-lateral
treaties (the earliest treaties he mentions ara flee eleventh century), which regulated the
concrete implementation thereof in different cotgepassage on rivers, waterways and land
passage through the territories of various cousitiike demonstrates how the same logic was
applied to sea routes.

Among the more modern and extensive treaties,reessfthe number of parties, one may note the
Convention on the High Seas (1958) (Article 3 rdgay the right of access to the sea of states
with no sea coast); the Convention on the Terdatd@ea and Contiguous Zone (1958) Arts. 14-24



regarding innocent passage through territorial vgxtéhe UN Convention on the Law of the Sea
(1982) (Article 125 regarding the right of acces#he sea and freedom of passage and the GATT
(Art. V regarding the right of passage).

157. The right of transit is subject, as stated, toaghgence of harm to the state being crossed. For thi
purpose, the right may be subject to payment fpeeges involved in passage itself;
requirements such as quarantine in order to pratergpread of disease etc. As for security
considerations, Lauterpacht writes:

In terms of the problem of transit, there is ro@nthe view that States are not entitled
arbitrarily to determine that the enjoyment ofghtiof transit is excluded by
considerations of security. What they may do istdfgrence to the factor of security, to
indicate one route of transit in preference to heobr, possibly, to allow the use of the
route subject only to certain conditions. But itghbe doubted whether the discretion of
the State stretches beyond this.

(ibid. p. 340)

158. This approach is also reflected in treaties whizsheined the general principle of the right of
transit in concrete circumstances. The right aigiiadoes not cease to exist in states of
emergency, nor in a time of war, but it may be priied in accordance with circumstances. The
proscription has to be as minimal as possibleterims of both scope and duration.

159. In a historic review the scholar Farran conductsignaforementioned essay, he describes the
occupation of Llivia (the German enclave in Frarae) Baarle-Hertog (the Belgian enclave in
the Netherlands) during World War Il and stresbesltities of the occupying poweto actively
allow the realization of the right to contact arabgage between the enclave and the rest of that
and other states:

The continued recognition of the special positibhlivia and Baarle-Hertog by such
invaders as Napoleon and Hitler demonstrates gldaateven a military occupying
Power feels that it must respect the rights impliedn the existence of such enclaves
The most important of these implied rights we baigo be that of free transit and
communication with the main territory of the statein the case of the full state enclave,
with other states.

(Page 304, emphasis added).

160. In our case, as stated, the right of transit isesged also in explicit and detailed agreemengs (th
Interim Agreement, the Safe Passage Protocol, greelnent on Movement and Access). Even if
these full and detailed arrangements have beegatklndeed this does not completely negate
the right of transit -particularly since fundamental rights of utmost weght, such as the right
to family life are at stake.

161. Moreover, the severity of denying the right of B&ms most poignantly expressed in the fact that
the procedure does not just relate to passageghrsuael, but limits the right of transit between
the Gaza Strip and West Bank in any wawyen if transit does not involve travelling thgbu
Israel’s territory but rather through Jordan.

Sec. C3: Violation of the Military Commander’s Duties and ExtremeUltra Vires

Paralysis of normal life



162.

Normal social life in the modern world requires thevement of people. A society cannot exist
without the movement of people: couples seeking) @deer's company; husbands and wives
moving to live together; parents arriving to visieir sons and daughters, their grandsons and
granddaughters; acquaintances arriving to visgehmose to them and more.

The almost complete ban on movement from Gazaetd\fbst Bank has not been restricted to a
short period of time, nor any time-limited perid@@h the contrary: the prohibition is forward-
looking for many years to come. It is, in effebie tearing of Palestinian society between the
West Bank and Gaza Strip.

Violation of the right to family life

163.

164.

165.

166.

The ramifications of the respondent’s policy arstdective, particularly when it comes to the
family life of residents of the Territories.

As we have observed, the right to family life is@f the rights the respondent is obliged to
respect under international humanitarian law. Siamgdously, he is bound by duty to respect the
family rights of residents of the Territories arssiat the family unit, under Israeli law and under
international human rights law. A substantial gdrthe nucleus of the right to family life is a
person’s right to maintain his family unit in hiepe of residence.

In the words of the Honorable Justice Levy in tlaalkah caseThe right to family life is
meaningless if it does not include a person’s righthat he and his family members be
allowed to live together also from the viewpoint othe geographic location of the family
unit, which they have chosen for themselves.

Rather than assisting the family, being the fund#aleunit of society, the respondent rips and
tears families apart.

Palestinians living in the West Bank, whose beedthre in Gaza cannot get married and
establish a family unit in the West Bank.

Residents of the Territories from the West Bank wheomarried to residents of the Territories
from Gaza cannot live in the West Bank with thpiogsses. They face the choice of leaving their
homes or living apart.

Children of such families will suffer and their ddopment will be hampered whatever decision
their parents make. In many cases they will livéhwine parent only and contact with the other
parent will come down to telephone conversations.

The family rights of protected residents is on¢hef matters whose weight and importance
increase in long term occupation.

The life stories of people under occupation areemoas the occupation carries on. The story of a
person’s life is also the story of his family lifehis life goes on. It does not freeze: people ynarr
and divorce, they are born, they mature and theytdey bear children and raise them, they face
family traumas together and apart and wish to stigie joyous occasions with their relatives,
they feud with their families and then reconcileoldment from place to place is part and parcel
to these chapters in the story of a person’s life.

The respondent is ignoring this dynamic of huméan He freezes the possibility of moving
between the parts of the Territories. He attempftscieze life. He breaches his duties.



The scope of the commander’s discretion and the ppose of the new procedure

167. The respondent’s discretion is not equal to therdin of a sovereign. He is subject to two
“magnetic poles” only — the benefit of the popuwatpole and the security considerations of the
occupying power pole:

We have seen that the considerations of the myiltammander are ensuring his security
interests in the Area on one hand and safeguatdninterests of the civilian population
in the Area on the other. Both are directed towhedArea. The military commander may
not weigh the national, economic and social intsreEhis own country, insofar as they
do not affect his security interest in the Aredrar interest of the local population.
Military necessities are his military needs andthetneeds of national security in the
broader sense. (the Jam’iat Iscan case, pp. 794-795

The reasons for the new procedure are not locatuaelen these two magnetic poles. It shall be
recalled that the absence of a security preclusiamprecondition for the entire procedure —
namely, the procedure from the outset concernsgdasere there are no security claims
against the applicants

168. It shall be emphasized that in proceedings andcgtijans filed in this matter to datine
respondents have not presented any explanation as how and why this procedure is
necessary for security reasons and no factual fouation was presented for the same.

169. The absence of a real security rationale for thve mcedure clearly emerges from the
respondents’ position in the petitions in which pinecedure was presented. As recalled, in those
petitions no security allegations were made againgtof the petitioners. Moreover, in the
‘Amer case, the respondents consented to the petitiomavel to the West Bank and even to the
issuance of an interim injunction which would allber continued residence in her home in the
West Bank, and in th&bu Shnar andHamidat cases, the respondents agreed to the actual
return travel of the petitioners between the WestkBand Gaza Strip — and objected only to their
continued residency in the West Bank.

Deliberate harm to the civilian population due to @&traneous and unacceptable considerations

170. The procedurethusconcerns nothing more than the political relationsip among the
respondent, the Palestinian Authority and the Fatatand Hamas movements, with families —
parents and children — constituting a bargain chign this relationship.

171. The respondents’ policy is intended, at face valu@unish the population for electing Hamas;
damage the residents’ quality of life; make thieied intolerable; exert pressure on relatives who
live in the West Bank to leave their homes and pemntly relocate to the Gaza Strip as a
condition for seeing their loved ones — all in artteexert political pressumen the Hamas
government in Gaza.

It is, in effect, a strategy which the state ddmsi(in another context) as a strategy of “limited
conflict”. Thus, for example a document by the Tinag and Theory Unit in the IDF’s Operations
Division states:

A situation of limited conflict has political purpose and it is resolved through change
of consciousness in the society and among its ctamtsa through prolonged “fatiguing”
rather through victory and deterrence by the paitiy military power (as is the case at
war).



And elsewhere:

The strategy employed in a limited conflict is féating” (physical and mental attrition).
Fatiguing gradually erodes the determination ofsheety and its combatants through a
prolonged process of inflicting physical, economuit mental harm.

(Model for Proclaiming Conflict Zones in the Judead Samaria Area and the Gaza Strip
Area, February 2006, pp. 15-16. Appended to the’steesponse in HCJ 8276/05
Adalah v. Minister of Defensg.

172. In effect, Israel has openly admitted that it isxgghe issue of travel as “civilian leverage” to
exert pressure on the Hamas government. See forptea media report on the cabinet decision
of September 18, 2007:

The cabinet has unanimously approved economicisasaiesigned tbarm the
Palestinian civilian population in the Gaza Strip ad utilize “civilian leverage”
against the Hamas regime.

The operation of crossing points between Israeltheadsaza Strip, which now operate
only partially and used primarily for the transpofttfood and medicine will be further
restricted... in addition, Israel will completely blopassage of people to and from the
Gaza Strip.

(Barak Ravid, “Response to Kassam: Impeding Elg@tirSupply”,Haaretz September
19, 2007; Barak Ravid, Shlomo Shamir, Mazal Muaterd Agencies “Punitive
Measures against Civilians in Gaza — UN Secretaye@al: Withholding services in
Gaza violates international law and punishes tldready suffering’Haaretz
September 19, 2007; emphasis added).

173. Similar comments have been made on other occalsjounarious officials in the security
establishment, as reported in the media on Janta®@D8, for example:

Today (Thursday) Defense Minister Ehud Barak ordi¢he IDF and the coordinator of
government activities in the Territories to close border crossings from Israel to the
Gaza Strip ... thus creating pressure on the Hamasrgment [...]

Officials in the security establishment claim ttias action is a direct continuation of
IDF activities in recent day3he purpose is the exertion of massive pressure by
residents of the Gaza Strip on the Hamas government

(Yehoshua Breiner “Barak Ordered a Siege on Ga¥alla! January 17, 2008;
emphasis added).

174. Minister of Public Security Avi Dicther openly regted this on March 18, 2009, following the
end of the war in Gaza and the failure of negatretiregarding Gilad Shalit:

It is clear to me that Operation Cast Lead wasrbgye which should have been made
greater use of ... we should have used it bettemandidn’t use it enough. Now we will
need other leverageBhe crossing points are one leverage in a number tHverages
which we, who are in this business, know how to Uize.




175.

176.

177.

(Roni Sofer “Dichter: It's the Scum of the ScumTadrrorists”,YNET March 18, 2009;
emphasis added).

This is a patently illegal strategy. The essence tife laws of war is to create a distinction
between the combating forces and the civilian popation and to protect civilians from the
devastating effects of warCivilians are not a legitimate target for militéfgrces. Indirect harm
to civilians is sometimes unavoidable, howevegrntibnally harming civilians is prohibited.

Moreover, the respondents’ policy and the new pfooe breach the fundamental and basic duty
of the military commander of an occupied territavysafeguard the fabric of normal life in the
Territories.

Not only do the respondents not allow the preservain of the fabric of life in the Territories
— but rather, they seek to deliberately and radicdy harm the social, familial and
demographic structure of the Territories while caugng prolonged and irreparable damage
both to individual residents thereof and to the fabic of life of the Territories’ population in
general

It shall be further noted that in light of the nprecedure’s extreme and arbitrary nature, despite
being concerned with cases whadh initio and as a precondition pose no security risk, tiseaa
emerging concern thatemographic considerationsare included among the military
commander’s considerations — these are not leg#i@mographic considerations regarding the
capacity of the Occupied Territories given the ke resources therein, but rather unacceptable
demographic considerations relating to the “demalgicabalance” between Jews and Palestinians
in the territories of the West Bank — as if Israatl “given up” its demographic aspirations
regarding the Gaza Striut vehemently insists on them when it comes to th&est Bank

This concern is intensified in view of the respamdegeneral policy which creates immense
pressure on residents of the Territories livinghie West Bank to leave their homes and
permanently relocate to Gaza as a condition fdillfiagy their right to family life.

One might wonder how such considerations continwmhstitute such a powerful motivator at a
time when Israel’s official policy is one of sep@wa between Israel and the Territories and it
seemingly should not have any interest in the gizhe Palestinian population in the West Bank.
To judge by comments and statements made by stders, it appears to be agreed and known
that the major part of the Occupied Territoried imcome, not in the distant future, an
independent Palestinian state — which will inclbdéh the West Bank and the Gaza Strip. Why
then this insistence by the respondents on blockingmove from the Gaza Strip to the West
Bank while severely harming the lives of families?

Violation of the prohibition on collective punishment

178.

179.

Thus indeed, the procedure which is applied indisoately to any Palestinian living in the Gaza
Strip and injures every Palestinian family whichirfid itself split between Gaza and the West
Bank constitutes a violation of the fundamentahgiple which prohibits the imposition of
collective sanctions.

Regulation 50 of the Hague Regulations stipuldtat t

No general penalty, pecuniary or otherwise, shaihfflicted upon the population on
account of the acts of individuals for which theynnoot be regarded as jointly and
severally responsible.



180. Similarly, Article 33 of the Fourth Geneva Conventistipulates that:

Collective penalties and likewise all measuresioimidation or of terrorism are
prohibited.

181. Article 75(2) of the First Protocol to the Genevan@entions also stipulates:

The following acts are and shall remain prohib#ednytime and in any place
whatsoever, whether committed by civilian or byitairly agents...

(d) collective punishments.

The interpretation of the Protocol clarifies thas term “collective punishment” means any
sanction or harassment of any kind: criminal, adstiative, policy etc. Commentary on the
additional protocols of 8 June 1977 to the Genewav@ntions of 12ugust1949 Y Sandoz et
al. eds., Geneva, 1987, 874).

Wrongful discrimination

182. While the Palestinian population of the West Ban#é @aza Strip are subject to the procedure,
which radically, sweepingly and almost completastricts the right of Palestinians living in the
West Bank to live there with their closest relasiveindeed, this procedure is not applied to
Israeli settlers who, at the very same time, arejied to live all over the West Bank and bring
all their relatives and friends there without immeeint or restriction: with no connection to the
nature of the family relationship, with no need f@rmits or licenses, without “criteria”.

183. The irony of this conduct is particularly blatantviiew of the fact that unlike residents of the
Occupied Territories whose dwelling and presendbénVest Bank (whether they arrived from
Gaza or the West Bank and whatever their registatedess) is not limited by any legal
provision, indeed, pursuant to the 1967 declaratidhe West Bank as a “closed zone”, the
military commander stipulated, in an explicit ordiiat one specific group of people is expressly
required to receive a “personal permit documentritter to “change a place of residency to the
Area permanently’israelis.

184. Sec. 2(6) of the order regulating movement of Iigaeto the West Bank (General Entry Permit
(No. 5) (Israeli Residents and Foreign Residedis)i¢a and Samaria), 5730-1970) stipulates that
one of the conditions for Israelis’ entry into tiegion is:

A place of residence may not be changed to the peeaanently or temporarily except
by a personal permit document granted by the mjlitammander.

A copy of General Entry Permit (No. 5) (Israeli Riemits and Foreign Residents) (Judea and
Samaria), 5730-1970 is attached and mafkédd.

185. Itis superfluous to note that as far as the petitis know, there is not one Israeli settler in the
Territories who has held or holds a “personal pedocument” for the purpose of changing his
place of residency to the Territories.

The new procedure imposes extreme restrictiong@sepce and dwelling in the Territories by
Palestinians — the original residents of the Terigts who are also protected residents under
international law and in whose matter there isegal provision limiting the same. It does not
apply to settlers whose presence and dwellingenMtest Bank are in complete contravention of
international law and who are required, under amjilegislation, to hold permits to remain [in
the West Bank] and receive personal, written pertoitsettle therein.



Extreme deviation from the principle of proportionality

186. Beyond all the aforesaid, indeed, the respondeatsegjuired to adh accordance with the
principle of proportionality . However, in the procedure they established, éspandents
blatantly and severely breach their duty to acpprtionately.

The proportionality principle has become a gengriaiciple of human rights law in
international law...The extensive use of the prireigl proportionality in practice
indicates that there is a necessary connectiondagtthe purpose of human rights
conventions as a tool for advancing fundamentaldrunghts and the need to make sure
that the restriction of human rights will alwaysgreportionate, i.e. will properly balance
all the interests and rights of the parties coreern

Thus,the principle of proportionality must be read into every framework which
restricts human rights as an overarching principlewhich sets out the limits of the
restriction.

(Yuval Shai,The Use of the Principal of Proportionality in International Law (2009);
emphasis added)

187. The court has addressed the principle of propaatitynand its implementation extensively in a
judgment recently rendered in HCJ 2150/ Safiya v. Minister of Defensg(not yet
published, December 29, 2009) (hereinatfiee: Road 443 case

According to the principle of proportionality, amdividual’s liberty may be restricted in
order to realize proper purposes as long as thectems is proportional (the Beit Surik
case, p. 837). The principle of proportionalitywlsats power from international law as
well as the fundamental principles of Israeli palkdiw (the Mar'abe case, p. 507). In
order to meet the proportionality condition, theisiis on the military commander to
demonstrate that the measure employed by him ipabtbie with the purpose (the first
subtest of proportionality); that the measure beimgployed is the least harmful to the
individual of the possible alternatives (the secsulitest of proportionality); and that
there is an appropriate proportion between thengginent on personal freedoms
stemming from the use of the measure and the liétsetfise yields (the third subtest of
proportionality, also known as “the proportionaligst in the narrow sense”) the Murar
case, sec.18; see also the Beit Surik case, p.840).

[..]

In terms of the first subtest, we shall examinestated, whether there is a rational
connection between the means employed — the clo$tine road for movement of
Palestinian vehicles, and, as a result, the résmiof the freedom of movement of
residents of an area under belligerent occupatiortlde purpose — protecting the security
of the state and its citizen and the security efArea [...]

In terms of the second test, it is required thatrtieasure employed is the one least
harmful to the individual of the spectrum of suleameasures [...]

In terms of the third subtest, one must demonsthateemploying the measure under
review is proportional to the benefit stemming #wdr In the words of President Barak:

This subtest weighs the costs against the benefifecording to this subtest, a
decision of an administrative authority must reacleasonable balance between



communal needs and the damage done to the indlvitloa objective of the
examination is to determine whether the severitthefdamage to the individual
and the reasons brought to justify it stand in prgpoportion to each other. This
judgment is made against the background of thergenermative structure of the
legal system, which recognizes human rights anadoessity of ensuring the
provision of the needs and welfare of the locahlitants, and which preserves
“family honour and rights”... All these are proteciadhe framework of the
humanitarian provisions of the Hague Regulatiordsthe Geneva Convention.
(the Beit Surik case, p. 850)

And as has been ruled in the Adalah case:

This subtest therefore provides a value test thhased on a balance between
conflicting values and interests (see AleXyTheory of Constitutional Lavat p.

66). It reflects the approach that there are \vimtest of human rights that are so
serious that a law cannot be allowed to commit thearan if the purpose of the law
iS a proper one, its provisions are rational ardelis no reasonable alternative that
violates them to a lesser degree. The assessmtrd balance between the extent
of the violation of the human right and the stréngtthe public interest that
violates the right is made against a backgrouralldhe values of the legal system.
(ibid. sec.75).

(sec. 29-32 of the Honorable Justice Foglemansiop).

188. Our matter concerns a procedureich radically deviates from the principle of
proportionality:

The purpose of the procedure and thefirst test of proportionality

189. As stated abovgyrima facie it seems that the procedusantended solely for realizing

improper purposes — infected and driven by extraneas political and perhaps even
demographic considerations

190. Allthat has been argued regarding the procedutieisircase is that it has been established
“against the background of the security situatiofet, the respondents have not clarified to date
what are those alleged “security” grounds, i.e.atwb the purpose underlying the procedure and
what is the connection between said purpose anch#ams — sweeping injury to families and
residents of the Occupied Territories who are nepect and do not pose a risk to anyone’s
security.

191. The first subtest of proportionality demands aoradi connection between the measure employed
and the purpose being pursued.

192. It has already been ruled that:

The rational connection test is not merely a tezdirtausal connection test between
means and end. Even when use of a certain measlikely to lead to realization of the
desired purpose, this does not mean that thereaigomal connection between the means
and the end and that the meansusgedto achieving the end. The emphasis in the
rational connection test is whether the conneatigational. The meaning of this

is, inter alia, that an arbitrary, unfair or illogical measur@ugld not be adopted.



193.

(HCJ 9593/04ead of Yanun Village Council v. Commander of IDF ferces in Judea
and Samarig Takdin Elyon2006(2) 4362, 4375).

Ours is a case of a sweeping, arbitrary prohibititich almost entirely blocks the possibility of
moving from the Gaza Strip to the West Bank andlifatnjures the family lives of residents of
the Occupied Territoriesa-prohibition which is entirely unrelated to the degree of security
risk emanating from one person or another, but is ather related to a list of completely
arbitrary “criteria”

The second test of proportionality

194.

195.

The second subtest of proportionality demandsthtigateasure to be chosen is the one which is
least harmful. In the context of this test, one tmasall that every case warrants an educated and
balanced decision regarding the risks to be ta&een those required for the purpose of
protecting human rights. Justice (as her title thias) Beinisch addressed this in noting:

Regrettably, it appears that the conflict betwdenvalue of security and the extent of the
violation of human rights in order to maintain sétguwill be with us for many years to
come. It is precisely for this reason that we nfigstareful to balance violations of rights
against security needs properly and proportionatesystem of government that is based
on democratic values cannot allow itself to adopasures that will give the citizens of
the state absolute security. A reality of absosateurity does not exist in Israel or in any
other country. Therefore an enlightened and bathdeeision is required with regard to
the ability of the state to take upon itself cartasks in order to protect human rights.

(the Adalah casehid., sec. 9 of Justice Beinisch’s opinion).

The question is, therefore, not whether the purpasebe fully achieved by an alternative
measures, but — whether the alternative measutke disposal of the respondents, which do not
include the injurious measure of a blanket derfifiteedom of movement, achieve the majority
of the goals the respondents had set for thems@weswhich to this date remain a mystery),
(see: M. Cohen-Alia, “The Separation of Powers Rrmportionality”,Law and Governance9,
(766) 297, 317-318). The burden of proof in thidtera as stated, lies with the respondents.

Thethird test of proportionality and a sweeping violation of rights

196.

197.

198.

Our case concerns severe violations of fundameigtaks of the highest stature and force. These
are sweeping, extensive violations which fataljuiie the family lives of many people. The
procedure separates between spouses, parentsilndrgttears apart families and in a broader
aspect, harms the social and demographic fabtizeofesidents of the Occupied Territories.

It is a well known rule that a sweeping violatidirights, which is not based on an individual
examination of each and every case is (at leagedlly) unacceptable and suspect of
disproportionality.

The opinion of President Barak in the Adalah castutes an extensive and exhaustive review of
blanket prohibitions. In sec.s 69-73 , Presidearak notesinter alia,:

The need to adopt the least harmful measure oferepts the use of a blanket
prohibition. The reason for this is that in mangesathe use of an individual examination
achieves the proper purpose by employing a medisateiolates the human right to a
lesser degree. This principle is accepted in tiie taw of the Supreme Court (d&en-
Atiya v.Minister of Education, Culture and Spg¢#l], at p. 15Stamka v. Minister of
Interior [24], at p. 779). In one case we considered akilaprohibition against



candidates over the age of thirty-five joining thaks of the police. It was held that this
arrangement did not satisfy the requirement of adgyhe least harmful measure in the
proportionality test. In my opinion | said that:

‘...the employer will find it difficult to satisfy th “least possible harm test” if he
does not have substantial reasons to show whydawidoal examination will
prevent the attainment of the proper purpose thatikhes to achieve’ (HCJ
6778/97Association for Civil Rights in Israel v. Ministef Public Security94],

at p. 367 {11}).

In another case, a provision that press cards waatlthe given to Palestinian journalists
was disqualified. In her opinion, Justice D. Dorseid:

‘A refusal to give a press badge without any exatidm of the individual case,
because of the danger inherent in all Palestimamplists who are residents of
Judaea and Samaria — including those entitled ter @md work in Israel — is
the most prejudicial measure possible. This measisteongly prejudicial to the
interest of a free press, and could be preventaeddividual security checks that
are justified in order to mitigate the individuaicsirity risk presented by the
residents of Judaea and Samaria, in so far asastisk exists with regard to
residents who have successfully undergone the sheckiired in order to receive
permits to enter and work in IsraeBdif v. Government Press Offi@6], at p. 77
{198}).

199. The President proceeds and presents comparative law

A blanket prohibition of a right, which is not basen an individual check, is a measure
that raises a suspicion of being disproportioriBités is the case in our law. It is also the
case in comparative law (see N. Emilidine Principle of Proportionality in European
Law: A Comparative Study 996, at pp. 30, 99). This is the accepted ambroathe
European Court of Human Rights. Thus, for exanipl€ampbell v. United Kingdom
[234], it was held that a Scottish regulation haivided a sweeping authority to
examine the mail received by prisoners from thainjers violated the right to privacy
set out in art. 8 of the European Convention ferRhotection of Human Rights and
Fundamental Freedoms. It was held that, for thpgae of realizing the security purpose
underlying the regulation, it was sufficient torgaout inspections based on individual
concerns. This is also the case in the law of th®fean Union. The European directive
that enshrines the right of citizens of the mengbates to family reunification (Directive
2004/38/EC of the European Parliament and of then€ibon the right of citizens of the
Union and their family members to move and residely within the territory of the
Member States) allows, in certain circumstancekearture from its provisions, but this
is only on the condition that the violation of ttght is proportionate and is based on a
real and tangible individual threat (art. 27(2)):

‘Measures taken on grounds of public policy or pubécurity shall comply with
the principle of proportionality and shall be basedlusively on the personal
conduct of the individual concerned... The persopnabict of the individual
concerned must represent a genuine, present aicentfy serious threat
affecting one of the fundamental interests of dgciustifications that are isolated
from the particulars of the case or that rely onsiderations of general prevention
shall not be accepted.’
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And so too in American constitutional law:

United States constitutional law recognizes theliregnent of proportionality in the
sense of the least harmful measure as a condaiathé constitutionality of a violation of
a human right. Violations of constitutional huméghts (such as freedom of expression,
freedom of religion, freedom of movement and thehgition of discrimination) may be
constitutional, provided that they satisfy the liegments of ‘strict scrutiny.” One of the
components of this scrutiny is the requirement, thiathe possible ways of achieving the
public purpose, the state should choose the me#saireads to the least restrictive
violation of the right (see L. Tribémerican Constitutional Lawsecond edition, 1988, at
pp. 1037-1038, 1451-1482; E. Chemeringkgnstitutional Law1997, at p. 532). In
interpreting this requirement, the Supreme CouthefUnited States has held that a
condition for satisfying the requirement of thedieigestrictive measure is that the
violation of the human right is based on individeedl considerations, and is not based
on a blanket prohibition.

Similar findings were made, with the consent ofenjustices, in the case of the amendment to the
Civil Torts Law (Liability of the State) (HCJ 82&dalah v. Minister of Defense in sec. 37 of
the judgment). In this case too, these matters wedesputed by the justices of the court.

Thus for example, Vice President (ret) Cheshin botivat:

Collective injury has a serious and injurious resamd a democracy ought to refrain
from adopting it. (sec. 115 of his opinion).

Whereas Justice Naor writes in sec. 20 of her opini

I do not dispute the remarks of my colleague thesidient that ‘a blanket prohibition of a
right, which is not based on an individual cheskaimeasure that raises a suspicion of
being disproportionate’ (para. 70 of the presideaginion). As a rule | accept that a
violation of a basic right will be suspected ofrgedisproportionate if it is made on a
sweeping basis rather than on the basis of anithdgiVcheck.

Blanket measures which are not based on indivielx@mination are inherently tainted by a facet
of de-humanization. The Honorable Justice Procatiudes to this in the Adalah case, when
referring to the matter of American citizens of diagse descent being placed in camps:

The ruling of the majority of justices of the UndtStates Supreme Court in the case of
Korematsu v. United Stat§k85] is considered by many to be one of the dsirgpisodes
in the constitutional history of western countries

The circumstances in that case are completelyrdiftefrom those in our case, but the
wind that blows in the background of the constitnéil approach that was applied there
by the majority opinion is not foreign to the argemts that were heard from the state in
the case before us. We must take care not to makl@rsmistakes. We must refrain from
a sweeping injury to a whole sector of the pultiat tives among us; it is entitled to
constitutional protection of its rights; we musbtarct our security by means of individual
scrutiny measures even if this imposes on us aitiada burden, and even if this means
leaving certain margins of a probability of riskeWill thereby protect not only our lives
but also the values by which we liv@g(f v. Government Press Offi@s], at p. 77

{198}). (sec. 21 of her judgment).
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Moreover: this is not a temporary-momentary proceduotivated by focused security
considerations but rathersaeeping, extensive, long term procedurgdesigned to apply for

many years (it sets a procedure of seven yearsyvande application in the short term too may
cause irreparable damage to the residents of thrédries and their family lives; bring about
demographic, social, cultural and economic changd®e Territories in general and irreparably
undermine the fundamental principle according tactviGaza and the West Bank have been and
still are — both theoretically and legally — areigral territorial unit.

As stated, it is a procedure which gives the imgicesof being just part of a broad policy driven
by political considerations intended to deliberately use thiéian population and the injury to its
rights, including the right to family life and tiseparation of spouses and parents and childsen,
leverage for exerting political pressureon the Hamas government. As stated, it is haetad
the concern that the matter also involves inappatgpdemographic considerations.

The remarks of Justice Levy in tRoad 443 caseare relevant in this context:

Work the purpose of which is an effort of forestajland which may, therefore, justify
strong action, even if temporary, might be constrag having exaggerated applicability
once it appears to have become permanent. Thoigyhewer possible to know in
advance, before all the circumstances are examivieat, the application of the
proportionality tests might yield, indeed, it isgstble to say that generally, the
implementation of a blanket measure is constitatilyrisuspect”.

Absolute measures require, even more than usuainded reasoning strong enough to
convince of the justification for taking them. Tlesdue to the inherent contradiction
between blanket measures and the protection disritCJ 7052/03dalah — Legal
Center for Arab Minority Rights v. Minister of the Interior , sec. 21 of the opinion of
Justice A. Procaccia (not yet published, May 10&)1

Conclusion

205.

206.

207.

208.

The respondent is not merely in charge of the aatequerformance of the administration in the
Territories — he also constitutes an administragivihority unto himself.

In his role as an administrative authority, thepoeslent’s discretion is limited to relevant
considerations only. He must consider the fundaateight to family life. He must hold the
rulings of this honorable court, according to whikh right to family life includes a person’s

right to conduct a shared family life in his coyntvith the person of his choosing, as a guiding
principle. He is entitled to balance risks thaeda&in person may pose to the security of the Area
should he enter it against these considerationsn&ienot impose flat bans.

And why does the respondent refuse to processcagipins which are not forwarded by a certain
political official? And what is the reason for thespondent’s refusal to exercise discretion — with
the exception of cases which are extremely excegtiand rare to begin with? This reason is
unacceptable. It is a reason from which the stefcollective punishment rises. It is a reason of
turning a person’s family life into a bargaininggin political negotiations. It is a reason which
stands in contradiction to the respondent’s oliligstunder international humanitarian law and
under human rights law — both Israeli and inteorel.

This we shall recall: human rights must not be wegat as hostages at the hands of political
maneuvers.



[T]here is no application of the institutional njsticiability doctrine where recognition
of it might prevent the examination of impingemapbn human rights.

(HCJ 769/0Z2ublic Committee against Torture in Israel v. Govenment of Israel,
par. 50)

This too we shall recall:

[T]here is no possibility of making a clear distion between the status of human rights
in times of war and their status in times of pedd¢e dividing line between terror and
calm is a fine one. This is the case everywheiis.dértainly the case in Israel. There is
no possibility of maintaining it over time. We musgat human rights seriously both in
times of war and in times of calm. We must freeselues from the naive belief that
when terror ends we will be able to put the cloaklb

(TheAdalah case sec. 21 of President Barak’s opinion).

209. The respondents bear a responsibility toward thieleats of the Territories — toward the men and
women, parents and children. These people, fledibkod, must not be treated as pawns on an
imaginary chess board played by diplomats in thedea halls of Washington or Oslo.

The respondents must treat the family life of restd of the Territories not as a military
stronghold or a bomb workshop, legitimate objeétattack. They must look into the eyes of the
applicants not through the sights of a gun, budubh the eyes of law and consciousness.

For all the aforementioned reasons, the honorahlé ¢s requested to issue amrdier nisias sought,
render it absolute after receiving the respondeetgponse, and order the respondents to bear the
petitioners’ costs and legal fees.

Jerusalem, 15 March 2010

Ido Bloom, Att.
Counsel for the Petitioners
[T.S.37230]
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