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Judgment

1. The petitioners, human rights organizations, metéd this court to instruct the respondents t@nefr
from holding Palestinian administrative detaineletainees and prisoners (hereinafter: detainees)
who are residents of the Judea and Samaria Areairfléter: the Area) in incarceration and detention
facilities located inside the territory of the Staff Israel. The petitioners further request that w
instruct the respondents to refrain from holdintedgon proceedings for residents of the Area in
military courts located inside the State of Isrd¢le petitioners argue that holding residents ef th



Area in incarceration facilities located inside tbgitory of the State of Israel and holding
proceedings in their matters inside Israel arewfulbas they contravene the provisions of the
Geneva Convention relative to the Protection oflaiv Persons in Time of War, 1949 (hereinafter:
the Geneva Convention or the Convention).

Before we address the petitioners™ main argumenhall briefly review the facts that form the
background for the petition. Palestinian residefithe Area who are imprisoned or under arrest
(criminal and administrative) have been held iraiceration facilities located inside the territofy
the State of Israel for many years. This practegdm when the military administration was instated
in the Area. Two facilities where detainees from Hrea were held operated inside Israel for many
years — the Qetziot camp and the Megido incaraardisicility. After the withdrawal of IDF forces
from the areas now held by the Palestinian Authi@nitd the evacuation of the incarceration facditie
located in those areas, the number of detainedsmécilities inside Israel grew significantlyh&re
is currently one incarceration facility locatedlie Area — the Ofer camp, which houses 691
detainees, according to figures examined on theofithe hearing. The remaining Palestinian
detainees, 6,594 in total, are held in varioudifaas in Israel, of these 1,326 are detainee)4ldre
criminal prisoners and 4,168 are security prisarieghall also be noted that currently all
incarceration facilities where Palestinian detasn@e being held —i.e. Ofer, Qetziot, Shikma,
Jerusalem, Petah Tiqva, Megido and Kishon are uhéetresponsibility and management of the
Israel Prison Service (IPS).

The legal framework which established that possjhiif holding detainees from the Area in Israel is
anchored in the Emergency Regulations (Judea, $aarat Gaza Areas — Adjudication of Offences
and Legal Aid) 5727-1967 (hereinafter: the Regataior the Emergency Regulations) enacted as
early as 1967, after the seizure of the Area byfil@Ees. Since then, the validity of the Regulation
has been periodically extended by Knesset prinegiglation. The normative framework at the
present time is valid under Section 1 of the LaweBding the Validity of the Emergency
Regulations (Judea, Samaria and Gaza Areas — Adjiimh of Offences and Legal Aid), 5767-2007,
which stipulates that the Regulations shall rentaieffect until June 30, 2012. Section 6 of the
Regulations stipulates as follows:

6. Implementation (a) The penalty imposed on a person convicted antésced by a

of penalties and  military court may be served in Israel in the marinavhich a penalty

arrests imposed by the court is served in Israel, providtedpenalty was not
served in the Area.

(b) The arrest and detention of a person againshwén order for arrest
or warrant for arrest was issued in the Area uadénority granted
pursuant to a commander’s proclamation or ordey, lneacarried out in
Israel in a manner in which an order for arreswvarrant for arrest is
carried out in Israel and such person may be tearesf for detention in
the area in which the offence was committed.

Simultaneously, as a mirror image, the securitislagon of the Area established that the basis for
holding residents of the Area under arrest or erahimprisonment in Israel is found in Sections
5(a)(1) and 5(b)(1) of the Order regarding Punitdethods (Judea and Samaria) (No. 322), 5729-
1969:

5. Implementation (a)(1) The arrest and detention of a person agaihstn an order for

of arrest, arrest or warrant for arrest was issued in the Areder authority granted

incarceration and pursuant to a commander’s proclamation or ordey;, Ibeacarried out in
Israel in a manner in which an order for arresvarrant for arrest is



orders on minors carried out in Israel

(b)(1) The penalty imposed on a person convictebsamtenced by a
military court may be served in Israel in the marinavhich a penalty
imposed by a court in Israel is served in Israedyjgled the penalty was
not served in the Area and subject to any seclatfiglation.

In response to the petition before us, the statifiewbthat this legislation has been rephrasetthén
Order regarding Security Provisions [incorporatetsion] (Judea and Samaria) (No. 1651), 5770-
2009 which shall come into effect on May 1, 2016 eeplace the provisions stipulated in Sections
265(a) and 266(a) of the Order respectively.

It shall further be noted that the basis for haldiasidents of the Area in administrative deteniion
incarceration facilities inside Israel is founddaction 2(b) of the Order regarding Administrative

Detentions (temporary order) [incorporated versidnflea and Samaria Area) (No. 1591) 5767-

2007, which stipulates that a detainee may beihatdstody in a prison as it is defined in the &mis
Ordinance [new version] 5732-1971.

4. The question of the legality of holding [detaineieslsrael as stated, is not new for us and itheen
reviewed by this court in HCJ 253/8&jdyia v. Minister of DefenselsrSc 52(3) 301 (1988)
(hereinafter: the Sajdyia case). That petition leingled the legality of holding residents of the e
incarceration facilities inside Israel. It also egkbed detainees’ holding conditions in thoseifaes|
It shall be noted that that petition specificaltideessed the matter of detainees who were being hel
at the Qetziot prison facility at the time. In fadgment rendered in the Sajdiya case, the isstleeof
legality of holding was reviewed vis-a-vis Articd® of the Geneva Convention which prohibits the
deportation and forcible transfer of populatiomfrthe occupied territory into the territory of the
occupying country. The justices in said case werged in their opinions regarding the
interpretation of Article 49 of the Geneva Conventibut the decisive reasoning for ruling on the
legality of the custody relied on the provisionrR¥gulation 6 of the Emergency Regulations, which,
of their status as Israeli primary legislation, exgede the provisions of international law.

The petitioners are in effect asking to depart ftbat rule. In their view, the change of times and
primarily the change in the legal approach to tatus of the Geneva Convention justify a
reevaluation of the rule set forth in the Sajdigae: First, the petitioners argue that holding
Palestinian detainees in the territory of the “ggéng” country does not conform to the provisioffis 0
Articles 76 and 49 of the Geneva Convention. THipeers also argue that holding [Palestinian
detainees in Israel] also impinges upon the rightee Palestinian detainees due to their
disconnection from their families, particularlyview of the travel restrictions imposed on resident
of the Area in recent years. The petitioners attamgistinguish the judgment in the Sajdiya case,
inter alia, in view of the fact that it addressed the issleotding administrative detainees whereas
the question of criminal detainees and the promisiaf Article 76 of the Convention which focuses
on where convicted defendants are held, were migrueview before the court. On this issue, we
shall preface and state that there is no substadifference whether the issue is administrative
detainees or criminal prisoners, as the court niot¢loe Sajdiya case, the aforesaid Regulations 6(a
and 6(b) apply to both detainees and prisoribid. (pp. 816-817).

5. The respondents, on their part, claim that thegupessf time since the judgment in the Sajdiya case
was handed down has not detracted from the validitiie rule and that the petitioners did not meet
the heavy burden borne by parties requesting tigitevell rooted case law such as that of the
Sajdiya case. They further argued that it is undbks to depart from this case law for practical



reasons, as this may lead to an infringement onighés of the Palestinian detainees, do&r alia,
to the need that would arise to seize lands fddimg new incarceration facilities in the Area be t
facilities which operated there in the past arédomger under Israel’s control. Finally, it was agedu
that inasmuch as the petitioners have individugihts regarding the violation of the rights of a
detainee who is a resident of the Area, they chaig filed an appropriate petition regarding the
individual issue and it would have been handled aoncrete manner.

It shall be noted at the outset that we have natdahat there is indeed sufficient cause to antiead
rule set out in the Sajdiya case regarding thestat Regulation 6 of the Regulations, which trumps
the provisions of the Convention. With regardsie application of the provisions of the Geneva
Convention, indeed, ever since the applicatioheflaws of occupation to the Area in 1967, theestat
has argued before the court that it is a treatyeotion and that the state considers judicial revie
over the implementation of its provisions to beriegrout as part of a commitment the state took
upon itself, as a matter of policy, to respecthbmanitarian provisions of the Convention. In
accordance thereto, the court has examined themggitation of those provisions over the years
through extensive case law. Now the petitionerisrcthat there has been a change of approach and
that the provisions of the Convention have comeetaccepted as part of customary law, and as such,
have binding status. Whatever the status of thee@e@onvention, we are willing to accept the
argument that the actions of the military commaridéhe Area are to be examined in accordance
with the provisions of the Convention and thatitstomary provisions should be accepted as part of
the applicable law (see for exampl€J 3278/02HaMoked: Center for the Defence of the

Individual v. Commander of the Israel Defense Forcén the West Bank IsrSC 57(1) 385, 396-

397 (2002), hereinafter: the HaMoked cdd4€;) 5591/02rassin v. Commander of the Ketziot

Military Commander , IsrSC 57(1) 403, 413 (2002), hereinafter: thestasase). However, there is
no dispute that when an express legal provisidaraeli domestic law conflicts with the principlek
international law, even when it is customary lasvaéli law supersedes (see the Sajdiya case, p. 815
CrimA 336/61Eichman v. Attorney General IsrSC 16 2033, 2040-2041 (1962); and, for example
HCJ 256/0Rabakh v. Municipal Court in Jerusalem, IsrSC 56(2) 930, 934 (2002)0; HCJ 591/88
Taha v. Minister of DefenselsrSC 45(2) 45, 52-53 (1991)). As such, and inwid the fact that, as
stated, this reasoning is the main reasoning winicterlay the ruling in the Sajdiya case, we have no
seen cause to address the petitioners’ argumegasdiag the interpretation of the provisions of
Articles 49 and 76 of the Convention.

It should be noted, briefly, that the case lawhig tourt and the overall facts indicate that the
interpretation of the provisions of the Geneva Ganion for the purpose of applying them to the
Area must be carried out in a manner corresportdiige special circumstances and characteristics
dictated by the need to apply the laws of occupaticonditions that match the way the Area is held
This, considering the protracted period of the mgdthe geographic conditions and the possibilfty
maintaining contact between Israel and the Aregpdaeful interpretation which conforms the
provisions of the Convention to Israeli reality ahd conditions of the Area must, primarily, give
substantial weight to the rights of the protectedyation, and, in so doing, the rights of detainee
This court has often addressed the question ofisgcappropriate conditions for Palestinian
detainees, whether they are detained in Isradl thiesOfer camp, according to the substantiveriaite
set in international conventions. Thus, the coad imsisted on the duty to uphold international
standards for detainees according to the Bodyiatites for the Protection of All Persons Under
Any Form of Detention or Imprisonment (1988), whiglre passed by the UN General Assembly in
1988, and of course, under the Geneva Conventimhhas also applied the principles established in
the provisions of Article 10(1) of the Internatidb@onvention on Civil and Political Rights, 1966
(the Yassin case, p. 412-413; the HaMoked ca9%399). In its judgments, the court has also
recommended the establishment of a committee tatarqrisoners’ conditions (see the Sajdiya



case, pp. 825-826; the Yassin case, pp. 417-448)reviewed issues related to overcrowding,
hygienic conditions, supplies etc. The followingswvaled in the HaMoked case:

“Indeed, the nature of detention necessitateseh@dtof liberty. Even so, this does not
justify the violation of human dignity. It is pob# to detain persons in a manner which
preserves their human dignity, even as nationalrgg@nd public safety are protected”.
(ibid. p. 397. See further on this issue: the Yassin,gaskll; HCJ 221/8Darwish v.
Israel Prison Service IsrSC 35(1) 536, 538 (1980)).

Judicial review in judgments regarding detaineatsgnd holding conditions has thus focused on
upholding the substantive provisions set in intéomal law.

Due to the constraints which emanate from the dseat deployment of IDF forces in the Area and
the military’s evacuation of the city centers whtre incarceration facilities of the Area had
operated, a system of incarceration facilities tuaitt inside Israel. As mentioned above, all the
facilities where Palestinian detainees are heldrizel are no longer in the hands of the IDF, et a
rather managed by the IPS, with all that necesstiibws with respect to bringing the detentiordan
imprisonment conditions of residents of the Areaaipar with those of Israeli residents. Thereds n
dispute before us that there has been a markedumment in the holding conditions of detainees in
the IPS facilities inside Israel as well as theangeration facility at Ofer, which is in the seaome,
and that, compared to the incarceration facilitidgch were under military control and those which
were in the Area, there are better prospects \eigands to the ability to conduct inspections of the
holding conditions, file complaints about them &odtinue improving them. The move to transfer
the facilities from IDF control to the responsityilof the IPS was influenced by the statementsisf t
court in the Yassin case:

“... it should be reconsidered whether it is appraigrithat the army be responsible for
the detention conditions of administrative detaineem the Area. It is our opinion that
the government should consider placing this respditg in the hands of the Prison
Service. Such a resolution would allow a numbeadfantaged-irst, the responsibility
of tending to detainees and detention conditiorisbeiplaced in the hands of a body
whose expertise is in this fiel8econd the Prison Service operates in accordance with
an intricate system of law. These laws guarantaeah appropriate balance is struck
between security needs and the rights of the detairF-or example, under these laws, the
detainees will have the opportunity to submit “prier petitions” which will ensure
judicial review over their detention conditions$bid. p. 418, emphases in the original,
D.B.).

As stated, in all the above, prison authoritiesreme obliged to respect the provisions of inteoai
law and the standards these establish regardiegtiet and imprisonment conditions in general and
the conditions of detainees who are protected eesidunder international law in particular.

In his arguments before us, counsel for the pettie did not ignore the fact that there was a reaso
not to build incarceration facilities in the Are&en the IDF was leaving the major cities in theaAre
where facilities had been in place until that tiffibe petitioners also agreed, in their argumehtd, t
the issue of holding conditions, including the ssdi family visits, inasmuch as it requires judicia
review, is a matter for a separate petition. ThH@ipeers’ argument, inasmuch as it relies on ceter
conditions, to distinguish from the provisions o€ tConvention, focuses on the fact that more than
anything else, the detainees need contact with flumiilies. The petitioners argue that the closures
and travel restrictions from the Area to Israeljchihdue to security demands, have recently been
many, prevent the existence of this vital contseging as the incarceration facilities are located
inside Israel. Counsel for the state respondele®pecific arguments that detainee visits are



10.

11.

12.

routinely carried out, subject to the necessaryiotions, as per arrangements which have beemput
place and have withstood the scrutiny of this colitese are arrangements which are similar to those
provided to Israeli prisoners in terms of the frexgey of visits. Counsel for the state also noted th
there are travel restrictions inside the Area arwss is not simple there either, though, he diuircl
the policy regarding Palestinian movement in thegiiand even into Israel, has recently improved
compared to previous years during the intifadar&foee, the sate argues that a petition for reingat
incarceration facilities to the Area should notdased on an argument that relates to the prevention
of family visits. Passage arrangements for visitsde Israel necessitate, as a matter of course,
coordination and transportation methods and tkisedhas been brought for review before us more
than once, out of a recognition of the importanfciumily visits as part of the right to actualize
family ties (see, for example, on this issue: HE15/07 Barghouti v. Commander of Army

Forces in the West Bankunpublished, May 25, 2009)). It may be that 8wie of relatives’ access
to visit their incarcerated family members requireprovement and coordination of appropriate
arrangements. However, as stated, this is nosthuiof the remedy sought in the petition at bar.

Another argument presented by the petitionerseéltad the fact that detention and detention
extension hearings are held by military courtsdaghe territory of Israel, which, according torthe
contravenes the provisions of Article 66 of the @enConvention. This issue has arisen in this
court’s case law in HCJ 6504/%%ajia v. State of Israel (unpublished, November 1, 1995)
(hereinafter: the Wajia case), where it was fourad the basis for the possibility of military casirt
holding hearings on the detention of residenthefArea lies in Regulation 6(b) of the Emergency
Regulations. This regulation indeed does not maference to the location of the court ordering the
detention, yet allows its operation on the substarével. We have not seen cause to change the rul
set forth in the Wajia case and repeated by thist o other instances (see for example: HCJ
1622/96Ahmad v. Israel Security Agency IsrSC 50(2) 749, 751 (1996)) either. This, far #bove
detailed reasons regarding the relationship betwaemal legal provisions and international law.

On the factual aspect, the state’s notice relalyatrilitary court hearings on detention extensiams
well as periodic reviews of administrative detentimve been held in special halls located close to
the detention facilities inside Israel for over hiyeyears - ever since the first intifada. The tafr
first instance as well as the appellate instanedaated in military courts in the Area. Of coyrse
with most of the detainees being held in Isradiedion hearings in the country have also multplie
This decision was made considering the logistidéitdlities involved in transporting the thousands
of detainees to the military courts in the Areadetention hearings. This state of affairs is indeet
optimal for holding the aforesaid hearings. Howeurethe framework of the balance between the
security interest of holding in detention, the némdwhich is also acknowledged in the provisiofs o
the Convention, and the need to transport to tleaAwhich would burden not only the officials in
charge of transporting the detainees, but alsd¢tenees themselves, it seems that the solutan th
was found, which conforms to the arrangement astad in the Emergency Regulations and with
the substantive conditions required for protecthegrights of the detainees, is the necessaryisojut
so long as the detainees are indeed held in Israel.

The petitioners further argue that in the currerdragement, of detention extensions in military
courts operating within the territory of IsraeletRalestinian detainees’ right to due process is
impaired, due to the inability of attorneys frone threa to appear and represent them in the
proceedings. This argument is based on a repolispeld by petitioner 1 regarding the conduct of
military courts in the Area. In their responsette petition, counsels for the state argued that thi
general claim is not anchored in a factual infrattire. They also disagreed with the conclusions of
the aforesaid report and their validity. This miigenot up for review before us and cannot be
examined in the current proceeding in the absehiwividual arguments. We shall only comment
that with regards to an appropriate and fair oppoty for representation by counsel during detantio



proceeding, the state is obligated to maintain @mpste arrangements guaranteeing proper counsel
for the detainees, and we presume that this aitegaiill be individually examined by the
respondents inasmuch as applications on this esusubmitted to them.

Conclusion

13.

14.

For the reasons detailed above, we have not sese tarevisit the Sajdiya and Wajia rules. We
stress again that in all matters relating to dearntonditions and the substantive provisions ef th
Geneva Convention and other international convaatielating to holding detainees, this court has
clearly and unequivocally ruled that Israel muspest the provisions of international law and that
every detainee is entitled to detention conditione with his human dignity. This court has not
held back criticism when it comes to the physicaiditions and personal welfare conditions required
for detainees. On this issue, as stated, therbdws a significant improvement particularly because
the detainees are held in Israel. As we have ndtsalprovisions of the Convention must be
interpreted and applied in accordance to the speaimlitions of the Area’s holding by Israel, and
considering its general premise established ircky®7 of the Convention which stipulates:

Protected persons are entitled, in all circumstanoerespect for their persons, their
honour, their family rights, their religious contians and practices, and their manners
and customs. They shall at all times be humanebtéd, and shall be protected
especially against all acts of violence or thréfa¢seof and against insults and public
curiosity...

However, the Parties to the conflict may take smelasures of control and security in
regard to protected persons as may be necessameaslt of the war.

In so doing, the respondents uphold the substaptivésions of the Geneva Convention regarding
detainees’ holding conditions. Justice Bach’s diictn the Sajdiya case is correspondingly relevant
to the issue at hand. The justice maintained treCQonvention must be implemented according to its
appropriate interpretation, and stated as follows:

“One must not deduce from the aforesaid that allptovisions included in the
Convention and relating to the detention conditiohadministrative detainees must be
blindly followed: each provision must be examinedading to its importance,
essentiality and its correspondence to the speic@lmstances of the detainee camp
which is the subject matter of our deliberationdid. p. 832).

In the circumstances that have come to pass, oseauoasider the practical significance of building
new incarceration facilities in the Area in the peoequired following the withdrawal of IDF forces
from the cities where facilities once existed. Dgrsuch building, the detainees may be harmed with
respect to their detention conditions. Local resigén whose territories these facilities will balb

will also be harmed. The application of the prasis of the Geneva Convention must correspond to
a reality unforeseen by its authors. One must@ssider the Area’s geographic proximity to Israel
and the fact that holding detainees in Israel dotsecessarily result in denying them family @sit

or legal assistance. One must therefore separttede the obligation to uphold the humanitarian
provisions of the Convention regarding the detahbelding conditions and the argument regarding
the location of detention. Considering that thestjoe of the location of detention was regulated
years ago in Knesset legislation and sanctiond¢ldeirtase law of this court, and considering the
conditions under which Israel holds the Area amdrdality which exists between Israel and the Area,
the mere fact of holding detainees in incarcerafiailities inside Israel does not infringe upoe th
substantive provisions of international law.



Under these circumstances, we have not found dawster the rules set forth in the Sajdiya and
Wajia cases. As such, the petition at bar is disedsvithout a writ for expenses.

President

Vice President A. Rivlin

| concur.

Vice President

Justice A. Procaccia

| concur.
Justice
Ordered as stated in the judgment of Presidentdigch
Given today, 13 Nisan 5770 (28 March 2010).
President Vice President Justice
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