
StateAttorney's Office andpetitionson behalfof detaineesbarredfrom meetingwith their
attorneys,petitionsto stoptortureof detaineesaswell asinterventionon behalfof detainees
detainedin inhumanconditions. This interim reportendeavorsto providea short surveyof
someof the aspectsof this project.

Preventionof Meetingwith Attorney

During the last threemonths,HaMokedadvocatedon behalfof 37 detaineeswho wereheld
incommunicado. HaMokedfiled 19 petitionsto theHigh Court on behalf of 21 detainees,
anddirected16casesto theStateAttorney'sOffice. In twocases,HaMokedappealedaJerusalem
District Courtdecisionto theHighCourtconcerningincommunicadodetention. In all of these
cases,HaMokedandthedetaineeswererepresentedby attorneyAndreRosenthal.

Theright tomeetwith anattorneyisoneof adetainee'sbasicrights. It ensuresthatthedetainee
obtainslegal adviceas to his rights andobligationsduring detentionandinterrogation, and
providestheattorneywith informationnecessaryfor the representationof theclient in legal
proceedings.1Themeetingalsofacilitatesoutsidesupervisionof theconditionsof detention
andof theintenogationmethodstowhichthedetaineeis subjected;suchsupervisionis especially
crucial when torture is routine. Incommunicadodetentionis thereforean additionalmeans
of pressureon the interrogee,who is thustotally isolatedfrom theoutsideworld.

Military law in the territoriesallowsGSSinterrogatorsto issueanorder for incommunicado
detentionwith no legalprocessinvolved, for cumulativeperiodsof up to 30 days(this period
maybeprolongedthroughlegalproceedings).Althoughthislawisonlyapplicablein theoccupied
territories, it is beingappliedto residentsof theterritoriesdetainedin detentionfacilitiesinside
Israel. In High Courtpetition 1622/96, AbdelRahmanal-AhmarandHaMoked: Centerfor
theDefenseof theIndividualvs. GeneralSecurityServices(unpublished),attorneyRosenthal
arguedonbehalfof HaMokedthattheapplicationof themilitary lawof theregionto detainees
beingheldin Israelis illegal, sinceit is incompatiblewithparagraph29 of theLawof Criminal
Procedure,which provides a specialprovision for incommunicadodetentionof detainees
transferredfrom theterritoriesto Israel. In a decisiongivenon 3.3.96 by JusticeBared, the
Courtrejectedthisargument,assertingthatparagraph29 relatesonly to caseswherethearrest
warrantwasbasedon Israeli law; in caseswherethearrestwarrantwasbasedon the law in
forcein theterritories, theorderfor incommunicadodetentionshallalsobebasedon thesame
law.

In anotherpetition to theHigh Court (petition2962/96 MuhamadMunasraet al vs. theState
of Israel).attorneyRosenthalarguedonbehalfofHaMokedagainsttheextensionof thepetitioners'

detentionin Israelby judgesappointedon thebasisof military law in the territories andof
thebasiclaw in force there. This represents,Rosenthalarguedin thepetition, a breachof
theterritorialj urisdictionof thej udgesin questionandthehearingof casesin Israelby someone
notauthorizedtodosoby law - in contraventionof paragraph1of theBasicLaw: theJudiciary.
If theextensionsof detentionare invalid, sincetheyshouldhavebeenbasedon Israeli law,

1All the Palestiniansarrestedfollowing the suicidebombingsweremale. While there
areanumberof Palestinianwomenimprisonedin Israel, all thecasesin HaMoked'sdetainee
rights projecthaveinvolvedmen.



thenincommunicadodetentionordersaresimilarly invalid, sincethesealsoshouldhavebeen
basedon Israeli law. Thepetitionwasheardin theHigh CourtonMay 8, yet in spiteof its
urgency,a verdict hasnot yet beenpronounced.

Israeli internallaw alsoallowsfor anadministrativeorderfor incommunicadodetention,yet
for amaximumperiodof 15daysfrom thedateof arrest. Afterwards,acourtorderis required.
Suchanorderwasissuedin two caseswhichwereregisteredby HaMoked; casesof detainees
who are residents of East Jerusalem and thus fall under the jurisdiction of Israeli law. They
were detained on March 27 and 28 and since then, they have been prevented from meeting
with an attorney by administrative order. On April 9, the order was extended by Judge Naor
of the Jerusalem District Court, until April 23, i.e. 27 and 28 days from the date of arrest.
The order was issued (as the law permits) without allowing either the detainees or their attorneys
to have their arguments heard. The decision was appealed to the High Court on 15.4.96 and
was withdrawn on 21.4, as the State announced that it would not seek another extension.

HaMoked's experience with incommunicado detention indicates that it is standard GSS practice
to issue incommunicado detention orders for set periods of time, which are then extended until
they accumulate into a prolonged period: most of the detainees who have petitioned the High
Court in this matter were detained incommunicado for over 20 days. Only in the two cases
mentioned above of Jerusalem residents, however, did HaMoked encounter a GSS application
for a court order to extend detention.

Attorneys of the detainees are not being informed of prevention extensions, even in caseswhere
the GSS knows who the attorney is. The existence of prevention orders and their periodic
extensions can only be verified by phone enquiries to the detention facilities or when an attorney
waives at the facility to visit a detainee. The State Attorney's Office has passed on information
concerning incommunicado detainees, when it was requested to do so. To the best of our
knowledge, detainees are not being informed of the fact that they are held incommunicado
and are therefore unaware of the efforts expended in this matter and the proceedings on their
behalf.

In no casedid the High Court intervene in GSSconsiderations for the incommunicado detention.
However, a number of petitions did succeed in shortening the time period of the order; in these
cases a meeting with an attorney was often allowed on the day of the High Court hearing,
thus preempting the petition.

In many cases, following the lifting of the prevention order and a visit to the detainee by
HaMoked's attorney, it became apparent that during the incommunicado period, the detainee
was severely tortured. Incommunicado detention prevented the attorney from knowing about
the torture and therefore from turning to the court to prevent it. Therefore, incommunicado
detention also prevents judicial oversight of interrogation.

Incommunicado Detention: The Case of Bassem Nairuch

Bassem Nairuch, 23 years old, was arrested at his home in Hebron at midnight, March 4,
96. The family was not informed of the place of detention and during the morning hours of
March 10 they turned to HaMoked. Inquiries with the authorities as to the place of detention
produced contradictory responses: the IDF Control Center reported that he was transferred



on March 5 from Hebron to the Kishon detention facility. At the Kishon facility, it was reported

that he had been transferred to the Sharon facility. This information was confirmed by the

National Police Headquarters and finally in the afternoon by the IDF Control Center as well.

In response to phone inquiries with the Sharon facility, it was reported that Mr. Nairuch was
detained incommunicado by order valid until March 18. On the morning of March 19, HaMoked

was informed in response to its inquiry that the order was extended until March 27.

On March 19, attorney Andre Rosenthal filed a High Court petition on behalf of HaMoked
(petition 2149/96, Bassam Nairuch and HaMoked vs. General Security Service). The petition
asks the High Court to examine the motives which prompted the GSS to issue the prevention
orders and to consider whether GSS interests were properly balanced (as required by law)
with the detainee's fundamental rights.

On March 21, following an in-camera session with the State Attorney's Office and the GSS,
High Court Justices Bach, Zamir and Dorner decided to reject Nairuch's petition, as well as
the petitions of five other detainees. Two other petitions, heard by the same bench, were
withdrawn, following the State's announcement that the incommunicado detention orders were
cancelled.

After the rejection of Nairuch's petition, the prevention order was once again extended, this
time until April 2, i.e. 29 days after the date of arrest. The first day of the Passover holiday
began on the evening of April 3 and ended the evening of April 4, followed by the weekend.
Thus, for all intents and purposes, the prevention order lasted an additional four days. During
the week of Passover, administrative and judicial authorities worked on a reduced schedule.

On March 29, attorney Rosenthal turned on behalf of HaMoked to the High Court Division
of the State Attorney's office, investigating the possibility of curtailing the prevention order.
On March 31, the State answered that at this stage, it was not possible to allow Nairuch to
meet with his attorney.

Bassam Nairuch related his experience in detention to attorney Thabet Beidusi, who visited
him at the Kishon detention facility (to where he was returned on March 31) after the lifting
of the prevention order. The following are excerpts from his affidavit:

".. .I was held at the Sharon facility for 28 days, during which time my interrogators
used severe methods of torture against me, including shaking and tight shackling of
my hands and feet to the point of cutting off circulation.

In addition, my interrogators have beaten me all over, especially in the genital area.

My interrogators at Sharon did not let me sleep for about 6 days in a row - during my
28-day detention there, they let me sleep three times, each time I slept for 12 hours.

Here is my left hand. I think that the little finger is broken as a result of the beatings.
It pulsates all the time and it hurts a lot. I have asked my interrogators to call a doctor
to treat me, but they refuse.



I fear thatmy finger is brokenbecauseof theswellingandtheexcruciatingpain - and
I needimmediatetreatment.

The conditionsin thecell arevery hard, thereis no ventilationat all. Thereareno
openingsin thecell andoften I amheld therealone.

In addition, the food theygive me is of low quality andof theminutestquantity. I
amalwayshungry..."

OnApril 15, apetitionwassubmittedto theHighCourtagainstthecontinuedtortureof Bassam
Nairuch (petition 2709/96, BassamNairuchandHaMokedvs. GSS). A visit to thedetainee
after filing the petition revealedthat his detentionconditionshadimproved. On April 21,
theStateagreedto theissuanceof anordernisi injunction(a showcauseorder) andaninterim
injunctionpreventinguseof theinterrogationmethodsdescribedin thepetitionuntil thepetition
is heard.

In spiteof thefactthattheordernisigavetheState12daysto respondto thepetition,noresponse
hasbeengiven. In themeantime,Mr. Nairuchhasbeentransferredto theMeggidodetention
facility.

Torture

Theinterrogationmethodsdescribedin BassamNairuch'saffidavit arenotexceptional.These
andothermethods,nolesssevere,wereusedagainstmanyof thedetaineesvisitedbyHaMoked
attorneys. The UN ConventionAgainstTorture andOther Cruel, Inhumanor Degrading
Treatmentor Punishmentbanscategoricallytheuseof torture. Article 2 of theConvention
emphasizesthat

no exceptionalcircumstanceswhatsoever,whethera stateof war or a threatof war,
interval political instability or any other public emergency,may be invoked as a
justification of torture.

Article 1 definestorture in the following manner:

anyactby whichseverepainor suffering,whetherphysicalor mental, is intentionally
inflictedonapersonfor suchpurposesasobtainingfromhimor a thirdpartyinformation
or aconfession,punishinghimfor anactheor athirdpartyhascommittedor is suspected
of havingcommitted,or intimidatingor coercinghim or a third person...

TheConventionwassignedby Israelon 22.10.86, ratified on 4.8.91 andenteredinto force
on 22.11.91.

The convention is one - though not the only - source for the prohibition on the Israeli authorities
from using torture in interrogations. In addition, the Israeli Penal Code, as well as customary
international law, absolutely prohibit the use of torture.

Torture is among the most grave violations possible of human rights and dignity. The means
described below are intended to break the person physically and mentally and to leave him
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