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In the Supreme Cou HCJ 11198/0
sitting as the High Court of Justice

The Petitioners:

1. __ Diriya, ID No. , from Beit Fajar,
currently being detained in Ofer military detentfawility until the end of legal proceedings

2. __ Gheith, ID No. ___, from Deir Ghasaneh,
currently under administrative detention at ther@iditary detention facility

3. Hamed, ID No. ___, from Silwad,
currently under administrative detention at ther@iditary detention facility

4., _ Diriya, ID No. , from Beit Fajjar
5. HaMoked: Center for the Defence of the Individual

all represented by Counsel Adv. Tamar Peleg-Sryckrad/or Adv. Yossi Wolfson
of HaMoked: Center for the Defence of the Individud 12 HaTanaim Street, Tel Aviv 69209
Tel. 03-6421859 Fax: 03-7440621

-versus-

The Respondents:
1. Commander of the Ofer Military Detention Facility
2. Commander of IDF Forces in the Judea and Samaea A

by the State Attorney’s Office

Petition for Order Nisi




A petition is hereby filed for an Order Nisi, dited to the Respondents and ordering
them to appear and show cause, as follows:

As regards Respondent 1: Why he should not alletitiénhers 1, 2, and 3 to receive
regular family visits in the Ofer military detentidacility, in which they are imprisoned.

As regards Respondent 2:

A. Why he should not allow Petitioners 1, 2, @1 receive regular family
visits in the Ofer military detention facility, iwhich they are imprisoned,;

B. Why he should not permit and establish therieeh and procedural
arrangements that will enable Petitioner 4 to tréneen her home to the
Ofer detention facility to regularly visit her samo is imprisoned in the
facility.

Request for an expedited hearing

The Honorable Court is requested to order thah#&aing on the petition be expedited
because of the absolute infringement of the funaaaheight of the Petitioners, and of
other prisoners in the Ofer military detention k&g to receive family visits, from the
time that the prison was opened nine months ago.

Nature of the petition

The petition deals with the complete and continuegial of family visits to all
detainees and prisoners in the Ofer detentioniiasihce it was opened in late March
2002. The denial of family visits violates expressvisions of laws and regulations that
are binding on the Respondents. In addition, thesed severely infringes on the
fundamental right to family life, which is recogaz and incorporated in our common
law and in international law.

Exhaustion of remedies

1. Despite many requests made to the Respondentsapdalundertakings given,
no family visits have ever been made to the Ofditary detention facility,
which, as mentioned, was opened in March 2002.

The first written request of Petitioners’ counsealsissent on 1 July 2002. In the
letter, which was addressed to the commander dDfeemilitary detention
facility, with copies to the legal advisor of theility and to Captain Morris
Hirsch, Assistant Legal Advisor for Judea and Sam&etitioners’ counsel
wrote, inter alia:



6.1

6.2

6.3

6.4

| again draw your attention to the severe violatbthe right
of prisoners in Ofer to receive family visits. Mgléphone
calls to you in this matter, and, as far as | knmguests made
by other persons, have been fruitless...

The infringement on the rights of prisoners andrtfanilies
is arbitrary, extremely unreasonable, and unlaved
becomes more grievous the longer the breach ca#inu

Therefore, | request that you arrange family viattthe Ofer
military detention facility without further delay...

The letter is attached hereto as Appendix P/1.

When no response to the first letter was recei@escond letter was sent. It was
addressed to Lt. Col. Yair Lutstein, Deputy Legaivior for Judea and Samaria.
This letter, too, remained unanswered.

The second letter is attached hereto as Appendix P/

The third letter is dated 18 September and is adeéieto Ms. Osnat Mandel,
Head of High Court of Justice Petitions Divisiofiflte State Attorney’s Office.
The letter was sent, as stated therein, “as atreftlie position taken by the
Court and the Court’s decision in HCJ 6834/02, ®SEptember 2002, regarding
family visits in the Ketziot detention facility.” &ed on that decision, Adv.
Mandel was requested “to instruct the relevantvidldials [to act as set forth in
the said judgment. That is,] complete all the téchirand administrative
arrangements necessary for family visits, so &néble family visits without
delay [also in the Ofer detention facility].

The third letter is attached hereto as Appendix P/3

In response to Appendix P/3, Adv. Shai Nitzan haf High Court of Justice
Petitions Division, provided Petitioners’ counsethna copy of the letter of
Captain Morris Hirsch, Assistant Legal Advisor fldea and Samaria, which
was addressed to Adv. A. Rosenthal.

The letter is attached hereto as Appendix P/4.

Petitioners’ counsel requested Adv. Nitzan and &agtlirsch to respond to her
letter, using the wording offered by the state 36834/02 as regards Ketziot,
making a commitment that visits in Ofer would begima certain date. The
request was not granted.

In a subsequent telephone conversation, Captasthiiold Counsel for the
Petitioners that the IDF had fulfilled the undentakit gave in P/4: “The
construction work and technical arrangements nacg$sr family visits in the
Ofer military detention facility by the end of Obier” had indeed been
completed. Captain Hirsch stated that responsildoit whether visits took place
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6.5

or not lay with the International Committee of fRed Cross (ICRC) and not with
the IDF, as Petitioners’ counsel contends.

The Petitioners sought to exhaust their remedrekid affidavit, given on 17
December 2002, Petitioner 3, the representativheotietainees in the Ofer
detention facility, states:

We approached the prison authorities on this mH#enily
visits], more than once. Just two hours ago, | aanther
letter to the prison commander, requesting thatllosv visits.
The prison administration claims that the reasenetlare no
visits lies with the ICRC, but I think it is theipon’s
responsibility. It is important that arrangemenrgsniade
whereby the army allows and takes the necessapnadb
enable people from far away to come for visits. Bytfather,
for example, does not need [help with] transpastati

The facts: the Petitioners

2.

2.1

2.2

2.3

Petitioners 1, 2, and 3 (hereafter: “the Petitishewere arrested in March-June
2002. Since then, they have been held in the Gftandion facility, and have not
been visited by their families. The Petitionerseaffidavits supporting the
petition.

Petitioner 4 is the mother of Petitioner 1. Sher@sseen her son since he was
arrested. Petitioner 4, too, gave an affidavitupport of the petition. The
Petition, which was signed before an attorney,thecpower of attorney that she
gave were forwarded by facsimile since it was rastsible to meet with her.

Petitioner 5 is a registered non-profit organizatioat provides assistance to
residents of the Occupied Territories and Eastsddem whose rights have been
violated by Israeli authorities.

Petitioner 1, 27 years old, from Beit Fajjar, wasted on 20 May 2002. He is
now being held until the end of the legal procegsdiagainst him.

Petitioner 1 begins his affidavit with the followanvords: “| have been suffering
from emotional problems that predate my arrest.’ldter states: | am
emotionally drained. My mind is exhausted... Just likeep quite when
speaking with you and barely answer questionse-séime is true about my
contacts with the other prisoners. | find it hatdyorries me, speaking with you”.
He adds: “Before | was brought here, | was beiagted regularly for mental
health problems...and also at the mental hospitBkithlehem”. He ends his
statement with the following words: “I think abaui family. | do not want to
share my feelings [with you]".



2.4

“I want to visit my son in prison,” says Petitionkrthe 60-year-old mother of
Petitioner 1. “Is it necessary to explain why a Ingotwants to see her son, to be
next to him, to hear his voice? In my case, thoitgh,not just the matter of a
mother’s love. | worry about him very much. | anmrywé&ightened that his
condition will deteriorate in prison. | want to kmdow he is coping with the
prison conditions. | think that it would help him $ee me and others from our
family. I think it is not only a right, but an obktion to give my son support”.

According to Petitioner 4, her son, Petitioner dd lbeen previously imprisoned,
following which he suffered mental health probletds. withdraws into himself,
fails to communicate with anyone. He received eleshock treatments and
shots, as part of his treatment at the psychiatrgpital in Bethlehem.

The 60-year-old mother adds: “Since he was arrestealye not seen my son. Nor
has my husband or other members of our family, gdoe his sister. She saw
him during a court hearing in Beit El about threentihs ago. She saw him from
afar. He smiled, so he apparently recognized harmé seems to be in another
world”.

As stated in the neuro-psychiatric report of DrnBa, a resident of Bethlehem
who treated Petitioner 1 along with Dr. MujahedijtiRmer 1 suffers from
schizophrenia.

The medical opinion is attached hereto as AppeRdbx

Petitioner 2 was shot and then arrested on 6 M2DOR. He was hospitalized for
several months, most of the time in Israel Priservise medical facility. In
November 2002, he was transferred to the Ofer tletefacility. He is an
administrative detainee. The current order fordaministrative detention expires
on 4 March 2003. It is not known when he will beased.

In his affidavit, Petitioner 2 states:

I am 23 and married. | have a daughter, who is thoee
months old. She was born while | was in detentidrave
never seen her. | couldn’t be in touch with my wifieen she
gave birth. | heard about the birth from my lawgesourt
hearing. | am a new father, but have never expegn
fatherhood. | have not seen my daughter.

| also have a father, mother, brothers, and sistevant to see
them, too.

| live in Beituniya. | can see my home from the gaWhen |
see it, and know that my wife and daughter arestbet that |
can’'t see them, | begin to cry. It would be beiftéicouldn’t
see the house.



2.5 Petitioner 3 serves as the prisoners’ represeptditainees in dealings with the
prison administration. He has been under adminrgéraetention since the
beginning of June. His detention was recently edgenuntil June 19, 2003.

In his affidavit, he states, inter alia:

| am married and have three young children, a Soo i&/
seven years old, a daughter, who is five, and aygat-old
son. | also have a father, who is 65 years old.

Silwad, where 1 live, is only 12 kilometers awagrfr here.
From there, one can see Ofer. But more than siXimsdmave
passed since | last saw my family.

| think it is a real crime to hold a person a teinutes away
from his family for so many months, without allowihim to
communicate with them. | do not know what is happgin
their lives, if somebody was wounded or injuredyhbey
feel... I left when my son was nine months old. | wansee
him, to hear him start talking, to see how he dep®l.. | can't
describe these feelings in words, but these aathaifs
feelings that everyone can understand.

The law

3. The Ofer detention facility is located in the Juded Samaria Area. “The
detention conditions in the region are primarilyfeeth in the Order Regarding
Operation of Detention Facilities (West Bank Ar@dd. 29), 5727 — 1967". This
was held in the recent decision given with respetiolding conditions at Ofer in
HCJ 3278/02HaMoked: Center for the Defence of the Individual éal. v.
Commander of IDF Forces in the West BankPar. 22). This is also the subject
herein.

3.1  Section 12A of the Order Regarding Operation ofebgon Facilities (West Bank
Region) (No. 29), 5727 — 1967 (hereafter: “the Debtm Facilities Order”), under
the sub-heading “Visits,” directs as follows:

A prisoner shall be allowed to receive family \gsdit the
times and for the period of time as the commarnales, person
on his behalf, shall determine.”

Section 1 of the said order defines “commander” ‘@etention facility” as
follows:



“‘commander” — any person appointed by a military
commander to the position of commander of a deianti
facility.

“detention facility” — any place in the Area thatdeclared by
me or by a military commander to serve as a placée
imprisonment and detention of prisoners.

The Detention Facilities Order is attached herstéppendix P/6.

3.2  Section 11(a) of the Administrative Detention Redioihs (Conditions for
Holding Persons in Administrative Detention, Juded Samaria, 5742 — 1981
(hereafter: “Administrative Detention Regulationginder the sub-heading
“Visits to Detainee,” provides:

A detainee shall be allowed to receive visits, place that
shall be determined by the commander, for thirtgutes, as
set forth below:

(1) One visit by one relative every two weeks. Forghgiose
of this section, “relative” means parent, grandpgre
spouse, offspring, brother, or sister;

(2) A visitor of a different family relationship or arother
visitor who does not come within the provisionsSefction
12 may visit with the special permission of the
commander, at the commander’s discretion.

The regulations are attached hereto as Appendix P/7

3.3 Section 17 of the Order Regarding Interpretatior$t\Bank Region) (No. 130),
5727 — 1967 (hereafter: “the Interpretation Ordestates:

(A) Where defense legislation mentions a military comadest
or another authority acting on behalf of the comdeatrof
IDF forces in the Area, the following provisionsa#ih

apply:

1. The IDF military commander in the Area may exercise
any power or perform any function mentioned therein

2. Any action that may be taken by the IDF military
commander in the Area, while exercising his autligori
or discharging a duty as stated, is given preferenc
over a prior act of a military commander or other
authority as stated, even if it was not expressly
revoked.



3.4

3.5

3.5

3.6

4.1

(B) The exercise of authority or performance of a fiorcin
accordance with Subsection (a), shall not be coedtas
generally denying the authority or the functioraaly
person who held it, unless the commander of IDEd®Iin
the Area so states explicitly.

Section 19(a) of the Interpretation Order states:

A person empowered by the defense legislationtiy ca
perform an act or to compel the performance ofcnigalso
automatically given all the powers that are reabbna
necessary to enable him to perform the act or cbthpe
performance of the act.

The Order Regarding Interpretation is attachedtbexs Appendix P/8.

As appears from the above provisions, the autharityduty to enable family
visits in prison lie with Respondents 1 and 2. &hea in which the prison
commander exercises power and discharges dutiles ison in which he serves
as commander. He must take every action, subjebetprovisions of the
Detention Facilities Order, required to allow faesl arriving at the prison gate to
visit their relatives held inside.

[sic] The powers and obligations of the IDF militaryramander in the Area span
the entire Area and every person and matter theféia power and duty to permit
and allow relatives of inmates to arrive from tHemes to the prison and hold
visits with their incarcerated loved ones is in@ddvithin the scope of his powers
and duties.

The comments of President Barak in HCJ 3278/@8d@bove, in Paragraph 28,
are appropriate to the present casiatis mutandis: “The ICRC cannot be relied
upon in this matter. It is the duty of the Resparide’

The Supreme Court has more than once heard ardlonlthe right of every
person, including detainees and prisoners, to dydifie.

All societies in cultures and at all times havesidared family life a paramount
value, second only to the value of life itself,cas case law has pointed out.

Civ. Reh. 2401/99Nahmani v. Nahmani Piskei Din 50 (4) 661; Civ. App.
5587/93 Nahmani v. Nahmani Piskei Din 49 (1) 485, 500; Civ. App. 488/AL,
et al. v. Attorney General Piskei Din 32 (3) 421, 434; Civ. App. 232/8%,v.
Attorney General, Piskei Din 40 (1) 1, 5; HCJ 114/88/eil v. State of Israe|
Piskei Din 41 (3) 477.

Preserving the integrity of the family is part sfdeli public
policy. The family unit is the “primary unit” ... diuman
society... It is the institution recognized by sogias one of
the pillars of the life of society... The preservatiaf the



4.2

4.3

institution of the family is part of Israeli publpolicy.
HCJ 693/91Efrat v. Director, Population Administration
of the Ministry of the Interior , Piskei Din47 (1) 749, 783.

The right of a prisoner to family visits is a fumdental, constitutional right,
which is derived from the right to family life. Imponment does not affect the
fundamental right, which belongs to both the prescand his family, to maintain
a family life in a format that detention conditiocen allow.

Pris. PetState of Israel v. Tamir, Piskei Din37 (3) 201, 206-208; HCJ 114/86,
Weil v. State of Israe| Piskei Dind1 (3) 477, 489-490.

Imprisonment alone does not deny the prisonered#tainee any of his rights,
except as required and resulting from the denidi®freedom of movement, or
when a specific law so states. Thus, when pristimoaities seek to deny a
detainee or a prisoner any human right, the autbsnnust prove that the denial
is proper, well reasoned, and lawful.

The human rights of prisoners and detainees, theethe Court has ruled,
includes all the rights and liberties given topdlsons, except for freedom of
movement.

Pris. Pet. 4463/94, Perm. Pris. App. 4409Gdlan v. Prisons ServicePiskei
Din 50 (4) 136, 153. HCJ 355, 370,373, 391Ka&tlan et al. v. Prisons Service
et al,, Piskei Din 34 (3) 294, Misc. Crim. Appl. 3734/%ate of Israel v.
Azazma, Piskei Din 46 (5) 72; HCJ 144/8@/eil v. State of Israe| Piskei Din 41
(3) 477, 492.

The right of the prisoner and his family to visggiven a special status. Special
reasons, of substantial weight, must be provideenadenying this right. There
can be no lawful reason or justification for anabte, ongoing, and sweeping
denial of this right.

Pris. Pet. 4/82, cited above; HCJ 114/86, citedrabo

The detention or imprisonment of a person is n@nded to infringe on his
rights, and “even persons suspected of the mosbusgicrimes are entitled to be
detained in at least minimally human conditionsyhich they are provided basic
human needs. We would not be humane if we did madre a humane level [of
treatment] to persons in our custody. This is tiky of the commander in the
Area according to international law, and this & dity under our administrative
law. This is the duty of the Israeli administratioased on its humane, Jewish, and
democratic nature.

HCJ 3278/02, cited above, Paragraph 24.

The right to family life is recognized and protettey international law.



5.1

5.2

5.3

Article 46 of the Hague Regulations of 1907; Aei@3(1) of the International
Covenant on Civil and Political Rights, of 1966ti8le 9 of the UN Convention
on the Rights of the Child, of 1989; Article 27tb&é Fourth Geneva Convention.

The Fourth Geneva Convention expressly relatdsgoight of an internee to
visits, when it states, in Article 116:

Every internee shall be allowed to receive visitespecially
near relatives, at regular intervals and as fretiyias
possible.

The Standard Minimum Rules for the Treatment o$étrers, of 1955, (SMR)
state, in Article 17:

Prisoners shall be allowed under necessary sup@Emis
communicate with their family and reputable friemadsegular
intervals, both by correspondence and by receivisits.

In 1968, when the European Human Rights Commisskamined the situation in
prisons in Greece, it looked to the SMR and toEbeopean Convention on
Human Rights. On the question of the prisoner’'sacrwith the outside world,

in the chapter dealing with “temporary disappeagdinthe Commission reported
on the refusal to allow visits by relatives “fomsiderable periods.” As an
example, the Commission referred to the case efsop who was not allowed to
see his parents for fifteen days during which he h&ld in isolation.

Furthermore, the Commission held that Article 3nomon to the Geneva
Conventions, was breached by:

The extreme manner of separation of detainees tinem
families and in particular, the sever limitatiobsth practical
and administrative, on the family visits...

The extreme manner of separation refers to thettiatit
could take families three to four days to reachistend for
visits that were permitted only once in three men®ractical
limitations on such visits included the difficulby travel and,
for some families, the prohibitive expense of strakiel.

The administrative limitations consisted of thetieon of
the visit to two hour periods and the presencéefguard.

The Greek Case, 1969, p. 418, Yearbook of the European Convention for
Human Rights.

Nigel S. RodleyThe Treatment of Prisoners under International Law,
Second Edition (Clarendon Press, Oxford, 1999) 2®A4.-

10



6. Returning to domestic law: it is common law that@ical or financial
difficulties cannot justify the failure to respectonstitutional human right. A
society in which human rights are given paramoahie, the Supreme Court has
held, must bear the financial cost entailed ther@eclaring the existence of a
fundamental right is meaningless unless concreterais taken to respect it.

HCJ 7081/93Botzer et al. v. Maccabim-Reut Local Council et a).Piskei Din
50 (1) 19, 27; HCJ 4541/9¥jiller v. Minister of Defense et al, Piskei Din 49
(4) 94, 113, 122.

Justice Dorner referred to this when she stated:

A fundamental right, by its very nature, entailsoaial cost.
Where the exercise of an interest has no cost nitganingless
to incorporate it in a right, and certainly notaifiundamental,
constitutional right.

Crim. FH.Ghaneimat v. State of Israel Piskei Din49 (4) 589, 645.

In another matter, President Shamgar stated indhtext of the right to dignity,
that:

The constitutional message does not focus on tblardgion
of the existence of a fundamental right, but orsitestance,
its scope, and the fulfillment of the right in ptige... Human
dignity is not guaranteed by talking about it, lather by
expressing respect for it in a real and actual reann

Civ. App. 5942/92A. v. B., Piskei Din48 (3) 837, 842.
In his treatise, Prof. Barak wrote:

The protection of human rights costs money, anocgety that
respects human rights must be willing to bear thanicial
cost.

Aharon Barak|nterpretation in Law — Constitutional Interpretati on, Vol. 3 (Nevo,
1995) 528.

The exercise of fundamental rights is likely totam®ney, but
a society that holds fundamental rights in estearstie
prepared to pay the cost for exercising the rights.

7. So itis in times of peace and so it is in timevaf and tension:

Also when the cannons speak and the Muses ar¢, $den
exists and operates, determining what is perméatetiwhat is
forbidden, what is lawful and what unlawful. And evk there
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is law, there are also courts that determine whpermitted
and what is forbidden, what is lawful and what wrfld.

HCJ 7015, 7019/0Xipah Ajuri et al. v. IDF Commander et al. (not yet
published).

Indeed, it is the court that puts a person behard,but now,
when the walls close around him, the court is #ikdr of the
prisoners.

Pris. Pet. 7440/97 (Perm. Pris. App. 6172/Siate of Israel v. Golan Piskei
Din 52 (1) 1, 8-9.

Therefore, the Honorable Court is requested to issuthe Order Nisi as requested in
the beginning of this petition, and after receivinghe Respondents’ response, make
it absolute.

The Honorable Court is also requested to order th&®espondents to pay legal costs.

[ signed]

Adv. Tamar Peleg-Sryck
Counsel for the Petitioners
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