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Justice A. Procaccia

1. This petition concerns the complaint of five studemesidents of East Jerusalem, that the state
does not uphold their right to free education ifical educational institutions, and that
consequently they are forced to study in unoffidredtitutions, and their parents bear a heavy
financial burden. They demand, through their paretat be reimbursed for their educational costs
based on the argument that they their basic riglitee education under the law, is being violated.
The Association for Civil Rights in Israel joindukt petition as a public petitioner.



The Petition

2.

The petition is directed against the Minister ofuEation and against the Jerusalem Education
Authority which is responsible for the educationtle city (hereinafteMANHI ). According to

the petition, many children, residents of East Saem, are forced to study in unofficial recognized
schools or in unrecognized private schools, siheedfficial education system in the city cannot
absorb them, in the absence of physical infragirest of buildings and adequate teaching
personnel. The unofficial schools which are attenfg the students are operated by various
private parties, some of which are not supervigethb state's education authorities, and therefore
remain outside the state's education system. Mdnthem charge the students' families high
tuition. According to the figures specified in thetition, which was filed on June 16, 2008, during
the school year 5768 (2007-2008) about 79,000 whildvere entitled to free education in East
Jerusalem, out of whom 40,256 students studiednstitutions which belong to the official
education system. On the other hand, 17,905 steiddmtiied in unofficial recognized institutions,
and 20,363 students studied in Waqf and other ogrézed private schools. According to the
petition, about 9,000 students, residents of Eastsdlem, are not registered in any of the above
educational institutions. According to MANHI's figs (which appear in the website of the
municipality of Jerusalem), during the school y8ar0 (2009-2010) 82,324 children were entitled
to free education in East Jerusalem, out of whon2#R students studied in official municipal
schools (1,456 class rooms) and 20,603 studerdgdtin unofficial recognized schools (753 class
rooms). 20,363 students studied in Wagf and othieage schools (726 class rooms). These figures
indicate that about half of the number of studemt8ast Jerusalem study in the official education
system, and the remaining half study in unoffigahools. Half of this group attends unofficial
recognized schools, supervised by the Ministry dbidation, and the other half attends private
schools which are outside the education system, amednot supervised by the competent
authorities in Israel.

Petitioner 1, resident of Shuafat neighborhoodiskem, was a second grade student when the
petition was filed. His parents wanted to enrothhin an official school in his place of residence,
but were told by MANHI that he could not be plagadan official educational institution due to
shortage of classrooms. In view of the above, theems had to enroll him in the 'Ahbab EI-
Rahman' private school in his neighborhood, and fmaihim annual tuition of NIS 3,760.

Petitioners 2 and 3 are brothers, residents of I8hekt Hashalom, Jerusalem, who were second
and fourth grade students when the petition wasl fiThe parents of these petitioners tried, for a
number of years, to enroll their children in officéchools in East Jerusalem, but the answer which
they have received from both the schools they agpb as well as from MANHI was, that due to
shortage of classrooms, they could not be absdrbkdatle municipal education system. Therefore,
these petitioners were sent by their parents toShiein' school in their neighborhood, which is an
unofficial recognized educational institution. Tparents of these children paid for them in the
school year 5768 tuition in a total amount of N|S2b.

Petitioners 4 and 5 are brothers, residents of B&fina neighborhood, who were second and ninth
grade students when the petition was filed. Thanepts wanted to enroll them in official schools
in their place of residence but their applicatiomswejected due to shortage of classrooms, by the
schools themselves as well as by MANHI. Therefgetitioner 4 enrolled in the unofficial
recognized 'Bridge' school in his neighborhood, nebe petitioner 5 enrolled in the 'Alahd’ private
school in Al-Ram. Due to his enrollment in this aoh petitioner 4 $ic] must cross the Al-Ram
checkpoint every morning, which involves considéaime and effort. During the school year
5768, the parents of petitioners 4 and 5 paidowitn the sum of NIS 3,800 for petitioner 4, and
tuition in the sum of NIS 2, 190 for petitioner 5.



The petitioners argue that the state of Israeltaadnunicipality of Jerusalem, being the authasitie
in charge of this matter, are obligated to provadechildren residing in East Jerusalem a free
official educational framework, in accordance withie basic principle of free compulsory
education entrenched in the education laws oftdite &f Israel. In view of the absence of adequate
infrastructures for the fulfillment of this obligah in East Jerusalem, the authorities are oblthate
to find a proper alternative for the students lyviim this part of the city. To the extent that the
authorities fail to abide by this obligation impdagpon them by law, the state must act pursuant to
section 6 of the Compulsory Education Law, 570991 9HAereinafter:Compulsory Education
Law) and establish a mechanism for the repaymenteofuition to the parents of the children who
are forced, against their will, to attend unoffictighools and finance their education using their
own resources. This situation, in which the paremiist bear the educational costs of their children
by themselves and in which the education systets faiprovide an adequate solution, does not
comply with the basic right to free compulsory estian which is afforded to every child in Israel,
and directly contradicts the principle of equalityeducation which equally applies to the children
of East Jerusalem, as it applies to the childrah@fvestern part of the city.

The remedies requested in this petition &iretly , to order the Minister of Education to exercise
his authority under section 6(c) of the Compulséducation Law, and establish a mechanism for
the repayment of the tuition to the children of tEdsrusalem who wish to attend the official
education system but are rejected by the autherdige to shortage of sufficient educational
frameworks which can absorb theBecondly to order the Minister of Education to issue atheor
directing state treasury to reimburse the experehtof the parents of petitioners 1-5 in connection
with the education of their children in unofficedlucational institutions.

Respondents' Position

The State of Israel — Ministry of Education

5.

The state draws the required distinction betweaesffizial recognized schools which operate under
a duly issued license according to tBepervision of Schools Law, 5729-196@hereinafter: the
Supervision of Schools Lawor theSupervision Law), and private schools which operate outside
the recognized educational framework without anggeand are not supervised by the Ministry of
Education, such as the schools attended by petischand 5. As to unofficial recognized schools,
the Ministry of Education participates in the edum@al expenses of such institutions and transfers
to them governmental funds in an amount equal twab5% - 75% of the funds transferred to the
official institutions. Such state funds are transfd directly to the schools, as is customary & th
entire education system, rather than directly ® plarents of the students themselves. It was
emphasized, that in view of section 11A of tBate Education Law, 5713-1953hereinafter:
State Education Law), the local educational authority, which is themiagipality of Jerusalem in
this case, is also obligated to participate in ttweding of unofficial recognized educational
institutions. Thus, the public funding transfertedthe unofficial recognized education system is
almost equal to the rate of the public funding $farred to the official institutions. The collegtio

of tuition by official and unofficial schools, arlde imposition of parents' payments in sums which
exceed the sums approved by the Ministry of Edanais contrary to the law (section 6(d) of the
Compulsory Education Law). The Ministry of Educatiacts to enforce the statutory provisions
concerning this matter, but the enforcement measdwe not always fully achieve the proper
results. The collection of parents' payments coytra the law is a state-wide problem, which is
not unique to East Jerusalem, and efforts are nwadeal with it. As to the private schools which
do not fall under the supervision of the MinistfyElucation at all, the position of the state iatth

it has no obligation to transfer to them any sfateds whatsoever, since they exist and operate



contrary to the law according to which an educatidnstitution may not operate without a license,
and since state supervisory bodies are unablespeat their compliance with safety requirements
and their pedagogical level. The state claims, thatreal solution for the educational problem in
the eastern part of the city is the constructioadtitional classrooms, and that the handling isf th
matter is in advanced stages, is funded by the sfalsrael and the Ministry of Education, and is
monitored by this court within the framework of tipetitions in HCJ 3834/0Hamdan v.
Jerusalem Municipality and HCJ 5185/0Badria v. Jerusalem Municipality. According to the
state, imposing upon the Ministry of Education tidigation to bear all educational costs for
40,000 East Jerusalem students who currently atteadunofficial education system, might
materially damage the state's budgetary abilityplemm and build additional classrooms in the
eastern part of the city at the required pace, lwisi¢the real solution for the problem of shortafe
official educational systems in the eastern pathefcity. The state also argues that due to ttie fa
that it is difficult to distinguish between the dants who study in unofficial institutions by cheic
and between those who are forced to do so dueetalisence of solution within the official
education system, there is no room to determing ttiea Ministry of Education should finance
100% of the educational costs of all students vitend such institutions.

With respect to the specific remedies concernintitipeers 1 and 5, the state claims that the
municipality of Jerusalem, being the local educalauthority, is the one which should provide a
specific solution to these petitioners.

The Municipality of Jerusalem — MANHI

6.

MANHI claims that it is thoroughly familiar with #h difficulty involved in the shortage of
sufficient official education systems in East Jatesn, and that it has been acting for years toesolv
them. According to MANHI, the solution for this friem lies in the construction of additional
classrooms, a matter which was discussed in tlageckpetitions which will be referred to below.
MANHI notified that every student in the eastermtpmd the city who wanted to register to the first
grade in a state school would be admitted. On therchand, students who have already been
placed in other schools and who wanted to movetdte sschools, might be rejected due to a
shortage of classrooms in the official educatiosteay in the city. It emphasizes that it transfers t
the unofficial recognized institutions the budgetsch it is obligated to transfer to them under the
law. According to MANHI, during the school year ®7ihore educational institutions have applied
for public funding as compared to previous years.

With respect to petitioner 1, MANHI points out thatrsonnel on its behalf tried to contact his
parents after a place was found for him in the wipal school "Shuafat Elementary School Boys
C" but they were unable to reach them. With respeetitioner 2 and 3, it was noted, that after
the beginning of the school year, personnel orbéisalf notified the parents that they could be
placed in the municipal school "Shuafat Elementeiiool Boys C", but the parents did not show
up to register their children. Recently, the pasestibmitted a new application to enroll their
children in the municipal schools, which applicatiwill be examined towards the upcoming

school year. With respect to petitioners 4 and BNWI confirms that they could not be placed in

the official educational system, and their problees not been solved.



Related Petitions

7.

The discussion in this petition requires the reviefwpetitions the subject matter of which is
closely related to the severe shortage of classsomthe official education system in East
Jerusalem. It is difficult to establish a positiarthe issues being the subject matter of thigipet
without referring to the related petitions, whiclredtly project on the issues that should be
resolved in the case at hand.

HCJ 5125/00 'Awaida v. The Municipality of Jerusalen

Said petition (herenaftefAwaida) was filed in July 2000 by 117 minors, residenfsEast
Jerusalem, who were joined by a member of theadtyncil of the municipality of Jerusalem, Mr.
Meir Margalit. The petition was directed againg thunicipality of Jerusalem and the Ministry of
Education, and the remedies requested therein materially similar to those requested in the
petition at hand, namely, obligating the competaurthorities to enroll the petitioners in official
educational institutions, and to the extent thisldmot be done, to provide governmental funding
to cover the tuition of the children in private ecls. The position of the state was that the petiti
should be rejected based on the argument thatstpsamature, due to the fact that at that time
answers to the students' applications to be integrento the official education system have not
been received yet; that the applications were sitibdnby surprise, after years of having attended
unofficial institutions, and in a manner which didt leave the authorities enough time to make the
necessary arrangements to provide the requesteglliesn The state has completely rejected the
possibility that the tuition of students who atteddrivate schools which were neither recognized
nor supervised by the state would be covered bligfumding.

After anorder nisiwas issued in the petition, the parties reachegigapement, according to which
a joint committee of the Ministry of Education atite municipality of Jerusalem would be
established, which would evaluate the needs obtfieal education system in East Jerusalem, and
recommend of the required and feasible solutionsiwivould enable to integrate the students into
the official education system, both in the shor and the long run. In view of the above, the
petition was deleted on February 5, 2001.

HCJ 3834/01Hamdan v. Jerusalem Municipality and HCJ 5185/01Badria v. Jerusalem
Municipality .

The petition in HCJ 3834/0amdan v. Jerusalem Municipality (hereinafterHamdan), dated
May 2001, was filed by 26 minors, residents of EBsusalem, who were joined by Mr. Joseph
(Pepe) Alalo, member of the city council of the meipality of Jerusalem and the Pro-Jerusalem
Society, against the municipality of Jerusalem #rval Ministry of Education and Culture. The
principle remedy requested was to order the resggusdo enroll petitioners 1-26 and any other
student in the eastern part of the city who wadledtto free compulsory education in official
schools in their places of residence, or thereatsmaording to the provisions of the Compulsory
Education Law. According to the petition, the respents refused to enroll these students in
official schools based on the argument that thegplieations to enroll were submitted after the last
enrollment date. The petitioners however claim thaitl refusal is contrary to the procedure,
according to which registration must be made eVt the termination of the enrollment period. It
was further argued that such refusal infringed lom ability of the inspection team which was
established followingAwaida, to determine the number of students who wanteentoll in the
official education system in the eastern part efdhy.

In response, the respondents argued that theadf@ducation system, which consisted at that time
of 30,000 students from East Jerusalem, could extréd the 20,000 students of the private system,



10.

11.

within a short period of time. Therefore, it wagued, they should not be obligated to integrate the
students who attended the private education systonthe official system. The respondents

wanted to focus on the specific problems of thé&ipagrs in'’Awaida andin this petition, referred

to the solutions which were found, by that time, towthil,800 students, and reported of additional
ventures which were under construction or tendeudl,\v@hich were expected, upon the completion
thereof, to provide solution to thousands of add#i students in the future.

The petition in HCJ 5185/0Badria v. Jerusalem Municipality (hereinafter:Badria) was
filed in July 2001 by 905 minors, residents of Edstusalem, who were joined by representatives
of neighborhoods in East Jerusalem, Mr. Josephejp&lalo, member of the city council, and the
Pro-Jerusalem Society, against the municipalityaefisalem and the Ministry of Education. The
remedies requested in this petition were similahtones requested 'Bwaida, i.e.: to enroll the
children in the official education system nearbgittplace of residence, or, alternatively, to fund
their educational costs in the private institutiomsvhich they will be forced to enroll as a resofit
this situation.

The respondents emphasized the difficulty in havimmusands of students successfully integrated
into the official education system, and their engbes to increase the number of classrooms in the
area. They denied the existence of an obligatiamsto public funds to cover the educational costs
of students who attended unofficial educationatitimsons, and claimed that public support was
provided to unofficial recognized institutions. Fhalso claimed that private institutions which
were not subordinated to state supervision anddastdawfully were not entitled to any public
funding.

Following the issuance of orders aadders nisiin Hamdan andBadria, a partialjudgment in
both petitions was rendered (the Honorable ViceiBeat S. Levin, and the Honorable Justices D.
Dorner and D. Beinisch). The judgment noted that ¢nroliment of children, residents of East
Jerusalem, in educational institutions in accordanith the Compulsory Education Law has been
on the court's agenda for a long time and tpatitioners' claims for many years of neglect in
this matter are not baseles$ With respect to the principle remedy which waguested — to
obligate the authorities to actually enroll theitmters and other students in official educational
institutions in the eastern part of the city — #féect of a judgment was given to respondents'
declaration that they adopted a four-year planttier construction of 245 new classrooms. As to
petitioners' request to obligate the respondentmamce the tuition of the students who could not
be placed in the official education system, it \wekl as follows:

"We are of the opinion that within the frameworktbis petition

there is no room to give a sweeping declaratongfredbligating

the respondents to cover the tuition of childresjdents of East
Jerusalem, in unrecognized institutions. Neverdslaothing in

our judgment constitutes an opinion on the questibwhether

the law grants the children who were deprived efrtstatutory

rights under the Compulsory Education Law, thetrighdemand
that their rights under said law be upheld."

The above petitions remained pending before tlwet dor an additional period, and on August 11,
2002 a final judgment was rendered which held thatpetitions were exhausted, but to the extent
that petitioners' claims so justify, and to theeextthat they have a legal cause to do so, the
petitioners may turn to the court again.



Contempt of Court Proceedings in Hamdan and Badria

12.

13.

14.

15.

In September 2005, about four years following tleedon which the partial judgment was
rendered, the petitioners Mamdan andBadria filed a contempt of court request according to
section 6 of th&€ontempt of Court Ordinance, in which they argued that the respondents did not
uphold the judgment and did not fulfill their untéing to build classrooms in the eastern part of
the city. In their response to the request, thpardents admitted that not all of the classrooms
which they undertook to build have indeed beentedgcbut claimed that they were making
extensive efforts to advance a plan for the expansif the buildings of the official education
system in the eastern part of the city.

Upon the conclusion of the hearing of the conteofptourt request, this court held, that it was
indeed under the impression that for various remgbe respondents did not fulfill their entire
undertaking to complete the construction of addéloclassrooms in East Jerusalem, and in fact,
the problem of shortage of classrooms only worsesiade the judgment in the petitions was
rendered. It was further held, that the respondemtsild conduct a needs assessment survey based
on updated figures concerning the number of childnho were entitled to free compulsory
education in the Arab sector in Jerusalem, andepies detailed work plan on their behalf for the
construction of additional classrooms in East Jdeaus.

Since then, the contempt of court request remaieediing before this court, and several hearings
were held in that matter from time to time, to é@l up on the progress made in the planning and
construction of the classrooms in East Jerusalem.

On March 1, 2007 the respondents notified that tieye decided to build 400 classrooms over the
upcoming five years and that 80 million NIS hadrbearmarked for this purpose per year, for a
period of five years. Half of the budget was altedato finance the expropriation of land, and its

other half to finance the construction. Howeveg tespondents clarified that it would not be

feasible to complete the construction in its ekyingithin five years, since the entire process was
long and complex. On March 18, 2007 the governroétgrael announced of a multi-annual plan

to build 8,000 classrooms stat-wide, including stasms in the Arab sector in East Jerusalem.
This plan includes the construction of the above d@ssrooms in East Jerusalem.

This court continued to monitor the constructioagarss of the classrooms in East Jerusalem within
the framework of the contempt of court proceedifdge municipality and the state provided from
time to time updates concerning the progress madeei expropriation proceedings, planning and
construction of the schools and kindergartens it BEarusalem.

By the conclusion of the hearingftamdan andBadria which was held on July 1, 2009, the court

noted (the Honorable President Beinisch and theokédole Justices Arbel and Melcer) that since

March 2007 significant steps have been taken tmpte the solution to the problem, but they were
still too scarce and basic as compared with thetieg needs. Therefore, the court determined at
this stage to continue to monitor the executiothefplan.

Updating Notices and Recent Developments

16.

On October 10, 2010 we have decided to hear thisgmeas if anorder nisiwas granted therein.
We have also decided to join the hearing of thigtipe with the hearing of the contempt of court
request which was filed iHamdan andBadria, and we allowed complementary arguments.



17.

18.

The municipality and the state specified in detfadl progress made in the implementation of the
master plan which was drawn up in 2007. Accordmghem, a significant progress was made in
this regard, and they were jointly acting to adwaiite construction at the proper pace, by the
transfer of large budgets and the removal of bumesdic hindrances. According to them, the real
solution to the problem lies in construction, whimbncerns the erection of classrooms, although
this alternative involves long and complex procegdi Another important figure which was
presented by them was that whereas in 2000, 2%0@@nts attended the official education system
in the eastern part of the city, currently, it ileaded by 41,630 students. The increase was made
possible by virtue of the large budgets which wesasferred to cover the shortage of classrooms.
The state has also clarified that over the last gbaut 300 students wanted to enroll in the dfici
education system in the eastern part of the cityt, Were rejected due to unavailability of
classrooms, and were referred to unofficial recogpghiinstitutions in this part of the city. The stat
noted,inter alia, that the Ministry of Education was currently exaimg an additional alternative
solution for the problem of the availability of tiofficial education system to the students of East
Jerusalem — according to which the schools whictewead the status of unofficial but recognized
institutions would be integrated into the officeducation system. Along the above statements, the
state has reiterated its position that state bsdgiuld not be transferred to private schools lwhic
were operating without a license and contrary @léw. It has further argued, that in view of the
complex circumstances in East Jerusalem, the pomgsof section 6(c) of the Compulsory
Education Law could not be currently implemented &hne tuition of the children who were
attending unofficial institutions could not be fwa due to the concermter alia, that the state
and the municipality would be flooded with insinegequests of students to enroll in the official
education system, despite the fact that in pradtieg prefer the unofficial education system, for
the sole purpose of receiving the tuition payaloethe unofficial institution which would be
transferred to them.

On November 24, 2010, the petitionerdHamdan andBadria notified that they were moving to
withdraw the request filed by them under the Comteaf Court Ordinance. They explained that
they have reached the conclusion that the aboweepdings were no longer the appropriate legal
arena for making the required changes for solvmegafficial education problem in East Jerusalem.
They argued that only recently the respondents ltawapleted their undertaking to build 245
classrooms within five years, which was entrendhatie partial judgment dated August 29, 2001,
and that many years would probably pass beforegfgondents complete the construction of the
400 classrooms which they undertook to build in208ccording to them, over the last decade, the
gap between the number of students who are entdlé@e education in the Arab sector in the city
and those who actually exercise this right — hasesed rather than decreased. In addition, over
the last decade, the number of students who haem stedying in private institutions increased by
133%, which in fact nullifies the right of theseudtnts to free compulsory education. The
petitioners expressed their hope that the coudsfia way to grant remedy which would limit the
infringement on the right to free education in otheceedings which were pending before it. The
petitioners further point out in these petitionattmany students study in rented, below-standards
buildings which severely infringe on their learniognditions. In addition, they argue that more
than 5,000 children who are entitled to free edooan the Arab sector in East Jerusalem are not
registered in any educational institution. The plag proceedings are carried out very slowly, and
the construction of the schools is not properlydaidd. Nevertheless, the petitioners agree, that as
indicated in the notice of the municipality of Jealem, a substantial - although insufficient -
change has occurred in the promotion of the planghie construction of classrooms in the Arab
sector in the eastern part of the city. Based anfitpures of the municipality, the petitioners
estimate that over the course of the next five yyednout 400-450 classrooms will be built. This
will meet, for the first time, the annual increasehe number of students, but it will not redube t
existing gaps. Although their objectives were nchiaved, the petitioners declare that they have



reached the conclusion that the request has exdthiiself and that the punitive and enforcement
sanctions available under the contempt of courtgedings could not solve the education problems
in the eastern part of the city. Therefore, theyeabto withdraw these proceedings.

19. On January 18, 2011 we held a complementary heaminis petition and in the petitions of
Hamdan andBadria in which the parties’ complementary arguments werard. In a reasoned
decision of this panel (written by the Honorabledient Beinisch)Hamdan and Badria were
deleted, in view of the request of the petitioriarsaid petitions and the respondents were ordered
to bear their costs and expenses.

Interim Summary — The Factual Condition in the Pettion before us

20. On the individual level concerning the petitiongrshis petition: it seems that a solution was fun
for petitioners 1-3 since a place was found fomtha the official education system in the
municipal school 'Shuafat Elementary School Boys @ the other hand, the problem of
petitioners 4 and 5 was not solved and MANHI caonéd that it did not manage to find places for
them in the official education system. We assumased on the facts which arise from the petition
that they continue to attend the unofficial recagdi educational institution and the private school,
which they have attended in the school year 5768.

21. As to the general situation concerning the offi@alucation in East Jerusalem: a severe and
complex situation arises, under which the obligatio provide free official education is not fully
upheld by the competent authorities due to shorddpiildings and sufficient teaching personnel,
and many children in this part of the city whoseepés wish to enroll them in the official
education system, are left without a solution. Bgrihe last decade in which the court has been
monitoring the handling of the various petitionstitis matter, the gap between the number of
students who were entitled to official educatiod #mse who actually exercised this right has not
been bridged. The requests of a considerable nuailahildren to enroll in the official education
system are still being rejected, and they are tbtodook for a solution in alternative institutsn
where they are often required to pay considerathleaional expenses.

The specific issue which is up for discussion ia pletition before us is — whether petitioners 4 and
5, who were not integrated into the official edimaél institutions despite their will to be so
integrated, are entitled to be reimbursed for teeucational costs in a recognized but unofficial
educational institution and a private educatiomatifution which is not supervised by the state.
The individual case naturally raises the questiolits general context, since any decision in the
individual case projects on the public at large.

The Normative Framework
The Implementation of the Israeli law and jurisdiction in East Jerusalem

22. Following the six day war the law, jurisdiction aadministration of the State of Israel were
implemented in East Jerusaletrafv and Administration Order (No. 1) 5727-1967, which was
issued pursuant to section 11B of thew and Administration Ordinance, 5708-1948; The
Declaration concerning the Expansion of the Boundaes of Jerusalem Municipality (file of
regulations, page 2694 (20 Sivan 5727, June 28())9@hich was issued pursuant to section 8A
of theMunicipalities Ordinance [New Version], Section 5 of th®asic Law: Jerusalem Capital
of Israel). Hence, the eastern part of Jerusalem was in@hiato and made part of the State of
Israel, and full synchronicity was created betwé#en law, jurisdiction and administration which
govern the western and eastern parts of the aity: (dCJ 282/88Awad v. The Prime Minister



and Minister of Interior , IsrSC 42(2) 424, 429-430 (1988) (hereinaftawad)). Children who
were born to East Jerusalem residents who haveraapent residency permit, have the same
status as their parentéwad , page 430; AAA 5829/0Bari v. Minister of Interior , paragraph 6
(not reported, September 20, 2007); CA 48/88sa v. Director, District Population
Administration Office, East Jerusalem — Ministry of Interior, IsrSC 43(4) 573,(1989)).
Accordingly, the entire Israeli law applies to dEsits of East Jerusalem who are permanent
residents.

Main Issues in which Decision is required

23.

In examining the issue which is up for discussibnee main questions should be addressbd:
first — Was petitioners' right to free education in afic@l educational institution violatedPhe
second- are the petitioners entitled to an individuakfiging of their entire educational costs in
unofficial educational institutions, which should tsansferred to them? atitk third — should an
operative remedy be given at this time under thmunistances of this matter?

The Right to Education

24,

25.

The right to education was acknowledged as a asitan right from the foundation of the State
of Israel. It is rooted in the Israeli DeclaratiohEstablishment of the State of Israel, in whicé t
state undertook to maintain freedom of educatiah@riture. The right to education is entrenched
in diverse education legislation which constitupedt of the first and important acts of legislation
which were enacted immediately after the establgtinof the state. The right to education is
entwined as a basic element in the entire morahs$trfucture of the constitutional system of Israel.
It mainly concerns the right of the individual, buélso reflects and projects on the charactéhef
society as a whole. Without education, a persatefgived of the opportunity for self realization,
the development of his skills and abilities andftivenulation of his moral and ethical views, in the
absence of which his ability to become part of\alized society is infringed; without education
the character of the society is infringed and fifiereto establish in Israel a democratic and taier
society which safeguards basic liberties and dgeelgeneral and unique culture, may fail (HCJ
4363/00 Upper Poria Board v. Minister of Education, IsrSC 56(4) 203, 213-215 (2002)
(hereinafter:Upper Poria Board); HCJ 2599/00Yated — Children with Down Syndrome
Parents Society v. Ministry of Education IsrSC 56(5) 834, 841-843 (2002) (hereinaftéated);
HCJ 7374/01A v. Director-General Ministry of Education, IsrSC 57(6) 529, 545 (2003)). The
realization of additional basic rights is premisedthe right to education, such as the freedom of
speech and the ability to obtain information, theeflom to elect and be elected, the freedom of
association and freedom of occupation. In the atesei the right to education, such other rights
may also be infringedy(ated, page 843; HCJ 4541/%iller v. Minister of Defence, IsrSC 49(40
94, 132 (1995) (hereinafteMiller ); HCJ 6973/03Marziano v. Minister of Finance, IsrSC 58(2)
270, 276 (2003) (hereinaftdvtarziano).

Israel expressed its deep commitment to the remizeof the right to education by joining
international declarations and by assuming upaffitsbligations under international multilateral
treaties The Universal Declaration of Human Rightsof 1948, Article 26 (hereinafter: the
Universal Declaration)The Covenant on Economic, Social and Cultural Riglstof 1966, Article
13 (hereinafterthe Covenant on Economic, Social and Cultural Riglg); The Convention on
the Rights of the Child of 1989, Article 28 (hereinaftethe Convention on the Rights of the
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Child); and see the comments of the Committee on Ecandidicial and Cultural Rights which
was established pursuant to the covenant: ComeniiteEconomic, Social and Cultural Rights,
Gen. Comm. 11, U.N. Doc. E/C/.12/1999/4 (1999), a@én. Comm. 13, U.N. Doc.

E/C.12/1999/10 (1999)).

The question whether the right to education isand of itself, a constitutional right which forms
part of human dignity has been discussed by thistaoore than once (for instance, HCJ 1554/95
Friends of GILAT Association v. Minister of Education, Culture and Sport, IsrSC 50(3) 2
(1996)(Justice Or)). The crucial importance of edion in the life of the individual and in the
formulation of his human existence, the centraityeducation in determining a person's way of
life and quality of life and the significance ofigHactor for the realization of his human dignity,
ostensibly intertwine the right to education in li&ssic meaning with the value of human dignity
which was recognized in Israel as a constitutioiggit under theBasic Law: Human Liberty and
Dignity. It seems, that the right to education forms mdrthe "hard core" of human dignity,
without which the value of personal dignity is mié&hy and severely compromised (HCJ 7426/08
Tabeka Advocacy for Equality and Justice for Ethiopan Israelis v. Minister of Education,
paragraphs 14-16 (not reported, August 31, 201Qre(hafter: Tabeka); HCJ 366/03
Commitment to Peace and Social Justice Society v.ilister of Finance, paragraphs 14-15 to
the judgment of President Barak, and compare: papag 1-3 to the judgment of Justice Levy (not
reported, December 12, 2005); Yoram Ralfihe right to Education — Status and Scope in ISrael
in Economic, Social and Cultural Rights in Israel567, 570-573, 604-608 (Yoram Rabin and
Yuval Shani, editors, 2004); Orna Ben Naftali andval Shaniinternational Law between War
and Peace214-215 (2006); Committee on Economic, Social @attural Rights, Gen. Comm. 3,
para. 10 (1990); Gershon Gontovnikhe Constitutional Law: Directions of Development
Following the Constitutional Revolutignlyuney Mishpat 22, 129, 138-140 (1999); and compare:
HCJ 7052/03Adalah v. Minister of Interior , paragraph 32 to the judgment of President Barak,
paragraph 47 to the judgment of Vice President kihg®ot reported, May 14, 2006)(hereinafter:
Adalah)).

In our case, the right to education goes hand idhaith the right to equality, jointly forming a
right to equality in education. This integration of these two rights which foausa person's
right to free official education carries this issue to the constitutional spheréckwitoncerns
human rights.

Right and Obligation to Education

27.

The right of every child and youth to education viaisially entrenched by legislation in the
Compulsory Education Laysections 2(A) and 6(A)) and was also expresseédtian 3 of the
Student Rights Law, 5761-200Qhereinafter: te Student Rights Law). Alongside this
right, the law obligates — both the student's ptseand the state — to provide for the
children'seducation, and in so doing, the state is obligdigdaw to provide official free
education to all children in the ages of compulseducation (sections 3, 4, 6 and 7 to the
Compulsory Education Law). Hence, the right to edion is of a complex nature of a right
coupled with a parallel duty:

"The right to education is a complex right. It fEsaspect of a
human right, against which stands a "human dutyitivimust be
exercised within the framework of compulsory edigat The
duty to education under the law applies both tankdesidual and
the state which must allocate resources for thebéshment and
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up-keeping of a free education system and whicht ransure
that the right and obligation to education areiredl in practice.
Rarely does the law enforce the realization of hunghts. Such

is the right to education." (HCJ 4805/@enter for Jewish
Pluralism - Israel Movement for Progressive Judaismv.
Ministry of Education, paragraph 52 (not reported, July 27,
2008); and compare: Yoram Rabiffhe Right to Education
137-141 (2002) (hereinaftdrabin)).

The purpose of the legislation, which imposes aasgry education on every child in Israel, is to
provide him with basic education, the funding ofiethis imposed on the public authoritydper
Poria Committee, page 214).

According to the Compulsory Education Law, educatioust be provided to every child between
the ages 3-17. It imposes a double obligationherchild's parents and on the public authority; the
parents are obligated to enroll the child in a dgdzed educational institution”, which is an
official educational institution or an unofficiabcognized educational institution. They are also
obligated to ensure that their child attends scloooa regular basis (section 1, 3, 4, 6 and 7 &f th
Compulsory Education Law, section 20 of the Statedation Law). Alongside the above, the state
and the local authority are compelled to jointlyimain "official educational institutions for the
purpose of providing free compulsory educationt{ea 7(b) of the Compulsory Education Law).
At the same time, the educational institutionspaohibited from collecting tuition from the parents
of the students who attend the official educatigstern and the unofficial recognized education
system, and limitations were imposed on additiggegiments collected from them (sections 6(a),
6(d) and 7 of the Compulsory Education Law). Thesangements constitute, together, the right of
the student to free official education on the oard) and the duty of the authorities to provide fre
official education to every entitled person, on titieer. The right of the student and the duty ef th
authority are intertwined and linked to each other.

The Right to Equality

29.

The right to equality as such, has already beeogrézed as an underlying principle enshrined by
the state, in the Declaration of Independence,liithwvthe state undertook to maintain an absolute
civil and politic equality for all citizens of thetate regardless of their religion, race and gender
The aspects of equality govern the entire legalesys The right to equality is recognized as a
constitutional right which forms part of human digrin as much as it is deeply related to the right
to human respect. Hence, it is protected as panuofan dignity under thBasic Law: Human
Liberty and Dignity (HCJ 6427/02The Movement for Quality Government in Israel v. The
Knesset, paragraphs 38-40 to the judgment of President iBémat reported, May 11, 2006)
(hereinafter: theMovement for Quality Government); Adalah, paragraph 39 to the judgment of
President Barak). The value of equality is a goweyrprinciple which is reflected in Israeli
legislation, on all levels, and which has been amd in case law throughout the years (for
instance Equal Rights for Women Law, 5711-1951; EmploymentEqual Opportunities) Law,
5748-1988; Prohibition on Discrimination in Products, Services, and Entry into Placesof
Entertainment and Public Places Law 57612000 (hereinafterProhibition on Discrimination

in Products and Services Law); HCJ 953/87Poraz v. The Mayor of Tel Aviv — Jaffg IsrSC
42(2) 309, 332 (1988) (hereinaftétoraz); HCJ 721/94El-Al Israel Airlines Ltd. v. Jonathan
Danielowitz, IsrSC 48(5) 749, 759-760 (1994) (hereinaft@anielowitz); HCJ 2671/98Israel
Women's Network v. The Minister of Labor, IsrSC 52(3) 630, 650-658 (1998) (hereinafter:
Women's Network); HCJ 6698/9%Ka'adan v. Israel Land Administration, IsrSC 54(1) 258,
272-275 (2000) (hereinafteka'adan); HCJ 4124/00Yekutieli v. Minister of Religious Affairs,



paragraphs 34-36 (not reported, June 14, 20103grimination which is based @noup affiliation

- be it race, religion, ethnic origin, nationalityender and the like infringes on the hard core of
human dignity, and is regarded as an infringemenhwman dignity contrary to thgasic Law:
Human Dignity and Liberty (Miller , page 132, 138srael Women's Network pages 658-659;
HCJ 11163/0Bupreme Monitoring Committee for Arab Affairs in Israel v. Prime Minister of
Israel, paragraph 13 of President Barak's judgment (nairte@, February 27, 2006)(hereinafter:
the Monitoring Committee); HCJ 6304/09.ahav - Israel Association of the Self-Employed v.
Attorney General, paragraphs 76-77 (not reported, September 2, 2010))

The Right to Equality in Education

30. The principle of equality has a crucial significario connection witlthe realization of the right to
education. Without equality in education, the realization ofritjlet to education is not guaranteed.
Discrimination in education means preferring one group orimaigidual over others of equal status
and denying the disfavored group or individual an eaqumdortunity to fulfill their potential and
maximize their chances

31. The right to equality in education is entrenchetiardy in the general principles of the system, but
also in specific education legislatiohhe Compulsory Education Law provides that "Corapoy
education shall apply to each child and youthttjea 2(A) of the law), and the State Education
Law provides, as one of its objectives, that "Equgportunities must be provided for all children
as well as the possibility to develop in their oway and to create an atmosphere that fosters and
encourages that which is different and supportgsiéttion 2(8) of the law); the Student Rights
Law provides that "Each child and youth in Israglentitled to education according to the
provisions of any law" (section 3 of the law). Mover, section 5 of the Student Rights Law
includes an explicit provision which prohibits disgination in education, as follows:

"Prohibition against Discrimination

5. (A) No local educational authority, educatiomastitution or anyone
acting on their behalf shall discriminate studelnésed on ethnic,
socio-economic or political reasons, either of téld or of his
parents, in each of the following:

(1) The enrollment, admission or removal of a stideom an
educational institution;

(2) The setting up of curriculum activities ang@ete groupings in
the same educational institution;

(3) Maintaining separate classrooms in the samecagidunal
institution;

(4) Students' rights and duties, including disomplrules and the
implementation thereof".

(See also prohibition against discrimination in @ational services in sections 2(A) and 3(A) of the
ProhibitionagainstDiscrimination in ProductandServices LawUpper Poria Board, page
218; HCJ 1067/08Noar Kahalacha' Association v. Ministry of Education, paragraph 17 of
Justice Levy's judgment (not reported, August 6,0QMereinafter: Noar Kahalacha).
Discrimination in education infringes on the basidues which the right to education is liable to
realize. It severely injures the individual. Itrimges on the objectives which education is ligble
realize on the general social level. Discrimination education may perpetuate feelings of
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inferiority and humiliation in the development pess of the child's personality, which may
accompany him as an adult; it may develop feelioigalienation and disharmony between the
various sectors of society @ted, page 843Miller , page 132Marziano, page 276). IndeedThe
violation of equality is always severe. It is manyimes more severe when it violates the right
to education” (theMonitoring Committee, paragraph 15 of President Barak's judgment).

The prohibition against discrimination in educatien also reflected in international law, in
conventions which entrench the prohibition agadistrimination,inter alia, for racial or national
origin reasons (Articles 5(E)(5) of th€onvention on Elimination of all Forms of Racial
Discrimination of 1965 and Article 26 of th€onvention on Civil and Political Rights of 1966).
This value is also entrenched in conventions whidtiress the right to education, and provide that
every personis entitled to education, and by so doing assimildne principle of equality in
education. They provide that every person shouldiben an equal opportunity to education (The
Universal Declaration of Human Rights Article 26; TheCovenant on Economic, Social and
Cultural Rights, Article 13; TheConvention on the Rights of the Child Article 28). The
prohibition against discrimination is also entreedhn a special convention which specifically
addresses this issue — tl®nvention against Discrimination in Education of 1960, which
explicitly prohibits discrimination in educationd®d on skin color, race and other characteristics,
and establishes the principle of equality in edocaand equality in accessibility to education (for
a general discussion see: Pentti Arajararticle 26, in: The Universal Declaration of
Human Rights: A Commentary 405-423 (Asbjgrn Eidaleteds, 1992); Rabin, pages 177-
184; Committee on Economic, Social and Culturalh®&g Gen. Comm. 13, U.N. Doc. E/C.
12/1990/10, paragraphs 31-37 (1999); Geraldine Baaren,The International Law on the
Rights of the Child 245-248 (1995)). The Right to education under etgrans and the obligation
of the state to provide free elementary educatame, also regulated in regional human rights
conventions, such as tiérst Protocol of the European Convention on HumarRights (Article

2 of the protocol), Th&irst Protocol of the American Convention on HumanRights (Article 13

of the Protocol), and th&frican Convention on Human Rights (Article 17).

The Right to Equality in Education — a Constitutioral Right

33.

To the extent a question exists as to whetheritfd to education is a constitutional right, then
the right toequality in educationinterfaces directly with the constitutional rigbthuman dignity.
Discrimination in general, and when effected in eadion in particular, creates a sense of
deprivation and inferiority, which infringes on hild's dignity as a human being. The violation of
equality in education constitutes a violation of ttonstitutional right to human dignity dted,
page 843Miller , pages 132-133oar Kahalacha, the comments of Justice Melcer in paragraphs
3 to 5;Tabeka, paragraphs 19-21).

The Types of Institutions in the Educational Systemin Israel, their Supervision and Funding by
Public Funds

34.

The duty to provide free educational servicesiistlyp imposed on the state and the local authority
(sections 7(a) and (b) of the Compulsory Educatiemv). The Compulsory Education Law
imposes on the parents the duty to send their ¢bilal "recognized institution™ on a regular basis
(section 4 of the law). A "recognized educationadtitution” includes an official educational
institution in which state education is provideddan unofficial recognized educational institution
(section 1 of the Compulsory Education Law). In iddd to these two types of educational
institutions, the law also recognizes private s¢hadiich are unrecognized and unofficial referred
to as "Exempt Institutions". In such institutioragcording to an order issued by the competent
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37.

authority, the parents and children are exempt filoenduty to study in a recognized educational
institution, pursuant to section 4 of the law (s@tb of the Compulsory Education Law). In order
to obtain the status of an "Exempt Institution'¢ firivate educational institution must belong ® th

educational system, and get an exemption by arnr ésdaed by the Minister of Education and

published in the official gazette (Rashumot).

All types of educational institutions which beloitg the institutionalized education system are
supervised by the state. The Schools Supervisiam ibhgposes a licensing duty on every school
which is attended by more than ten students ongalae basis, with the exception of the
educational institutions specified in the last pdrsection 2(a) of the law, including schools whic
were excluded from the applicability of the lawdrgler issued by the Minister. As a general rule —
all educational institutions — the official institons, the unofficial recognized institutions arme t
exempt institutions — must have a license accortinthe Supervision Law, which ensures the
implementation of basic standards of physical gafstitable conditions and the rendering of
education in a proper level to the students. Adogld, all types of educational institutions in the
education system, are subject to state superviaimhmust act in accordance with the terms of the
license issued to them. The director general ofMivastry of Education is authorized to instruct
the institutions how to act according to the lieasd to even cancel it if its terms are materially
breached. He is also authorized to close down aosalpon the occurrence of certain events
(sections 3, 9, 10, 15, 28, 32 of the Supervisiaw)

The official educational institutions are fully byeted by the public authorities (the state andlloca
educational authority)(sections 1, 7(a) and (b)tred Compulsory Education Law). Unofficial
recognized educational institutions are not necigssupported by public funds. According to
section 11 of State Education Law, the Minister Exfucation is empowered to promulgate
regulations which will establish conditions for tlodassification of institutions as unofficial
recognized institutions, the supervision thereaf te budgetary support provided to them by the
state fif the Minister decides to grant such support and athe rate determined by hint'. By
virtue of this authority the State Education Retafes were promulgated, which regulateter
alia, the grant of governmental support to unofficedagnized institutions in accordance with the
conditions specified in regulations 8 and 9. Howeiteshould be remembered that the regulations
in this matter were promulgated by virtue of a tBsonary power conferred upon the Minister in
primary legislation, and they should be interpreded implemented keeping that in mindpper
Poria Board, page 216; HCJ 8437/9€habad kindergartens Network in the holy land,
Registered Association v. Minister of EducationlsrSC 54(3) 69, 86 (2000)). As to unrecognized
private institutions which operate under license avhich are supervised by the Ministry of
Education, no statutory arrangement was establiireitie budgeting of their management, but in
practice, Exempt Institutions enjoy state supporteatain rates. No data concerning such rates
were presented to us. In any event, the main fingricurden of the Exempt Institutions is borne
by the community and the students' parents. It Ishba notedthat special arrangements were
established by legislation for the budgeting of étfhreducational institutions. (sections 3A(9) and
(10) of the Foundations of the Budget Law, 5745-1985, and the Unique Cultural
Educational Institutions Law, 5768-2008.

To complete the above it should be noted that aeaagnized private educational institution
which operatesutside the education system, without a license and with&ing supervised by
the Ministry of Education, breaches the law and mits1a criminal offense under the Supervision
Law (Section 33(a) of said law). Needless to sat #n educational institution which operates
contrary to the law cannot receive budgetary supfrom the government and the authority is
precluded from supporting its activity by publiafis.



Budgeting free compulsory education in an unofficibrecognized institution

38. The state is responsible for the rendering of cdsgoy education under the law (section 7(a) of
the Compulsory Education Law). A child who is subje compulsory education is entitled to free
education in an official institution (section 6 tfe law). The obligation to maintain official
educational institutions for the purpose of renagifiree compulsory education is imposed on the
state and the local authority within the jurisdictiof which the children reside, and they fully
support these institutions (section 7(b) of the)latv child who is entitled to free education is
completely exempt from tuition, which are fully berby the competent authorities.

39. The Compulsory Education Law addresses a situatiowhich a child who is entitled to free
official education is unable to receive it, fordimeason or another. Sections 6(c) and (d) of the
Compulsory Education Law provide as follows:

(c) Notwithstanding the provisions of sub-sectioa), (the

Minister may direct, by order, if he is of the opim that a

person's education in an official educational toitn may not

be guaranteed - that such person will study in hamot
educational institution, and the state treasuryl Wwgar his

educational costs in such institution, in accoréamndgth the

terms and conditions which were set forth in sadkn

(d) A person who is entitled to free educationemithis section
will not be required to pay registration fees oy ather payment
for his education in an official educational instibn or for his
education in any other educational institution tsts of which
are borne by state treasury in accordance withssgbon (c)...

According to the above provisions, a student whsubject to the Compulsory Education Law, is
entitled to free education in an official instituti If the state cannot provide to such student
education in an official institution, it must plabém in another educational institution, and state
treasury must bear his educational costs in sustitition Upper Poria Board, page 217).
Consequently, a person who is entitled to free &tiliie, will not be required to pay registration
fees or any other payment for his education thésaaiswhich should be borne by the state within
the framework of the official education. This isepiised on the assumption that the core
curriculum reflects the contents of the compulsedycation, and it should be provided to every
student who is entitled to free official educatiemen if he is forced, against his will, to eniallan
unofficial institution, provided that such othesfitution belongs to the education system and does
not operate outside the system. Additional extnaiculum enrichment programs are conditioned
on the parents' volition and their willingness tmd them, and the state is not obligated to cover
them. It has already been held:

"Pursuant to section 6(c) of the Compulsory Edocataw,
state treasury is obligated to bear a studentBornuiin an
unofficial educational institution, if his education an official
institution may not be guaranteed. Pursuant toisect(b) of
said law, maintaining official institutions for thpurpose of
providing compulsory education within the jurisdbet of a local
authority is jointly imposed on the state and thwal educational
authority. It is reasonable to say that due toftw¢ that in the
case at hand there are no official post primarystshin the
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regional council, the council, being the local eatignmal
authority, must bear, together with the state githecational costs
of the students in an unofficial recognized insitn (Upper
Poria Board, page 225).

(See explanation to section 6(c) by the chair @& &ducation committee, MK
Yadlin in the second and third reading: KnessetdRep5738, issue 25, meeting
104, page 2505 (April 5, 1978)).

The concept embedded in the statutory arrangeraghtt in as much as the public authorities do
not fulfill their obligation to provide free offial education to those who are entitled to recdive i

they must bear the costs of such education inratee schools, provided they belong to the
education system.

Two points should be made on the meaning of sed{ah of the Compulsory Education Law:
Firstly, the statutory provision which obligates the stat@ay for the education of a child in an
alternative educational institution, when his em@ht in an official institution may not be
guaranteed, concerns a legislative arrangementeleetthe state and the educational institution
which absorbs the child (hereinafter also:absorbing institution), as opposed to an arrangement
between the state and the parents of the respadttile Due to the fact that the support given to
the absorbing educational institution from publimds, is based on the number of students who
attend the institution, special attention shouldgbeen to the institution and its budgetary needs
upon the integration of another student accordinthé provisions of section 6(c) of the law. The
rates of governmental support provided to unofficezognized institutions which are set in the
State Education Regulations are based on the assuntpat the enrolment of students in these
institutions is the fruit of the free choice of ithparents who prefer education which has unique
characteristics. In view of the above, in additiorthe governmental support, the students' parents
bear the remaining educational costs arising frieendurriculum, including enrichment programs.
A different rule applies when a student is forcecenroll in an alternative educational institution
due to the fact that his request to enroll in tifficial education system was rejected based on
unavailability, or any other reason. Under thegeucnstances, the law provides that the child's
right to free education is upheld, and the compedethorities must bear hentire educational
costs in the unofficial educational institution.ighequires an adequate financial arrangement
between the absorbing institution and the autlesitAnd indeed, the law provides in section 6(d)
that a person who is entitled to free educationukhoot be required to pay registration fees or any
other payment, based on the assumption that the ®aresponsible for the payment of all
educational costs in its relations with the respeceéducational institution. It therefore follows,
that the parents of the students do not have atdieeise of action against the state for the paymen
of the educational costs in accordance with sediah of the law. However, they are entitled to
insist that their child, who was not integratedittie official education system despite his will to
be so integratedyill not be required to pay tuition to the unofficial recognized institution, and
that the state will bear the costs of his educatisfa-visthe respective educational institutidrne
parents have a cause of action to demand that tdte &ulfills its obligation,vis-a-vis the
educational institution, to finance the tuition tbkir child. However, under these circumstances
they do not have a direct cause of action agalmeststate to have the tuition transferred to their
hands.

Secondly as a general rule, the obligation of the statebear the educational costs in the
alternative educational institution under sectigo) ®f the Compulsory Education Law cannot be
applied to private institutions which operate adesihe law and which do not fall under the
supervisory system of the state; The obligationthe&f state to bear students' free compulsory
education costs applies to students who attendatidunal institutions which belong to the
education system of the state and are superviséd by



It should be noted that in 1978 Gompulsory Education (free education in an unoffical
institution) Order, 5738-1978 was issued, by virtue of the authority grantedht® Minister of
Education under section 6(c) of the Compulsory Btlao Law. This order applies to education in
unofficial institutions in junior high schools ambst-primary education as defined therein. It is
clear, that the provisions of said order do notaesh the authority — and duty — of the Minister of
Education under section 6(c) of the Compulsory Btoo Law.

From the General to the Particular

42.

Against the backdrop of the above analysis it sthéwal examined: whether the constitutional right
of the children of East Jerusalem to equality incadion has been violated by the failure to provide
free official education to each and every appliealita violation occurred, does it meet the
conditions of the "constitutional violation" in ttepirit of the principles of the limitation clausé
the Basic Law; and if not, what is the proper reyted

Violation of the Right to Equality in Education in East Jerusalem

43.

44,

45,

The figures presented above indicate that thergrasently 40,000 children entitled to free officia
education in East Jerusalem who do not attendialffsichools but rather alternative ones. At least
some of them turned to alternative education aftering been rejected by the official system
because of shortage of sufficient infrastructuré$uldings and teaching personnel. The data
concerning the numbers thereof are not clear. l arent, it appears that the right of many
children in the eastern part of the city to recdies official education is not upheld, and at this
point the authorities do not fully meet their legaligation to give every child in Israel free affil
education.

As a result of this situation children who are absorbed in official educational institutions ttion
unofficial recognized institutions or to private ranognized institutions, and their parents are
forced to bear the costs of their education, wisicbuld be provided to them free of charge. Their
right to official education in state institutions as well as their rightftee educationare violated,
and their parents who are forced to pay for thecation of their children suffer pecuniary loss.

This situation involves the violation of the congional right of children in East Jerusalem for
equality in education This violation constitutes a violation of a cangtonal right granted to
them by virtue of theBasic Law: Human Dignity and Liberty. The violation of the right to
equality in education, and in this case, the ratitn of the basic right to free official education
involves infringement on human dignity and therefaonstitutes a violation of the Basic Law
(Tabeka, paragraphs 14-21). This is not only a breach efdtucation laws, which establish a
child's right to free official education, and whigmpose on state authorities the obligation to
ensure that this right is realized. The above desdrsituation violates the right of the childreih o
East Jerusalem to equality in availability of atiiceducational systems in their area, in the same
manner which applies to this matter in all othertgpaf the country. The violation of equality in
this sense also constitutes, by its nature, atiolaf dignity, and is inextricably intertwined én
integrated in the sphere of human dignity (AAA 3BlJerusalem Open House for Pride and
Tolerance v. Jerusalem Municipality, paragraphs 39-42, 45-52 (not reported, September 14
2010)). The violation of the right to equality in education East Jerusalem is not the plight of a
few. It is the plight of a significant portion ofi@ntire sector of the population, which is noteaiol
exercise a basic right afforded to it by law andhmy constitutional values of Israeli law.

The competent authorities are well aware of theeviolation of the rights of the children of East
Jerusalem to equality in education and are actingesely and with a sense of commitment to



rectify the situation; But in view of the pace dietactivity and the resources allocated to it, it
seems that only a partial solution to this seriand complicated problem will be provided in the
coming years. A significant part of the problemnstéefrom the focusing on one solution — the
construction of classrooms — which by its naturdeisgthy and involves many performance
complexities. The authorities' recognition of thisingement and the need to solve it, as important
as it may be, does not derogate from the existanceseverity of the discrimination, since the
'mens rea' of the public authority does not project on therenexistence of the constitutional
violation, and discrimination may also exist in tlesence of any intent or motive to discriminate
(Poraz, page 334; HCJ 1000/Ravli v. The Great Rabbinical Court, IsrSC 48(2), 221, 242
(1994); Danielowitz, page 764; Women's Network, page 654;Monitoring Committee,
paragraphs 18 and 22 to President Barak's judgment)

The Nature of the Infringement — Does it meet the t&ndards of Reasonableness and
Proportionality

46. The infringement on the right to equality in edimatof the children of East Jerusalem by failing
to provide official free education to every entitlehild does not meet the tests of administrative
reasonableness and constitutional proportionalitye public authorities did not present any
significant pertinent reason which explains or ifiet their failure to fulfill their obligation to
provide free official education to anyone who isitted to receive same in East Jerusalem. Indeed,
these are systemic needs which depend on budgemandpower, and they should be afforded
adequate priority in view of their importance. Nelieless, in view of the long period which
passed since the issue of official education int Hasusalem was brought up for discussion, this
basic problem should have already been solved, fbisever, did not happen, mainly due to the
fact that the public authority focuses on the cansion of classrooms as a single solution, instead
of resorting to additional measures, along with tl@struction, which will provide a physical
solution to the shortage of classrooms. Againstriature of the infringement and the severity
thereof, no opposing arguments were presentedet@ffiect that the infringement met the test of
administrative reasonableness or constitutiongbgmtoonality. This infringement on the rights of a
large sector of the population to which Israeli lapplies, does not comply with the values of a
democratic state, it does not serve any properecaunl is not proportional as it does not meet the
recognized proportionality tests.

Hence, the violation of the right to equality inuedtion in East Jerusalem by failing to provide
official education to each and every entitled chiftbes not meet the tests of administrative
reasonableness and constitutional proportiondlitis not limited to a breach of a governmental
duty imposed on the competent authorities by lawt b rather concerns a violation of a
constitutional right of a considerable part of thembers of the Arab sector in East Jerusalem, who
are entitled to equality in accessibility to freéiasal education, which is not provided in an ejua
manner in the eastern part of the ciopitoring Committee, paragraphs 53-55 and 59 to the
judgment of President Baralylovement for Quality Government, paragraphs 45-49 to the
judgment of President Barak).

The Remedy

47. The requested remedy in the petition before usiglivected at the authorities for the purpose of
obligating them to enroll the petitioners and othigre them in the official educational instituten
in the city. It concerns the obligation of the arities to establish a mechanism under which they
will pay tuition to the parents of students fromsEderusalem who wish to exercise their right to
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enroll in the official educational frameworks inetltity but are rejected due to shortage of
classrooms, and are forced to enroll in privategeized institutions.

An analysis of the situation indicates, that thgureed solution for the official education problem
in East Jerusalem lies in two leveBne level— is the physical arrangement for the expansion of
the ability to physically absorb students into tfficial educational frameworklhe other level—

is the financial-budgetary arrangement for the fmgf free education of students who were not
integrated into the official education system dispheir request, by way of providing financial
support to the absorbing educational institutiogstie public authority so that no financial
participation shall be required of the parentshef students who attend such institutions in the
funding of the core curriculum.

It should be clarified in this regard that the befilgg of the unofficial recognized institutionsthae
acceptable rates according to the custom and the daes not necessarily correspond to the
financial arrangement which is required for thepmse of funding the education of a child in an
unofficial recognized educational institution whossguest to enroll in the official education
system was rejected. Normally, students who etmdihe unofficial recognized education system
prefer this framework freely, and therefore theargmts assume upon themselves the additional
payments which are required for the purpose ofystigdin a unique educational framework. A
different rule applies to a student who is refett@duch school not by his own choice, but due to
shortage of available official educational framekgom his area. Under these circumstances, the
student is entitled to public funding of the enti@e curriculum tuition charged by the absorbing
institution without imposing on his family any fineial burden in connection with his education.
These funds should be paid according to adequaamgeaments to be entered into between the
public authority and the educational instituticatkibhg into consideration the budgetary support that
the institution receives from state funds.

The combination of the physical and financial sols for the purpose of solving the shortage of
classrooms in the Arab sector should provide smhutor the fulfillment of the obligation of the
public authority to provide free compulsory eduoatio those who are entitled to receive same.
This solution should be realized within a reasoagidriod of time, taking into consideration the
importance of the right to equality in educationtbea one hand, and the complexity of the required
solution in view of the large scope of the gap Wmaust be bridged, on the other.

As the petition indicates, the effort to solve greblem focuses, and rightly so, on a considerable
expansion of the physical infrastructure of clasete and professional personnel that should be
added to the official education system in Eastsham. The competent authorities are aware of
their obligation to provide free compulsory edugatto all entitled children, and of the need to
fully exercise their responsibility. The issue lar®ady been brought up for judicial discussion in
the beginning of the 2000's. Since then a certeagrpss has been made on the physical level by
the construction of classrooms, but the needs remasatisfied. The gap which currently exists
between the availability of classrooms in the @fieducation system in the eastern part of the cit
and the scope of the demand is still very largd, iameflected in an unknown number of students
out of 40,000 who attend unofficial educationalhieawvorks in the city. The chance to bridge this
gap by resorting to the construction solution algneot very high, and is certainly not feasable
within a reasonable time frame.

The construction process, by its nature, is lengthg¢ often encounters objective difficulties and
special complexities as a result of expropriati@eds, various planning requirements, and the
duration of the construction. In view of the aboieseems necessary to take additional measures
on the physical level which will enable to exparn tinfrastructure of the official education
systems in the eastern part of the city beforecthestruction of the entire designated number of
classrooms is completed. Thus, for instance, mthdit options should be considered, such as the
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institution of asecond shiftof studies the placement of classrooms imobile structures, the
rental of existing structuresin the city for classrooms purposésnsportation of students to
schools in other parts of the city and such otheysial solutions which are often used by the
authorities in different parts of the country, wheer the need arises to expand the physical
infrastructure of the official education in a cénmtarea. These additional measures are coupled by
the measure proposed by the state, which involvesaillingness of the competent authority to
assimilate unofficial recognized schools into tffecial educational frameworkAlong the lines of
these measures, the public authority should considditional solutions, which will jointly form
an array of measures which will provide, withineasonable period of time, a physical solution to
every student in East Jerusalem within the fram&vadrthe official education system in Israel.
Considering the long period which passed and ttietfi@at no sufficient solution for the problem of
the official education in East Jerusalem was fouhe,authorities are currently bound to focus on
finding practical solutions for the physical expansof the official education system in the eastern
part of the city, within a reasonable period ofdjmas is required in view of the importance of the
inhabitants' right to equality in education on tree hand, and the scope and complexity of the
problem which requires solution, on the other.

If within a prescribed period of time to be detamed, the public authorities do not fulfill their
obligation to expand the physical infrastructuretef official education system in the eastern part
of the city, and are not able to fulfill the oldigon to enroll all applicants in the official edion
system, they will have to enter into financial agaments with the unofficial educational
institutions which will cover the tuition of the itdren who attend these institutions and which
were not integrated into the official educationtegs This obligation is imposed on the authorities
vis-a-visthe alternate educational institutions which are aended by the childrenand it does
not involve payment of public funds directly to tlohildren's parents. The above financing
arrangements are required according to sectiond@(t)e Compulsory Education Law only with
respect to recognized institutions which belongdacation system of the state, act under license
and are subject to the supervision of the MinigtifEducation. The obligation to enter into such
financial arrangements does not apply to educdtiostitutions which operate outside the law and
outside the supervisory system of the state.

The financial arrangements between the state andrtbfficial educational institutions concerning
the payment of the tuition of the children who arditled to free education and were rejected by
the official educational framework, should takeviatcount the financial support transferred by the
state and the municipality to the unofficial recizg institutions under the education legislation,
provided that the arrangement entered into guagartteat no financial obligation whatsoever will
be imposed on these students in connection witkedhe curriculum taken by them in school.

Indeed, a difficulty may arise in identifying thiildren who, in the first place, have preferred the
unique education over the official education, arbware therefore excluded from the applicability
of the provisions of section 6(c) of the CompulsBducation Law, as opposed to the children who
have enrolled in the alternative education systeiy because they have not been integrated into
the official education system. A phenomenon ofitfmis applications of students to the official
education system may also be encountered, intetadedtablish an entitlement for an exemption
from tuition in an unofficial institution also fatudents who, in the first place, did not sincerely
intend to enroll in the official education systeamd who therefore are not entitled to have their
tuition covered by the state. This issue, with vi@rious complexities, requires adequate
administrative organization, which depends on thbection of data, the allocation of proper
budgets and the formulation of a series of actwhgh will provide a proper solution for the
situation on the financial-budgetary level withinemsonable period of time.

The adequate remedy in this petition requires,efioee, a vigorous action on two main levels:
firstly, on the physical leve| action must be taken on the construction leveltlie addition of



56.

classrooms which will considerably increase thesteng) physical infrastructure for the placement
of the children of the eastern part of the cityowdver this solution alone is not sufficient, anib i
impossible to wait until construction, which is ¢ghy by its nature, is completed. Additional
physical solutions should be formulated, such a&sltization of existing buildings for rent for
classroom purposes, the placement of mobile stregturansportation of students to buildings in
other parts of the city, the institution of a sethift in official educational institutions, the
assimilation of recognized institutions into thefi@él system, and such other solutions the
cumulative weight of which may provide a solutian the existing gap.

Secondly if over the course of the period to be determiritbé gap between the inhabitants'
applications to enroll in the official educationstgm and the absorption ability of the education
system in the eastern part of the city is not itjghe authority will have to make the necessary
arrangements on thenancial level to enter into financial arrangements with the rakéve
educational institutions which absorbed the stuglevtiose applications to enroll in the official
education system were rejected.

It seems that the complexity of the issue and thetisns required for its rectification, justifydh
establishment of a special team of experts in tmpetent authority to draw up a plan, set time
tables and oversee its execution to guarantedfhbatask of adapting the official education system
in East Jerusalem to the needs of the residentsdsrtaken seriously, in accordance with the
operative order which will be issued in this petiti

Rectifying the Flaw - Timeframe
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Rectifying the existing gap and having the statmlalby its obligation to provide free official
education to all entitled children state-wide, itthg East Jerusalem, is a high priority national
goal. This directly affects the material rights thie individual. Furthermore, this affects the
character and values of Israeli society and it=daonin all areas of life. Solving the problem of
official education in East Jerusalem is therefaraational mission which should be solved as soon
as possible.

This petition brings to the fore a deep problemiclwlencompasses a large part of the population,
whose right to equality in education is not uphdlet to systemic gaps. The above analysis of the
factual and legal levels, outlines the coursesctiba which the authorities should take in order to
solve, within a reasonable period of time, the taxis gap between the requirements of the
Compulsory Education Law and the manner by whiclis iimplemented in practice in East
Jerusalem.

Taking the courses of action which were specifiedva for the purpose of solving the problem,
both on the physical and financial levels, requites grant of a reasonable time frame for their
realization, in view of the large gap between thegent situation and that which is required by law,
which should be bridged.

Taking into consideration the infringement on tights of the children of East Jerusalem on the
one hand, and the complexity of the required smtutin the other, in view of the scope of the gap
to be bridged, it is advisable to establish, inaambe, the time frame during which the authorities
will have to provide theystemic physical solutiorfor the needs of the official education in East
Jerusalem.

In granting an order which obligates a public atthido rectify a systemic flaw of a wide scope
and special complexity, which existed for many gedine court may take into consideration the
difficulties which the authority may face when ifads to implement the required rectifying
processes for the purpose of upholding the ordeeréfore, not infrequently, the remedy which
obligates the rectification of the flaw is grantédf the public authority is given a certain lindite
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period of time for the purpose of making the areangnts for its rectification (see for instance,
HCJFH 4128/0Mirector General of the Prime Minister's Office v. Hoffman, IsrSC 57(3) 289,
318-319 (2003)). In other cases the effective d&in operative order which was granted may be
postponed, for similar reasons (HCJ 1713®ard of Investment Directors in Israel v Minister

of Finance IsrSC 51(4) 367, 416-417 (199MCJ 10296/02Teachers' Association in High
Schools, Seminaries and Colleges v. Minister of Edation, Culture and Sport, IsrSC 59(3)
224, 237-240 (2004)Yated, page 849 HCJ 3267/Rubinstein v. Minister of Defence IsrSC
55(2) 255, 264 (2000); HCJ 6298/RKésler v. The Knesse{decision dated September 8, 2009)).
In other cases a petition may be rejected, withagfication that the authority must act to rectify
the flaw within a prescribed period of time, andwl it fail to do so, the petitioners will havesth
right to turn again to the court (HCJ 6671/@Bu Ghanem, et. al. v. Ministry of Education,
IsrSC 59(5) 577, 592-595 (2005); HCJ 4634Rsicians for Human Rights Israel v. Minister

of Public Security, paragraph 31 (not reported, February 12, 20071, H844/07Advocate
Cohen v. Government of Israel paragraphs 29-32 (not reported, April 14, 2008)).

In the case before us, considering the importaricieo infringed right, the long period which

passed since the issue has been initially broughjutiicial review, and the complexity of the

required solutions in view of the scope of the peoh)y an operative order should be granted,
which will establish the period of time within tfi@mework of which the authority must provide

an adequate solution for bridging the existing gaghe official education system in the eastern
part of the city.

For this purpose, it is proposed that the autlesritivill have to provide the adequatgstemic
physical solutionsfor the provision of official education to all &ed children within a period of
five years from the date of this judgment. The assumptionth&t the authorities will act
vigorously and relentlessly to narrow down the gcopthe gap in the official education in East
Jerusalem year by year, until its full eliminatiaithin five years. If after the termination of this
period, a full solution is not provided to the #etl persons who wish to enroll in the official
education system, the competent authorities wileha refer the applicants to unofficial schools,
which belong to the education system, and enterfinancial arrangements with the absorbing
educational institutions to cover their educatiac@ts, within the framework of section 6(c) of the
Compulsory Education Law.

The above solution is applicable both to the cdshe petitioners at hand, from whom only the
case of petitioners 4 and 5 remains pending irabieence of a specific solution, as well as to the
general and broad level which requires a solutdevertheless, it is advisable that the authorities
act, to the extent possible, to find a specifizgoh, within the framework of the official eduaati
system, for petitioners 4 and 5 for the next sclyeal, in as much as this is still relevant fomthe

The Operative Order

64.

Based on the above, | propose to my colleaguesdepa the petition and grant an absolute order as
follows:

(a) The respondents must act on the various levelsirsfjuto create a gradual physical
infrastructure which will enable the integrationalf East Jerusalem students who are entitled
to free compulsory education and who wish to rezedame, into the official education
framework in the city. For the full realization tfis objective, the respondents will be granted
a period offive yearsfrom the date of this judgment.

(b) If upon the termination of the period prescribedsib-section (a) the public authority is still
unable to supply the entire demand for free offie@ucation in the eastern part of the city, the
respondents will have to refer the students whppécations to enroll in the official education



system were rejected to unofficial schools whiclohg to the education system, and enter into
adequate financial arrangements with these ingtitsf to cover the core curriculum
educational costs of these students.

The respondents will bear petitioners' legal cmstee sum of NIS 40,000.

Justice

Justice Y. Danziger:

Having reviewed the thorough and learned opiniomygfcolleagueJustice A. Procaccial wish

to join her opinion, both with respect to the grdsiand the conclusion reached by her. | am also of
the opinion that the competent authorities do nudiillf their obligation to provide free official
education to all East Jerusalem children, includintgr alia, due to the severe shortage of schools
and classrooms in the eastern part of the city, degpite measures taken by the respondents
throughout the years to promote a solution forpitblem.

The commitment of the State of Israel to the righeducation is entrenched in the Declaration of
Independence which was read by David Ben Guriahénmeeting of the temporary state council
dated 5 lyar 5708, May 14, 1948. Ben-Gurion conetudhe reading of the Declaration of
Independence with the words "The State of Israektablished". According to the Declaration of
Independence (which was referred to both in thecBlaaw: Human Liberty and Dignity (section
1) as well as in the Basic Law: Freedom of Occapa(isection 1), which state that the basic
human rights in Israel "shall be upheld in theispif the principles set forth in the Declaration o
the Establishment of the State of Israel"), théestendertook to uphold the full social and politica
equality of all its citizens - without distinctiaof race, creed and gender — and to guarairita,
alia, freedom of education and culture.

The right to education was entrenched by the Kriedsmtly after the establishment of the state in
the Compulsory Education Law, 5709-1949 (hereimaf@ompulsory Education Law) the
purpose of which is to provide to each and everlgdch Israel basic level compulsory education.
The responsibility to provide free compulsory edigrais imposed on the state, whereas the
responsibility to establish and manage official@dional institutions, which will answer the needs
of all students and in which their right to freemquulsory education will be exercised, is imposed
on the state and the local authorities (each aityhior its jurisdiction) jointly. Over the yearseh
state has reiterated its deep commitment to th tigfree education to children with regular sKill
and to children with special needs in a diversecatiion legislation.

The state of Israel has even expressed its inten@tcommitment to the right to education by
joining the Universal Declaration on Human Righfs1848 and by assuming upon itself the
obligation to act according to the acceptable m@gonal norms when it ratified the international
Covenant on Economic, Social and Cultural Rightd@66 and the Convention on the Rights of
the Child of 1989.

I wish to go back to fundamental principles: edigrats essential for the existence of the society
and for the existence of a functioning and viab&ndcratic state. Education constitutes an
essential element for the realization of the sewery person, which is crucial for his success an
prosperity [see for instance, the comments of deidias then entitled] T. Or in HCJ 1554/95
Friends of GILAT Association v. Minister of Education, Culture and Sport, IsrSC 50(3) 2, 24
(1996) (hereinafterFriends of GILAT )]. The right to free education implements the gipte of
equality by enabling every child to realize theliabs and potential embedded in him, to be
integrated into society and make progress theme,[for instance, the comments of Justice D.



Dorner in HCJ 2599/0¥ ated - Children with Down Syndrome Parents Society v. Minstry of
Education, IsrSC 56(5) 834, 843 (2002) (hereinaftéated)].

The question of whether or not the right to edueais a constitutional right which constitutes part
of the right to human dignity, as this right isidefl in sections 2 and 4 of the Basic Law: Human
Dignity and Liberty, has been discussed by thisricomore than once, but has not yet been
resolved. In the matter of th&iends of GILAT JusticeT. Or was indeed of the opinion that the
right to education was not included in the rightdignity, but his two colleagues on the panel,
JusticesT. Tal andD. Dorner were of the opinion that a decision on this isslieuld be made in
due course (se#id, page 34). Irivated Justice D. Dorner was of the opinion that discniation

in the realization of the right to education mayregarded as "a humiliation which infringes on a
person's right to human dignity" if it is exercisadainst the backdrop of group affiliation, as
opposed to a violation of equality for politicatiministrative or budgetary reasons (seal, page
843). In view of the fact that iNated discrimination of children with special needs wéeced
against the backdrop of group affiliation but wasdd on budgetary grounds, and in view of the
fact that under such circumstances the questionhshediscrimination infringed on human dignity
had many aspects, Justice D. Dorner preferredortgc¢ide on this issue (seleid, ibid).

I am of the opinion that in the case at hand tihere need to decide on the status of the right to
education as a constitutional right which derivesnf human dignity, since in our case the
violation of the constitutional right to equality education is clear, as explained by my colleague.
However, | agree with my colleague, Justise Procaccig that as a general rule, the great
importance of education in the life of every persoand particularly in the formulation of the
manner and quality of his life and the realizatiminhis own dignity — ostensibly justifies the
incorporation of the right to education in its lzafirm into the value of human dignity which was
recognized in Israel as a constitutional right urtle Basic Law: Human Dignity and Liberty (see:
paragraph 26 of the opinion of my colleague andrdferences specified therein). However, a
decision on this issue is not required in the edadend.

In this petition — in which the petitioners argimatt the state does not uphold their right to free
compulsory education in official educational indiibns, and that consequently they are forced to
attend unofficial educational institutions and badreavy burden of payments to such institutions —
the right to education is integrated into the rightquality and these two rights form one right —
the right to equality in education. This right igtrenched not only in the general principles of our
jurisprudence but also in legislation in the fielideducation (as specified in paragraph 31 of my
colleague’s opinion).

| agree with the holdings of my colleague that withequality in education the realization of the
right to education may not be guaranteed, sinbe tight to equality in education interfaces
directly with the constitutional right of human dity" and the violation of this right "constitutas
violation of the constitutional right to human dign[see" paragraph 33 of my colleague's opinion;
Yated, page 843; HCJ 7426/08abeka Advocacy for Equality and Justice for Ethiopian
Israelis v. Minister of Education (not reported, August 31, 2010) paragraphs 1®&®the
judgment of my colleague Justiée Procaccia(hereinafterTabeka)].

The data before us indicate that the children oft Harusalem who were not integrated into the
official educational institutions are forced toeat! unofficial recognized educational institutiams
private unrecognized educational institutions, Hredr parents are forced to bear the costs of their
education. The infringement on the rights of thelsdédren is twofold: firstly, their right to offieil
education is violated; and secondly, their rightrée education is violated.

| agree with my colleague that in this situatioa ttonstitutional right of these children to eqyalit
in education is violated. | am of the opinion tha infringement on the children is not limited to
the violation of the education laws — which eswtblithe child's entitlement to free official
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education and which impose on the state and itacig®e the obligation to guarantee this right —
rather, it is a blatant violation of the right tguality in education, a right which forms an
inseparable part of the right to human dignity, #mefefore constitutes, in my opinion, a violation
of the Basic Law: Human Dignity and Liberty. Theopibition on discrimination in education —
which entrenches the right to equality in educatiafirectly interfaces with the constitutional righ
to human dignity, and as my colleague saidateka "It does not merely touch upon the rims of
human dignity, but rather touches upon the coreetiie’ (seeibid, paragraph 19). In my opinion,
the violation of the right to equality in educaticonstitutes, by its very nature, an infringememt o
the child's dignity, and therefore it constitutegi@ation of human dignity in accordance with the
provisions of the Basic Law: Human Dignity and Lifyg(compareTabeka, ibid, paragraph 20).

As my colleague points out, the violation of thghti to education and the right to equality in
education of the children of East Jerusalem byinfpito provide free official education to all
children who are entitled to same does not meettdhts of administrative reasonableness and
constitutional proportionality. In my opinion, thlespondents did not present before us reasons
which can explain their failure to fulfill their tibation to provide to all children of East Jergsal

free official education. | agree with my colleaghat even if the competent authorities have acted
and continue to act with the intention to right thi®ong, such infringement prevents a significant
part of an entire sector of the population fromreigng a basic right afforded to it by law and by
the constitutional values of our jurisprudence (paeagraph 44 to the opinion of my colleague).

My colleague states in her opinion that the problensed in this petition will be solved by
respondents' vigorous activity on two levels (g@gagraphs 48-56 to my colleague's opinidimg:
first: requires to take action on the physical leveltfigr expansion of the infrastructure of the East
Jerusalem education system. Some of these actiomslds be taken forthwith, such as: the
institution of a second shift in the official edticaal institutions; the location and rental of
existing buildings which currently are not beingedsas educational institutions and the
construction of classrooms therein; the instaltated mobile structures adjacent to the official
educational institutions which will be used as staesms and such similar solutions; and some of
which are actions for the longer run that mainlpaern the construction of additional classrooms.
The second actions on the financial level, which will be nifasted in financial arrangements to
be entered into between the public authoritiesthedalternative educational institutions which act
within the boundaries of the law and belong to ¢geication system, which are attended by a
certain part of the children of East Jerusalem wikoe not integrated into the official educational
institutions, which will guarantee that the parenfssaid students are not charged with any
educational costs whatsoever for the basic cutrinibken by their children in such institutions.

For the purpose of determining the adequate operatider to be issued, my colleague refers, on
the one hand, to the severity of the infringementhe children of East Jerusalem and the period of
time which passed since the problem has been ¥aiaed on the other, to the complexity of the
required solution, duénter alia, to the scope of the problem and the depth ofypes. Based on
these considerations my colleague is of the opithana period ofive yearsshould be prescribed
during which the authorities will have to provideetadequate systemic physical solutions for the
purpose of providing official education to everyildhwho is entitled to receive same in East
Jerusalem, and that if after the expiration ofaheve period full solution is not provided to those
who are entitled to receive same, the authoritids have to refer the applicants to unofficial
schools which belong to the education system, aer énto financial arrangements to cover their
educational costs with the educational institutitmg/hich they were referred (paragraph 62 to her
opinion).

Similar to my colleague, | am of the opinion thhke tallocation of a five year period for the
comprehensive solution of the problem, is due aadwonable under the circumstances, particularly
if we take into consideration the fact, that acowgydto the updating notices given by the
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municipality of Jerusalem prior to the hearinglod petition which was held on July 1, 2009, it has
completed the construction of five schools and kindergarten in the two years which preceded
the updating notices, that about 650 additionadstslzoms were in different stages of construction
(commencing from the initial stages of location angbropriation proceedings and ending with
advanced construction stages of schools and kiaderts) and that the construction of a small
portion thereof has even been completed and iadyrbeing used as classrooms.

Nothing in the above said may derogate from thel hed¢ake various immediate actions to narrow
down the gap in the education provided to the childof East Jerusalem. In this context, the
possible option which was referred to by the respats in their notice dated January 16, 2011,
according to which unofficial educational instituis will be assimilated into the state education
system, should be considered, as well as variodgi@ual solutions which were specified by my
colleague such as the institution of studying shiftstallation of mobile structures and students'
transportation to other parts of Jerusalem (seagpaph 51 of her opinion).

| would like to add that | am not oblivious of tife&ct that the operative order issued by us has
considerable budgetary ramifications. However, urile circumstances which were created, the
respondents must allocate adequate budgets angreesdo rectify the blatant infringement on the
right to equality in education of a significant paf East Jerusalem students, an infringement the
responsibility for which lies on the respondentSince the eastern part of Jerusalem has been
incorporated into and made part of the State afelsand the "the entire Israeli law" applies to the
inhabitants of East Jerusalem holding the statuseofanent residents (see paragraph 22 of my
colleague's opinion), the state is committed towdhe students of the eastern part of the city. Our
judgment therefore facilitates the realizationhd tegislative intent, which imposes on the stiaée t
responsibility for the education of the childrerdahe obligation to provide free education to all
children who are entitled to receive same accorttintpe Compulsory Education Law. The law's
intent was also to guarantee the right to freeciaffieducation where such education could not be
granted, as set forth in sections 6(c) and 6(dh@®Compulsory Education Law.

In this context which concerns the budgetary raratfons of the operative remedy granted by us, |
cannot help remembering a sentence which was sasgventies of the previous decade by the
president of Harvard University, Derek Bok: "If ythink education is expensive, try ignorance”.

It would not be unfounded to say that not all ptsei East Jerusalem students have the financial
ability to pay for the education of their childrém the unofficial institutions. As far as these
children are concerned, there is a real concetrttley will drop out of the education system, a fac
which may significantly affect the options (incladithe professional and economic ones) which
will be available to them in the futures, and whilcbreases the risk that in the future they mag fin

it difficult to lead a normative lifestyle or suppohemselves. A forward looking approach leads to
the conclusion that investing in the education lafdcen at a young age, may reduce risk factors
for the development of a situation in which mucghar sums would have to be invested in these
children in the future. Also with respect to theéldten whose parents can afford to pay for their
education in unofficial educational institutiontietpossible ramifications of education in such
institutions should be considered as far as thexcem that considerable part of children who
attend private unsupervised institutions. As fathésgroup of children is concerned, the statesdoe
not supervise and has no influence over the cuaicwhich the children are exposed to or over
the level of their education, with all ensuing cemsences. | do not take lightly the budgetary
ramifications which derive from our judgment, butist should be examined from a wider
perspective, and mainly from a forward looking sliawint.

Justice



President D. Beinisch:

1. The right of the children of East Jerusalem doication, like the right afforded to all Israeli
children, has already been recognized in the judgmendered in HCJ 5185/0OBadria v.
Jerusalem Municipality (not reported, August 29, 2001). Since the datéhefabove judgment
and until this present day, the court has been tmong, in an exceptional manner, the state's
fulfillment of its obligations to provide practicablutions to the shortage of classrooms in East
Jerusalem - obligations which derive from the righteducation. Unfortunately, despite their
efforts, the authorities in charge of educatiotethio provide free education to the children o$tEa
Jerusalem. As specified in the judgment of my egies, Justicéd. Procaccig the monitoring
focused on finding solutions for the constructiohnew classrooms and schools. Within the
framework of the proceedings before this court pagties submitted many updating notices.
Commencing from 2006 — and in view of respondesitsi progress — senior office holders who
were in charge of advancing the solution to theblenm appeared before us in person. According
to the court's proposal an inter-ministerial conaitwas established, the purpose of which was to
liaise between the various parties responsiblgtfersolution of the problem on the national and
local levels. The committee held a number of mestinand based on its conclusions the
construction of classrooms in East Jerusalem coatin

2. The monitoring by this court of the executiohtlee plans for the construction of additional
classrooms in East Jerusalem was based on two dssienptions. The first assumption, which is
not in dispute, is that the obligations imposedttua state to provide free education apply to East
Jerusalem as well. The second assumption was hbaproblem before us was difficult and the
solution thereof - complex. Due to various reaserfgst and foremost economic and budgetary
difficulties and possibly additional reasons todhe authorities have ignored the need to build
sufficient classrooms in East Jerusalem, the matésr neglected and the number of schools was
not adapted to the natural growth of the populatidpparently, in certain periods, a certain pdrt
the local population preferred private schools dber official education. Whatever the reason, for
years the state and the municipality failed tocate sufficient resources which could have bridge
the gap between the statutory requirements andutrent situation, in which tens of thousands of
children who were entitled to compulsory educatisare not provided with an educational
framework in the official institutions. As a resuit the huge need which became apparent in the
beginning of the 2000's, many measures had tolkes t@ effectively and efficiently close the gap
between the needs and the required solution. Anabingr things, a real solution for the problem
requires the allocation of considerable resources the taking of various measures, including,
among other things, expropriation and construcparceedings. Activities of this type, by their
nature, are lengthy. Therefore, in the beginninghef process, we thought that monitoring by the
court may assist to put together the various martiecharge of finding a solution for the problem
and promote the formulation and implementationhef proposed solutions for the provision of
classrooms as well as educational and inspectiopeel.

3. As broadly described by my colleague JuRRimeaccia a certain progress has been indeed made in
the condition of the official education in Eastukalem. Since the judgment in HCJ 5185/01 was
rendered, about 257 classrooms have been built camcently there are plans in various
implementation stages for the construction of ssvieandred additional classrooms. In its efforts
to solve the problem, the state put at the dispaisdérusalem municipality a special budget for the
expropriation of land on which the schools woulddrected. It was also decided to shorten the
expropriation proceedings to advance the beginafritpe construction. As a result of these steps,
the number of students who attend the official etloa systems in the eastern part of the city has
significantly increased in the last decade; Neheress, the education problem of the children of
the eastern part of the city has not been solvedied large number of students still attend



unofficial recognized schools or private schootg] apparently a considerable number of students
do not study in any educational framework at &lshould be further noted that the poor economic
condition of parts of the Arab population in thestean part of the city, is another obstacle which
makes it difficult for many to attend private sclsoodrhe parties do not have an estimate of the
number of students who attend the private systdntiseir own volition — and certainly there are
many students of this sort — and on the other hdrelhumber of students who enrolled in the
private systems because no solution was foundhfemtwithin the official system — is unknown.
However, it seems that the number of students wére wot placed in this system is large.

Therefore, the above indicates, that along tbgrpss and the efforts invested by the respondents
find solutions for the problem of shortage of ctassns in East Jerusalem, their progress was too
slow; even if we take into consideration the Idgistnd economic hardships and the special
conditions in East Jerusalem. In any event, thaltressthat many children in East Jerusalem remain
without appropriate educational frameworks. Thiscome is unacceptable. The status and
importance of the right to education require tHatedevant parties endeavor to find a prompt and
effective solution for the problem.

As stated in the opinion of my colleague Jusicacaccig petitioners' counsel in HCJ 5185/01-
within the framework of which the monitoring prodesys were conducted by the court — moved
to withdraw the petition. Having heard his argursemte accepted the motion. We were convinced
that the court's involvement at this stage was esteal and could not advance respondents'
essential activity. We have however pointed out the state's undertakings made before this court
within the monitoring proceedings remained in forde should be noted, that among our
considerations to accept the motion to withdrawgétition, we took into account the existence of
this petition, in which the requested remediesvarg similar to the remedies which were requested
in HCJ 5185/01 and in a related petition.

As to the petition before us, which relatesafgesaid, to the handling by the authorities dred t
monitoring conducted by the court in related peti§i, | join the conclusions of my colleague,
JusticeA. Procaccia Indeed, the importance of the right to educatianich was reiterated by the
court many times in the past, cannot be overstéded, for instance: HCJ 1554/8%iends of
GILAT Association v. Minister of Education, Culture and Sport, IsrSC 50(3) 2, 24 (1996);
HCJ 2599/00Yated v. Ministry of Education, IsrSC 56(5) 834 (2002)). As | have noted in a
previous case, the right to education "is essefiiathe development of the personality of every
child and youth, for their self realization and #hdaustion of their skills and abilities; the tigh
education exposes them to a variety of views, wlaoh essential for the formulation of their
identities, opinions and choices, as well as ferittternalization of the value of human dignitydan
particularly, the dignity of the other, the diffateor the abnormal; the realization of the right to
education is their bridge to social integratioraatonomous individuals, who can choose their way
from various available options, and improve theindition and the condition of the community in
which they live." (seeHCJ 7351/03lroni Rishon LeZion Parents Council v. Minister of
Education, Culture and Sports (not reported, July 18005; paragraph 4 of the judgment)). The
right to equality in education, which forms parttbé general constitutional right to equality, may
not be overstated either; and in this matter weehaveady warned in the past of discrimination
which concerned the right to education in the Arsdrtor (see: HCJ 11163/0Supreme
Monitoring Committee for Arab Affairs in Israel v. Prime Minister of Israel, (not reported,
February 27, 2006; page 82 of the judgment)).

Along the regulation of compulsory educationjmpaoilsory Education Law, 5709-1949 establishes
the state's duty to provide free education agdhestright of all children of Israel to receive free
education. The purpose of free education is toleredality of opportunities in education, in order
to give all children — regardless of their econormimdition — an equal opportunity to realize
themselves and develop their personalities. It lshbe noted that in the petition at hand there was



no dispute between the parties concerning the tdutyovide free education to the children of East
Jerusalem. Rather, the hearing focused on the smogeananner by which this duty should be
implemented.

Thus, | accept the operative conclusion propdsechy colleague, Justiok. Procaccia The time
frame outlined by her to solve the shortage ofcadfieducational institutions in East Jerusalem —
five years — is indeed a reasonable and suffidiem frame to narrow down the existing gaps.
Indeed, | am willing to assume that a special cexip} is involved in the implementation of the
right to education — which was not disputed byphgies — under the conditions of East Jerusalem.
This complexity is the product of the considerai®sources which are currently required, the
required physical infrastructures, and the needhawee buildings and arrange for suitable and
adequate schools in which students may be placdgkr @han the above, in order to integrate all
students who so wish into the official frameworlte training of teachers and inspectors will be
required taking into consideration the needs of ghpulation. All of the above may serve as
justification to give the state time to execute flnelgment, but they may not exempt the
respondents of the obligation to provide free etlonaThe complex handling, and in particular,
the lack of data concerning the children who warteenroll in the official school system, and
turned to other schools due to shortage of clagsspgustifies to postpone respondents' duty to
transfer funds for the students who could not lbeqd in the official system in accordance with the
interpretation of section 6(c) of the CompulsoryuEation Law. Parenthetically, it should be noted
that the municipality's representative stated anhibaring which was held before that currently the
possibility to increase the scope of unofficialagaized schools in the eastern part of the city was
under examination, and we were even advised thedeptly, as opposed to the past, existing
schools wish to take part in this plan. Thus, festance, whereas in 2009 there was only one
unofficial recognized school, last year there wadeven schools, and in this current year seventeen
new applications were submitted. This course ofoacwill enable to increase the number of
students in the unofficial recognized education ailddecrease the number of new classrooms to
be built. This solution will also facilitate the s®ibility — if any arises by the end of the presed
time frame — to finance the education of the chitdwho could not be placed in the official
education system.

Therefore, | join the judgment of my colleagudestice A. Procaccia It should be noted that
although the court does no longer monitor the prdioeys aimed at finding a solution for the
problem of education in East Jerusalem, we trust tine respondents will continue to act even
more forcefully to find quicker solutions which Winable to fully realize the right to education on
equal terms throughout the various parts of thedfilerusalem.

President

Therefore, it was decided as specified in the nuelgt rendered by Justice Procaccia.
Given today, 2 Adar A 5771 (February 6, 2011).

President Justice Justice



