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At the Supreme Court HCJ 4677/10

Sitting as the High Court of Justice
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and/or Sigi Ben-Ari (Lic. No. 37566) and/or EladHéana (Lic.
No. 49009) and/or Ido Blum (Lic. No. 44538) andidava
Matras-Irron (Lic. No. 35174) and/or Leora Bechhbic( No.
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Of HaMoked: Center for the Defence of the Individua
founded by Dr. Lotte Salzberger,

4 Abu Obeida Street, Jerusalem, 97200
Tel. 02-6283555Fax. 02-6276317

The Petitioner

Israel Prison Service
Represented by the State Attorney's Office

Ministry of Justice, Jerusalem

The Respondent

Petition for Order Nisi

A petition for anorder nisi is hereby filed, which is directed at the respande
ordering it to appear and show cause, as follows:



1. Why it should not enable the petitioner to recethie medical files of the
individuals represented by it, which will includél anedical documentation
concerning each and every one of them, of any lkkind nature whatsoever,
which were recorded or prepared in connection w#&bh and every one of them,
in any one of the detention, incarceration andriogation facilities in which
they were held. This, commencing from the datehefrtdetention and until the
date the application to receive the medical filsesved.

2. Why the respondent should not recognize the rudegbéshed by law, pursuant
to which it must hand over to each prisoner or farmrisoner, who was in its
custody, all medical records pertaining to himpirthe time he was detained by
any of the Israeli security forces, until the timé his release, and act in
accordance therewith.

The reasons for the petition are as follows

The physician-patient relationship — similar to tekationship between a patient and a
therapist — is not, in essence and nature, aoaktiip between equals. The physician,
as in our case, has the authority as well as teepdknowledge, skills and tools to
diagnose the condition of the patient and treat Winthe same time, the patient, in
most cases, lacks the knowledge, skills and tamsired to cope with his condition;
he needs the physician and depends on him. Thameeglfomfort and health of the
patient — sometimes his very life — depend on thgsigian (as stated by Justice
Cheshin in AAA 6219/0& v. Ministry of Health, IsrSC 58(6) 145, 150).

1. This petition concerns the important issue of pdsie access to medical
information concerning them, as managed by the caédnstitution in which
they were treated, in general, and access by misoand former prisoners to
medical information concerning them which is uncespondent's responsibility,
in particular.

2. HaMoked: Center for the Defence of the Individudbiloked), the petitioner,
represents a large number of prisoners and formswrners, who complain of the
manner in which they were treated by the Israatusty forces, when held by
them. Within the framework of handling these pafac complaints, the
petitioner requested the respondent to provide rtrexlical records of the
complainants. However, over time, the petitiones haalized that the medical
records transferred to it were partial and incongpla fact which is contrary to
the law, and which makes it difficult for the pgtiter to handle the cases of the
individuals represented byvis-a-visthe interrogation and judicial authorities.

3. The complainants in this case were arrested bystiaeli security forces in late
2008 and early 2009, and were all transferred ¢oRbtah Tikva detention and
interrogation facility, which is under respondemésponsibility. While held in
custody therein, this according to affidavits givencounsel acting on behalf of
the petitioner, the complainants were treated olemeaning and inappropriate
manner. Consequently, complaints in that regard ewsent to various
interrogation officials during the summer of 2009.



When these complaints were handled by the petitidghe medical officer of the

respondent was requested to transfer to the pwditicopies of the medical

records of each one of the complainants. After loegotiations between the
petitioner and medical officials of the respondéhg latter agreed to transfer to
the petitioner copies of said medical records. Thiliging the months that

followed, the petitioner started to receive copiéshe medical documents, in

dribs and drabs. Eventually, out of seventeen mqufor receipt of medical

material, only in thirteen did the petitioner raeethe requested documentation,
after more than ten full months elapsed (as ofitimg date of this petition).

However, even in these thirteen cases, the medicards which were delivered
to the petitioner were flawed and incomplete. Anldatvdo we mean by that?
Firstly, not one of these copies contains any nadnformation from the date of
complainants' arrest by the army, including reconfsthe first medical
examination that each one of them underwent. Tdithpugh military officials
asserted that the relevant medical files were tearesl to the respondent, and it
is clear that complete medical records must incladle medical material
concerning the complainant, from the time he washm hands of any of the
Israeli security forces.

Secondly, the records which were delivered conogrtine period during which
the complainants were held in the Petah Tikva dieterfacility, which is the
relevant period for the purpose of the complaintste flawed and incomplete.
Thus, in two cases there is no documentation wkaésoof any medical records
from the Petah Tikva detention facility, althoudje tomplainants were held and
examined, then and there, by medical officialsamation. In the other cases, the
medical records from the Petah Tikva detentionlifgcseem to be incomplete
and flawed, meaning they do not reflect all of the complaints

Under the law, medical records must contain althaf information concerning
the prisoner from the date of his arrest, includsnghmaries of hospitalizations,
summaries of examinations performed by physicians fvarious detention and
incarceration units, throughout the incarceratienqa: from the arrest, through
the interrogation by any of the security agencas] until termination of the
period during which the prisoner is held in an neeaation facility under

respondent's control.

Nevertheless, in a letter dated July 29, 2009, dtief medical officer of the
respondent found it necessary to clarify that detes’ medical records would not
be delivered in their entirety owing to respondemblicy of not transferring
documents concerning third parties other than éspondent, such as the army,
the Israel Security Agency (ISA) and the Israeli¢®l This policy, not to hand
over to prisoners, detainees and former prisoiiees, complete medical records,
is contrary to the provisions of the law and case tegarding the duties of a
medical institution concerning the management, kesfeing and delivery of
medical records of detainees and prisoners haigsipondent's custody.

In accordance with the law, as will be more fullgl®rated in the legal part of
this petition, the medical records of each and edetainee held in respondent's
custody must include full documentation, from tiveet of the arrest until the



time of release, in a clear and orderly manner.s&éhmedical records must
contain all of the medical information concernihg detainee, including medical
history, summaries of hospitalizations, summariesxaminations performed by
physicians from various detention and incarceratioits during the incarceration
period, including the interrogation period, whetlenducted by the ISA, the
army or the policeA prisoner, or the complainants in the case at handike
any other patient, has an unequivocal constitutionaright to receive his
entire medical records, which should be managed bghe respondent in its
capacity as the authority that holds the detaineeral is in charge of his care,
including medical treatment

The Parties and Exhaustion of Remedies

10.

11.

12.

13.

14.

The petitioner is a human rights organization whiws, for many years, assisted
Palestinian prisoners held in prisons in Israehaming their basic rights upheld.

The respondent, the Israeli national incarceradi@anization, held in its custody
all Palestinian complainants represented by théiqetr, during the period
relevant to their complaints. As the authority whitolds them in custody, the
respondent is responsiblater alia, for the medical treatment they receive while
in custody, recording it and safekeeping of the icedecords.

As specified in paragraphs 3 and 4 above, dutiegnbonths of June and July
2009, the petitioner sent nineteen complaints tooua officials, including the
Attorney General, the Police Investigation Unit YRl the Military Police
Investigations Unit (MIU) and the supervisor of #8A complaints comptroller
at the Ministry of Justice. The complaints concdrnmappropriate and
demeaning treatment of Palestinians held in respufsd custody during the
relevant period. These complaints were based amedigffidavits given to the
petitioner by the complainants themselves.

During processing of these complaints by the etér, the need arose to receive
the medical files of the relevant individuals, whiwere in the possession of the
respondent. Therefore, on July 20, 2009, the pasti contacted the respondent’s
chief medical officer with a request to receiveul €opy of the medical file of
each of the complainants.

A copy of petitioner's request is attached and eF{1.

On July 29 2009, the response of the chief mediffader was received by the
petitioner, according to which "the Israel Prisoengce (IPS) does not
photocopy medical files." Thereafter, treason(!) for the request to photocopy
the medical file was requested. The letter furtated thatrmhaterial which is
not related to the IPS such as IDF detention facties, interrogation facilities
etc. is not transferred by us to external parties(my emphasis — D.S.).

A copy of the response of the chief medical offisesittached and marké&u2.



15.

16.

17.

18.

19.

20.

Following this response, an additional letter wast$o the chief medical officer,
which emphasized the fact that petitioner's lawyegresented the Palestinian
residents, on whose behalf particular complaintd baen submitted to the
relevant officials. Accordingly, the respondenttief medical officer was again
requested to provide HaMoked, as legal counselath end every one of the
complainants, a full copy of the medical file othacomplainant.

A copy of petitioner's response letter, which wis® &ent by registered mail on
August 3, 2009, is attached and markéa

On August 5, 2009 a response was received fromesondent’s chief medical
officer, scrawled by hand on petitioner's requeghe effect that "there is still no
answer to my question. Why the enti¢sic — D.S.) medical file? | would like to
know exactly what you want to photocopy".

A copy of the response of the chief medical offisesittached and marké&u4.

Petitioner's response was sent on the following daygust 6, 2009, specifying
the legal grounds underlying petitioner's requesteceive full copies of the
medical files of the Palestinian complainants.

A copy of petitioner's response dated August 6928@&ttached and marké&ds.

On August 17, 2009 a representative from the buoédlie chief medical officer
contacted petitioner's legal counsel and informiedt tfollowing the above
correspondence, the respondent’s chief medicatesffdecided to approve the
transfer of copies of the relevant medical filesptditioner. The representative
further confirmed that the photocopying and delvef the files would take
about six months. She was specifically told thabpy of thecomplete medical
file of each and every complainant was requestedsEist her, it was agreed that
the petitioner would advise her where each comatdinwas being held at the
time, or whether he had already been released fespondent's custody. Finally,
it was agreed that when the medical file was dedgdo the bureau of the chief
medical officer, the petitioner would be advisediu fee payable for each copy,
and that following such payment, the copy wouldrbasferred to the petitioner.

A copy of petitioner's letter dated August 18, 2089ecifying where the
complainants were incarcerated, is attached anlad&v6.

Thus, a long process in which the medical filestlid complainants were
transferred to the petitioner in accordance with #bove specified procedure
began. The slow transfer of the copies of the fdesnmenced in September
2009, and continues to this day, about nine mosithse the submission of the
first request to receive copies of the medicakfile

At the same time, a letter from the legal advisbrthee military police was
received in petitioner's offices. The letter wasts® the petitioner within the
framework of negotiations which were conducted withilitary officials
concerning the transfer of the medical files of 8@ne complainants whose
medical files were requested from the respondené [Etter specifically stated



that 'The detainees specified in your request were traresfred to the custody
of the IPS, together with their medical files. Themilitary police does not
have copies of the medical files of the detaineemnd therefore you should
contact the IPS on this mattef (all emphases in this petition are mine — D.S.)

A copy of the letter of the legal advisor of thelitary police, dated October 20,
2009 is attached and markedy.

21. As the process of the transfer of the copies of tieglical files by the chief
medical officer to the petitioner continued, thditmmer sent him a letter dated
April 13, 2010, in which it specified four mediclles the copies of which had
not yet been transferred to the petitioner, despiefact that about eight months
had elapsed from the date of the initial requedhia matter. In addition, two
cases were mentioned, in which copies of irrelevaetdical files had been
transferred.

A copy of the letter is attached and markZé.

22. After the elapse of many months, the situationt appears from a review of the
copies that have been received by the petitioserpt encouraging: of seventeen
relevant requestenly one file contains complete medical recordgjoth from
the period during which the complainant was heldHh®/army, as well as from
the interrogation period in the detention facilityPetah Tikva. In all other files
no medical information whatsoever concerning theogeof arrest by the army
has been received. With the exception of one fitee records which were
transferred from the Petah Tikva detention facivgreincomplete (as compared
with complainants' affidavits, and also as compaséth the procedure for the
admission of detainees to this facility, which ks an initial medical
examination, records of which were not provided.tlhree files no medical
information relevant to the complaints was recej\aadmedical files pertaining to
previous arrestswere delivered; and in one file no medical infotiora has been
delivered yet.

23. In view of the above, the petitioner decided totevtb the legal advisor of the
respondent, to describe to him the chain of evastspecified above, to advise
him of how gravely the petitioner regards this estat affairs, and to emphasize
the fact that the legal arrangements in this mattme in favor of the petitioner.
Until the filing date of this petition, no respongethis general request has been
received in petitioner's offices.

A copy of petitioner's letter dated April 26, 20%Gttached and markéuo.
In view of the above, the petitioner has no alterrtave but to turn to this

honorable court.

The Legal Argument

The normative framework — the obligation to documeh and keep medical
records




24. The obligation, imposed on physicians and variousdical institutions, to

25.

26.

27.

28.

document the course of the medical treatment giwem patient, was established
in section 17A of the Patient's Rights Law, 575684 $hereinafter: théaw or
thePatient's Rights Law), which provides as follows:

A care provider shall document the course of thelioa treatment by
medical records; the medical records shall includeer alia, details

identifying the patient and the care provider asll vas medical

information on the medical treatment received lgyhtient, his medical
history as provided by him, a diagnosis of his eatrmedical condition
and treatment instructions.

Section 17(B) of the Law provides that the respaihsi to manage and keep the
medical records is imposed on the care provider @amdthe director of the
medical institution:

The care provider, and in a medical institutionhe director of the

institution, are responsible for the ongoing andaipd management of
the medical records and its safekeeping in acceelavith prevailing

law.

Section 6 of the Prison Ordinance [New Version]351971 (hereinafter: the
Prison Ordinance), imposes upon a physician in a detention facilite
obligation to perform an initial medical examinatiof a detainee admitted to the
facility, and to document the results of the exation:

As soon as possible after having been admittedh pasoner will be
examined separately by a physician, and until sonéxed he will be, to
the extent possible, separated from other prisoriédre physician will
record the prisoner's medical condition and othetaits which were
prescribed.

Section 74 of the Prison Ordinance also deals #ighduties of physicians in
detention facilities under respondent’'s controb-aragraph C thereof provides
that "The physician will examine each prisoner up@nadmission and before his
release, and record his medical condition and Ildefagrtaining thereto as
specified in the regulations”.

Section 4 of the Prisons Service Commission Ordiaea®dv.44.00 entitled "the
medical treatment of a prisoner" (hereinaftBe ordinance regarding medical
treatment of a prisoner, provides that a medical file shall be managedator
prisoners:

a. A medical file shall be kept for each prisoner.

b. The physician shall record in the prisoner's mddita his
complaints, the findings of the medical examinatitire diagnosis,
the course of treatment and any medical examinatidared by the
physician. The physician's instructions will be aeted in the



29.

30.

31.

32.

33.

physician order journal in legible hand writing feach prisoner
separately, and will be approved upon terminatibrihe patients’
roll-call with the physician's signature and seal.

Thus, for the purpose of the case at hand, theonelgmt is considered to be a
"care provider" and a "medical institution”, asideél in the Law, with all
ensuing obligations imposed on a care provideraamedical institution by law.

The Prisons Service Commission Ordinance 04.2940nission of a Prisoner
to Prison", prescribes, in section 8l thereof, sub®ncerning a prisoner being
admitted to prison, who already has a medicaldilether medical documents:

The prisoner's medical file will be transferredth@ clinic so that the
documents may be reviewed and treatment may b givaccordance
therewith. If the prisoner arrives without a sodil or a medical file but
with relevant documents, social or medical, the emak will be
transferred in a closed envelope to the clinic/hefadeatment division —
as the case may be.

International humanitarian law also addressesifisige. Article 16 of the First
Geneva Convention for the Amelioration of the Cdtindi of the Wounded and
the Sick in Armed Forces in the Field, of August 1949, provides that parties
to a conflict are obligated to manage, with respéetny wounded or sick person
falling into their hands, medical records, whicltludes, beyond the patient's
identification particulars, a detailed account isf tmedical and physical condition
and the treatment he received.

Case law also refers to the obligation to docuntieatcourse of treatment given
to the patient in medical records. Accordingly, e timportance of keeping
medical records for patients was addressed by Riesident Or as follows:

Such documentation is very important for the puepa$ giving the
patient further treatment in the future, as welfashe purpose of giving
the patient the opportunity to know, as he hasriplet to know, his
medical condition and the medical treatment giveritn, and also as
evidence, if required, of the nature and particulas of the treatment
received by the patient(words of Vice President Or in CA 6948/02
Adana v. The State of Israel]srSC 58(2) 535, 542).

On this matter see also the words of Justice S#rgsBohen in CA 1/01
Mordechai v. Clalit Health Fund, IsrSC 56(5) 502, 507:

Many judgments of this court have established tity df physicians to

document medical findings and treatments in r@a¢ tio enable ongoing,
proper and responsible monitoring of any develogmér the purpose
of making suitable decisiorend so that the records may be used as
authentic and weighty evidence of previous actions.

In our case, the respondent, which is respondiyle/irtue of its legal authority,
for the entire medical apparatus in its facilitiexsluding the various detention



facilities in which the complainants, representgdhe petitioner, were held, falls
within the definition of the Patient's Rights Lawrfaining to a director of an
institution, which is responsible for managing asdfeguarding prisoner’s
medical records. Therefore, it is respondent's aesipility to manage the
medical records of the prisoners and to documethin@nage therein all medical
material, from the beginning of the period duringiet the prisoner was held in
custody and until its termination.

The right to receive a copy of all the medical infonation contained in the

medical record

34. The prisoner, or former prisoner, like any othetigyd, has a fundamental right to

receive all the medical information concerning hsatter. The medical
information should be managed by the respondenichms the authority that
holds the prisoner and is in charge of his carelutting, medical treatment.
Thus, such information should be transferred,greittirety, to the prisoner, upon
his request.

35. A person's right to receive the medical recordsceamng him was explicitly and

unequivocally established in section 18(a) of tlaidat's Rights Law, which
provides as follows:

A patient is entitled to receive from the care prowder, or from the
medical institution, medical information from the medical records
concerning him, including a copy thereaf

36. This is also the spirit of section 14 of the ordioa on medical treatment of a

37.

prisoner:
As a general rule, a prisoner is entitled to revidve medical
information concerning him which is held by the spn authority
subject to the Patient's Rights Law and the Freealoimformation Act.

It was so held by Justice Cheshin in AAA 6219/@3v. The Ministry of
Health:

This is the general context in which the right bé tpatient to receive
information about his medical condition, both plegsiand mental, finds
its place. And on this issue, similar to other éssin law and in life, a
close examination will reveal the forces at plagghe pulling in its own
direction. On this side, one finds, in full forcedaglory, human dignity,
human liberty and the autonomy to which each peisoentitled as a
human being. In principle, a human being is theterasf his own body
and mind, and his direct connection with his bodg enind entitles him,
prima facie to receive information about his body and mind.
Information held by a physician concerning a patiehis held by him
in trust for the patient, and hence, again —prima facie — such
information should be made available to the patientat his request.
This applies to information as well as to all actiotaken by the
physician in connection with the patient — actiomkich should be
transparent to the patient. In so doing, the autonof the patient is



38.

39.

40.

preserved; His right to his body and mind is prdc." (IsrSC 58(6)
145, 150).

In CrimApp 909/05Jaber v. The State of Isragl IsrSC 59(2) 755, 758, Justice
Rubinstein held that a patient’s right to receivedmal information enjoys
constitutional status and is established in Basiw:lHuman Dignity and Liberty:

Knowledge concerning a person's health is, in my amon, part of his

human dignity since we are concerned with one of éhmost basic
elements of his being and life, and even more so @amit concerns his
liberty .

To be precise, a patient's right to receive meditf@rmation is inclusive and
broad, and should be interpreted accordingly whermptovisions of section 17 of
the Patient's Rights Law are implemented. Thisisecprovides that a care
provider must document the course of treatment édiocal records, and the
record should includeinter alia, medical information concerning the medical
treatment which was givethe medical history of the patient diagnosis of his
medical condition and treatment instructions. Timssiew of the definition of the
term "medical record” in section 2 of the Law, whiacludes the entire medical
file of the patient which contains all the medidatuments that concern him.

It seems that in our case the respondent refusegptement the provisions of the
law concerning the transfer of medical informatainthe request of individuals
who were held in the past, or who are still beietghin its custody. The transfer
of incomplete and partial medical information, whitoes not reflect the medical
treatment in its entirety throughout the relevasatigd with respect of which the
medical information was requested, and during wiiighprisoners were held by
the Israeli security forces, is contrary to theéeleand spirit of the law, as well as
to the rule established by this honorable court.

The respondent's duty to act within reasonable time

41].

42.

One of the fundamental principles of administratieev is the duty of an
administrative authority to respond to requestsystibd to it within a reasonable
amount of time. Efficient and expeditious handliofrequests is one of the
foundations of good governance. The respondent hargdle requests submitted
to it fairly, reasonably and expeditiously.

A competent authority must act reasonably. Readenabs also means
following a reasonable schedule (HCJ 6300/BBe Institute for
Training of Female Rabbinical Court Pleaders v. TheMinister of
Religious Affairs, IsrSC 48(4) 441, 451).

This duty is also established in section 11 ofltiterpretation Law, 5741-1981,
which provides:

Any power or obligation to perform an act where mme for the
performance thereof is prescribed - shall mean tthexte is a power or



43.

44,

45.

obligation to perform it in due haste and to perfatr again from time to
time as required by the circumstances.

In accordance with section 2(a) of the Administ@atProcedure Amendment
(Statement of Reasons) Law 5719-1958, a publicasg¢ng obligated to respond
to a request to exercise legal authority withindéys from the date the request
was received.

Relevant to this matter are the words of Justicécétein HCJ 2390/1Alaa
Hlehel v. The Minister of Interior, TakSC 2010(2) 2535, 2538:

In the case before us, we found two significant alative flaws in the

conduct of the Minister of Interior... the first omeing that no final

decision was made in the case of Hlehel until diefiled his petition

before us, although his request was submitted timaly fashion and

many reminders were sent on his behHiffe failure to make a decision

within reasonable time isprima facie problematic and has many

ramifications in administrative law (see: section 2 of the
Administrative Procedure Amendment (Statement ofadRas) Law

5719-1958).

In our case, respondent's conduct concerning @egitis requests to receive the
medical material regarding the complainants remtesk by it, all serving
prisoners, or individuals who were recently relelasem jail, is problematic, to
say the least. And what do we refer to? The medexairds are transferred to the
petitioner at an outrageously slow pace, as sgekifi the section on exhaustion
of remedies in this petition. Some requests toivecamformation have not yet
been answered, although many months have elapsed tfre date they were
initially submitted; and because the material ted been handed over, is in the
most part, incomplete, the lengthy duration of pnecess by which the material
is transferred, may create a situation in whicliigytime the relevant material is
delivered, it will be too late to exhaust the coanpis submitted in the cases of
the complainants represented by the petitionegca that will severely violate
their rights.

Conclusion

46.

47.

48.

In conclusion, the law obligates the respondenn&intain full medical records
regarding all prisoners in its control, from thedi of their arrest.

The petitioner further argues that such medicabne must contain all the
information concerning the prisoner from the timk has arrest, including:
summaries of hospitalizations, summaries of exatiwina performed by
physicians from various incarceration and detentions, throughout the term of
his incarceration, including from periods during igth he was held and/or
interrogated by the ISA, the army or the police.

Hence, this petition proves that respondent's pafaot providing the complete
medical records of a prisoner at his request, dinly documents concerning



medical treatment undergone by the prisoner and icgaledexaminations

performed by various physicians while held in thestody of Israeli security

forces, breaches the provisions of the law goverrims matter. This breach
harms the complainants represented by the petitiahee to the absence of a
proper factual infrastructure regarding their matioondition at the time of their
arrest.

This petition is supported by the affidavit of pieter's member of staff.

In view of all of the above, the honorable court ihiereby requested to grant an
order nisi as requested and after hearing respondent's respsa make it absolute.
The honorable court is also requested to charge thespondent with petitioner's
expenses and legal fees.

Jerusalem, June 16, 2010

Daniel Shenhar, Adv.
Counsel for the Petitioner

[file number 60475]



