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Administrative Petition

This honorable court is hereby requested to ofterespondents to appear and show
cause why they do not enable petitioner 2 to dsteel, after his illegal deportation,
in order to enable him to exhaust his rights unldedawvis-a-visrespondents 1-3.

Motion for an Urgent Hearing

The honorable court is hereby requested to scheatulegent hearing in the petition,
in view of the forced separation of Mr. Hadri (heedter: the petitioner 2" or the
"husband’) from his home and family on July 28, 2011, whea was illegally
deported to the Gaza Strip, by the employees piredent 4.

Introduction

1. This petition concerns petitioners' difficult humease and respondents’
clear bad faith.

2. Petitioner 1 (hereinafter:pétitioner 1"), who resides in Jerusalem, is a
permanent resident of the State of Israel. Sheamied to petitioner 2,
who is registered in the Gaza Strip but has nohlbeang in the Strip for
eleven years, and raises their children with hnmjerusalem. Petitioner 1
submits a family unification application for herdinand, and waits for the
decision of the Ministry of Interior. While the dpation is pending, after
serving a very short prison sentence, petitiones @eported to the Gaza
Strip by the representatives of respondent 4. Upigndeportation, the
husband states that he should not be deportedsféoreg as his family
unification application is pending. He tells resgent's representatives,
that his wife and three young children are waifimghim at their home, in
Jerusalem, but to no avail. Today, the husband Gaza, torn from his
wife and children, the victim of a deportation whigvas carried out
illegally.

3. In response to requests of the spouses' counselfathily unification
application is deniedpost factum in view of a government resolution
regarding family unification with residents of th@aza Strip. The
respondent goes further and refuses to respondetitiopers' claims
concerning the reasons for the denial, on the 'fgitetithat these are legal
arguments. Nevertheless, the respondent refersp#tiéioners to the
humanitarian committee.

4. According to petitioner's procedures, for as losgtlae application and
appeal proceedings have not been exhausted, petitld should not be
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deported from Israel. Despite this, the respondefitses to remedy the
injustice caused as a result of the deportatiopetitioner 2 to the Gaza
Strip by the representatives of respondent 4.

5. This petition is filed for the purpose of obtaining a very limited
remedy only. to re-instate the state of affairs that existemrpto the
illegal deportation of petitioner 2, in order toade the petitioners to
realize their family life while the respondent ewis their application. The
law, respondent's procedures and the balance oeomnce between the
parties — all support the grant of the requestetedy.

The Parties to the Petition

6. Petitioner 1 is an Israeli resident. Since 2007 she been married to
petitioner 2, a resident of the Occupied Palestiniarritories (OPT)
whose registered address is in Gaza. From theinagarthe spouses have
three children, petitioners 3-5 (born in 2008, 2@08 2011, respectively).

7. Petitioner 6 is a registered association, thattalasn upon itself to assist
victims of cruelty or deprivation by state authiest including by
defending their rights in court, either in its owame as a public petitioner
or as counsel to persons whose rights were vialated

8. Respondent 1 is the minister authorized under thieyBo Israel Law,
5712-1952, to handle all matters associated wiik taw, including
applications for family unification and for the angement of the status of
children submitted by permanent residents of Ism&siding in East
Jerusalem.

9. Respondent 2 is the head of the population admatigh in Israel. In
accordance with the Entry to Israel Regulation8457974, respondent 1
has delegated to respondents 2 and 3 some of hisrpdo handle and
approve applications for family unification and thie arrangement of the
status of children submitted by permanent residehtisrael residing in
East Jerusalem. In addition, respondent 2 takdsirpasstablishing policy
concerning applications for status in Israel untther Entry to Israel Law
and the regulations promulgated pursuant thereto.

10.Respondent 3 is the director of the East Jerusalgwpulation
administration bureau. In accordance with the Etdrisrael Regulations,
5734-1974, respondenl has delegated to respor@lanis 3 his powers to
handle and approve applications for family unificat and for the
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arrangement of the status of children submitteghdrynanent residents of
Israel residing in East Jerusalem.

11.Respondent 4 is the national imprisonment orgaioizaif Israel. As such,
it is responsible for holding prisoners in custatyd releasing them. In
this case, it is the party that — contrary to utharity —removed petitioner
2 to the Gaza Strip.

12.For the sake of convenience, respondents 1-3 wilidyeinafter referred to
as: the fespondent.

Petitioners' Case

13.Petitioners 1 and 2 (hereinafter also: tepduse¥) have been married to
each other since June 2007 and have been residifegusalem since their
marriage.

Copy of the marriage certificate of petitioners dd& is attached and
markedP/1.

14.1t should be noted that the registered addressetfigner 2 is indeed
"Gaza", but the petitioner has not been to Gazéndguhe last eleven
years, until his deportation theredeaning, petitioner 2's connection to
the strip is quite loose

15.0n January 2, 2008 petitioner 1 submitted a fannilification application
for her husband, at the bureau of respondent 2ast Berusalem. The
application was numbered 3/08 (hereinafter: tygplication™).

Payment receipt for the family unification applioat is attached and
markedP/2.

16. During 2008, petitioner 2 does not remember eyagtien, he was orally
told by the bureau of respondent 2 in East Jerosaleat he must close all
criminal files pending against him. Petitioner 2swaever told that the
application had been denied and he never receingdvatten document
in that regard.

17.As will be further described belowthe family unification application
was not denied until August 16, 2011As indicated in respondent's
letters, attached hereto and marked P/6 and P/8yiayn 27, 2008 the
decisionin the application wapostponeduntil all criminal proceedings
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18.

19.

which were pending against petitioner 2 were clpsedaning, that the
applicationwas not deniedon May 27, 2008.

It should be noted that when it was resolved tagmose the decision in the
family unification application (May 27, 2008)only one criminal
proceeding was pending against petitioner 2. This proceedivap
ED17171/2008 (offense dated January 13, 2008), whias eventually
closed due to lack of public interest (closed orvédnber 17, 2010). It
should be noted that at that time petitioner 2 dldér criminal files, all of
which had already been closed.

In the meantime, the spouses were waiting for #astbn of the Ministry
of Interior in their family unification applicatiora process which, as is
well known, may take a long time. It should be pethout that during that
period, petitioner 2 made attempts to close théceahvestigation file
which was pending against him. He consulted with tawyers, and was
told that it was preferable to wait until the filegere closed than to
actively act in that matter.

20.While the spouses were waiting, Mr. Hadri was secgd, on June 13,

21.

22.

2011, to a period which was referred to by the tag "short and
symbolic" — thirty three days — for driving in Igtawithout an Israeli
driving license.

Transcripts of the hearing, the judgment and vérdided June 13, 2011
are attached and markeds.

Petitioner 2 was imprisoned in the Dekel prison.

After serving his sentence in Dekel prison, petigin2 was taken, on July
28, 2011, by the employees of respondent 4 to tbe Erossing, and was
expelled from there to Gaza although petitioner 2 repeatedly told the
representatives of respondent 4, throughout thgt dheat he was living
with his family in Jerusalem and that a family uration application was
pending in his matter. Mr. Hadri reiterated, timadaagain, to the
employees of respondent 4 that he had a wife amee tyoung children in
Jerusalem and that he had no security issues vevaisdut no one took
any notice of him.

23.Today, petitioner 2 is torn from his family — hisfevand young children,

stranded in Gaza with no way to leave. Due to Hu that petitioner 2,
who was the sole provider for his family, is nohatme and cannot work,
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petitioner 1 and the children, petitioners 3-5,éh&ad to leave their home
and move to live with the family of petitioner. The expulsion of
petitioner 2 has cruelly torn apart an entire family and left his wife
and children without income and support

24.0n August 14, 2011 the undersigned, on behalf efgbouses, sent an
urgent letter to respondent 3 describing the exmulsvhich was carried
out contrary to law and procedure. In the lettexr timdersigned claimed
that due to the fact that the spouses' family caifon application was
never been denied, the expulsion of petitiongrhile the application in
his matter was still pending was contrary to respondent's procedure. It
was further argued that the expulsion by respondemtas carried out
illegally and contrary to the provisions of tRaetry to Israel Law, 5712-
1952. Finally, the undersigned referred respon@etd the judgment in
AP 17012-04-11 Abu Dheim v. The Minister of Interio (hereinafter:
"Abu Dheim"), which concerned the prohibition to deport whia
application was pending before the respondent.

The letter dated August 14, 2011 is attached aréted#®/4.

25. On August 16, 2011 respondent’'s response wasveecéiereinafter: the
"responsé), through Ms. Liat Melamed from the bureau ofp@sdent 2
in East Jerusalem. In view of the importance ofrtteter, the response is
cited in its entirety:

The family unification application for Mr. Hadri, r@sident of
the Gaza Strip, was submitted at our office on dan@, 2008.
On May 27, 2008,the decision in the applicationwas
postponeduntil such time as the criminal proceedings pegdin
against Mr. Hadri were concluded. Soon thereafterJune 15,
2008, Government Resolution No. 3598 was passddyied
by a Minister of Interior directive pursuant to sea 3D of the
Nationality and Entry into Israel Law (Temporaryder) was
issued. According to this directive, the Gaza Sirgs declared
as an area in which activity that may put the sgcuf the
State of Israel or its citizens at risk was carr@d that no
permit to remain in Israel would be granted todesis of the
Gaza Strip as specified above.

In view of the above, Mr. Hadri's application féatsis in Israel
within the framework of the above referenced family
unification application is herelgenied



(Emphases, N.D.)

Respondent's response dated August 16, 201lashatt and marked
P/5.

26.Several points arise from respondent's responeglyfi the application
was denied only on August 16, 2011 (see the wordfrifpe denial in the
present tense); secondly, the application was ndeared prior thereto
(since the decision was simgdpstponedbutno decision was madeintil
August 16, 2011); and thirdly, the application wadenied in view of
Government Resolution 3598 (hereinafter: thevernment resolutiory).

27.An appeal against the denial of the family unificatapplication dated
August 16, 2011, and the refusal to let Mr. Ha@turn to Israel, was
submitted on August 21, 2011 (hereinafter: thpgeal’). In the appeal it
was argued that when Mr. Hadri was expelled, hidiegtion had not yet
been denied (the denial was rendered, accorditigetoesponse, only on
August 16, 2011), and therefore his expulsion wastrary to law and
procedure. In addition, the petitioners presentealr tposition thatthe
denial itself was contrary to law and procedure, since accortinthe
provisions of section 3D of the Nationality and igninto Israel Law
(Temporary Order), 5763-2003 (hereinafter: themporary order")
discretion should be exercised before an applicasadenied. According
to AAA 1038/08 The State of Israel v. Ghabis gublished in Nevo,
hereinafter: Ghabis") and the procedure which was established follgwin
this judgment, a hearing must be held prior to demial of a family
unification application for security reasons; th@ate of residence” of
petitioner 2 is not in Gaza; respondent's decisiolates petitioners' right
to family life.

The appeal is attached and markéé

28.0n September 11, 2011, respondent's rejection ef appeal dated
September 8, 2011 was received (hereinafter:dappéal rejectior’). The
appeal rejection stated that: "On May 27, 200&e@sibn was madéy
our office to postpone the application until thengnal proceedings
pending against Mr. Hadri were terminated (emphiasggiginal, N.D.). It
was further stated that althougprima facie the criminal proceedings
against Mr. Hadri had terminated, the applicaticaswienied in view of
the government resolution. This was followed witspondent's position
that the directive issued by respondent 1 basedemtion 3D of the
temporary order, concerned the entire Gaza Strigb rawt a particular
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application (and therefore, respondent's positias that respondent 1 was
not required to exercise discretion in specificesasIn section 5 of the
appeal rejection, the respondent stated as folloWsiur arguments
concerning the legality of the resolution of thev@mment of Israeils a
legal argument and therefore we shall not respondot it in this
letter"(!!) (emphasis added, N.D.). Finally, it waggued that with respect
to the application to hold a hearing for petitioerespondent's position
was that the "agency comments" procedure did nqgilyapo this
application, since it was denied in accordance wilite government
resolution.

The letter concluded with a note that petitionemay apply to the
professional committee that consults respondenth& ‘thumanitarian
committe€’) which was established pursuant to the tempaoovedlgr.

The appeal rejection letter is attached and maf{@&d

29.Parenthetically, it should be noted that within thext few days, the
petitioners intend to submit an application to lluenanitarian committee,
which was established pursuant to the temporargrpmd accordance with
respondent's recommendation in his response tappbeal.

Hopefully, the application to the humanitarian coittee shall bring forth

a solution to petitioners' matter, and in any evbatpetitioners' position is
that this proceeding should be given a chance réefo appeal is filed on
the decision of the Ministry of Interior in respen® the appeal. Filing an
appeal and submitting an application to the huraaiaih committee at the
same time seems inappropriate, particularly in vewhe heavy load

which is anyway imposed on the system.

In view of the above, on October 2, 2011, the petérs filed a motion for

an extension of up to 30 days in order to challeegpondent's decision in
response to the appeal to commence on the datehiwh whe decision of

the humanitarian committee in their matter is daed to them.

Expulsion Contrary to Respondent's Procedure

30.The appeal rejection indicates thia¢ family unification application was
denied on August 16, 2011, i.e., after the expulsi@f petitioner 2 from
Israel. Such expulsion, when a family unification apation is still
pending, is contrary to respondent's procedurspasified below.



31.

32.

33.

34.

Respondent's internal protocol known as " Genemaopol for receipt of
any application and appeals against decisions iffadter: the protocol”)
provides that "until a decision is made in the agapion/appeal which was
submitted, no enforcement action should be taken against the
applicants." The purpose of this provision is to enable thpligants to be
protected from deportation while their case is pereviewed by the
Ministry of Interior.

Respondent's protocol is attached and maR{éd

In this case, the respondent exceeded his powdraaead contrary to said
protocol. As specified above, the spouses did ec¢ive a denial of their

family unification application, until August 16, 20, when the respondent
notified that the application was denied in view thie government

resolution. This means that at the time of the dagion, the application

was pending.

The provision of the procedure, pursuant to whichapplicant should be
allowed to remain in Israel, even without permittiua final decision is
made in his/her application, reflects a correarptetation of the law. For
as long as an applicant's case is pending, thendmlaf convenience
requires to enable him/her to continue to remairishael and conduct
his/her communications with the respondent froneher

The deportation of petitioner 2 from Israel waser#fore, carried out
contrary to respondent's protocol and contranh&law, as established in
protocol. As specified below, it was not carried by the respondent and
was executed without authority.

The above is still valid now, when the respondeat heferred the
petitioners to one of his additional branches,, ithe humanitarian
committee. In accordance with respondent's prof@tdhis stage as well,
no enforcement action should be taken against @fhcapt. Therefore,
there is no merit to respondent's attempt to retiegly validate the
deportation based on the argument that in any @herdgpplication is now
denied, in view of the government resolutidhe protocol provides that
an applicant should not be deported at this stagesawell. By leaving
the deportation in place at this stage, the respomuht has deprived the
petitioners of the right to be heard to which theywere entitled, and
has not allowed them to exhaust their rights and mee their case
against the denial, prior to the deportation of petioner 2.



35.1t should be mentioned that in this case, petitior®e told the
representatives afespondent 4that his application was pending before
the respondent and that he should not be deportgdaudecision was
made in his matter. But his worfidl on deaf ears

36.Instead of remedying the injustice caused as requed and as soon as
possible, and acting in accordance with the law andespondent's
procedures, the respondent is trying to rely on thallegal act and
perpetuate it.

37.Therefore, the deportation should be voided and pétoner 2 should
be allowed to return to Jerusalem immediately

Expulsion without a Removal Order

38.Not only did respondent 4 act contrary to respotigenternal procedure,
but it also did so without authority and contraoythe provisions of the
Entry into Israel Law, 5712-1952 (hereinafter: tHaw"). Due to the
importance of the matter, we shall refer to thewvaht provisions of the
law.

39.Section 13(10) of the law provides for the "remdvisbm Israel of a
resident of the Area as follows:

(a) In this section —

"The agreement" - the Israeli-Palestinian InteAgreement on the
West Bank and the Gaza Strip signed in Washingt@h Between the
State of Israel and the Palestinian Liberation @izgtion, on 4 Tishrei
5756 (September 28, 1995) including its exhibitd ancillary

documents;

"Area" — Judea and Samaria and the Gaza Strip @dixgjuhe areas of
the Palestinian Council;

"Areas of the Palestinian Council' — the areasudell from time to

time under the territorial authority of the couniril accordance with
the agreement;
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"Police officer" — a police officer holding the tamf chief inspector
and higher, authorized by the police commissiooerttie purpose of
this section;

"Permit" — as defined in the Order on the EntryRa&fsidents of the
Area or Areas of the Palestinian Council into lsras amended in
accordance with section 17(b).

(b) In addition to any prevailing lawa police officer or the border
control official may order in writing to remove from Israel a resident
of the Area or a resident of the Areas of the Riaesm Council, who
are not Israelis (hereinafter — a resident) whaprigsent in Israel
without a permit or in breach of the terms of tlenpit, or who has
been convicted of an offense in accordance withsead?2.

(c) A police officer or border control official shalbhmake such removal
decision unless he has given the resident an apptytto be heard;
The police officer or the border control offici@s the case may be,
shall draft a written report specifying the residert's arguments
and the grounds for the decision

(Ibid., emphases added, N.D.)

40.The above section indicates that there were soneresédeficiencies in the
acts of respondent 4 when it "removed" petition&ob Israel:

a. Petitioner 2 was expelled to Gaza by represensatfegespondent 4,
the Israel Prison Service. As the above cited @estof the law clearly
indicate, the representatives of the Israel Pri§mmvice are not
authorized to "remove" residents of the Area from Israel. Tdrdy
officials authorized to do so are a police offi¢kolding the rank of
chief inspector and higher who has been specijicaithorized to do
so) or a border control official.

b. Since the "removal" was done without authorityjsitclear that the
entire procedure involving the "removal” was illegaontrary to the
law, noorder for the removal of petitioner 2 from Israel wasued
and a no writtemeport containing the grounds for the decisiorwas
drafted by golice officer.

41.The conditions specified in the above sectiondheflaw are not provided
merely for procedural reasons. Their purpose isdfeguard material
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rights of a person suspect of illegal presencesmel, and ensure that
before he is removed from Israel, a thorough ingastibn, including a
hearing, is conducted by a high ranking officer (see rfiee made by the
court to the section of the law in AP (Jerusale@§2908Bitar Sidawi v.
The Minister of Interior . Also see reference made by the court in AP (Tel
Aviv) 2252/05Rashuan v. The Ministry of Interior where it was held
that even if the suspect had a hearing prior todejsortation, it did not
mean that the deportation was carried out in gadtl)t

42.1t should be remembered, that the general ruldas deportation from
Israel is done only pursuant to an order issuethbyMinister of Interior,
and subject to a number of procedures and asswaertéorth in the Entry
into Israel Law. Removal from Israel pursuant toemoval order is an
unusual arrangement whereby certain police offieges granted powers
which are normally vested in a minister in Isrdelview of the unusual
nature of the arrangement, it is doubly important dtrictly and
meticulously uphold every detail of the provisidhsreof.

43.All of the above indicate that the removal of petier 2 from Israel was
carried outwithout authority and in grave breach of the law

The Judgment in the Abu Dheim Matter

44.Recently, in a judgment in AP 17012-04-Abu Dheim v. Minister of
Interior (delivered on June 6, 2011, published in Nevo)cinart referred
to the importance of following the removal procexlas provided by the
law:

| do not see eye to eye with the Respondent thatebe are
“procedural” or “technical flaws”, as he puts it. These
statutory provisions were designed to ensure thatiscretion
to remove a resident of the Area of the Palestinian
Authority is exercised by an official who was speftically
authorized to do so and who holds a rank that is séor
enough. The obligation to hold a hearing and provid a
decision stating the grounds thereto in writing ale ensures
discretion is exercised in an appropriate mannerThe flaws
in the procedure used in the case of Petitionee wnaterial
and related to the fundamental characteristich@fprocedure.
In fact, no procedure took place, but rather simphe
collection of a statement with respect to suspedtiegal
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presence and a removal from the country withoutramiew of
the Petitioner's argument#t is not unreasonable to assume
that the competent official would have held the pagon that
any removal from the country should be postponed uil
these claims were clarified. My conclusion is thathe police
staff sergeant major made the decisionltra vires and in
breach of statutory provisions and that it is therdore void.

(Ibid., emphases added, N.D.)

45.Subsequently, after the court found that an applea by the petitioner
was pending before the Minister of Interior wherpaited, the court
determined:

And if this is the case, then according to saidtquol, the
Petitioner should not have been removed from Idvaébre a
decision was given either on the appeal or on ¢a@est for a
hearing.

46. The court ultimately accepted the petition in$kese that it instructed the
Ministry of Interior to allow the petitioner to emtlIsrael until a decision
was made in his appeal.

47.The above applies to our case as well. The apjditavas denied only
after the expulsion of petitioner 2, thus deprivinign of the ability to
exhaust his rights and confront the argumentsterdenial while he was
in Israel. Petitioner's stay in Israel, until theelsion, was legal, since an
application in his matter was pending before thepoadent. His stay in
Israel now, if the petition is accepted, will alse legal for as long as his
application to the humanitarian committee is pegdin

Violation of Family Life and the Rights of the Children

48.The hasty and illegal decision of respondent 4 tpart the petitioners'
family, broke the livelihood of the family and Igbetitioner 1 without a
spouse and her children without a father.

49.1n view of theses harsh consequences, the respbstenld have acted
without delay to bring petitioner 2 back home.
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50. Furthermore: although respondent's procedure pesvitlat an applicant
should not be removed from Israel while his appiwcais pending, and
this applies to all cases and circumstances, thialithe more so when
fundamental principles of our system are on therd - the right to
family life and a child's best interests.

51.The harsh consequences of respondent's decisipatiioners' life cannot
be overstated. With a single stroke of a pen, ttasnily was broken. The
father was torn away from his three young childred from his wife, and
it is not clear when and how they will meet agaetitioner 1 remained
alone in Jerusalem with a three-year-old boy, ayear-old girl and a six-
month-old baby. Each day of separation increasesetiision and anxieties
in petitioners' family.

52.Today, in the postiCJ 7052/03Adalah et al. v. The Minister of Interior
et al. (TakSC 2006(2) 1754, hereinafteAdalah™) era, there is no longer
any dispute that the right to family life is a lasonstitutional right in
Israel, included in the right to human dignity. §tposition received a
sweeping support by eight out of the eleven justiso presided in the
case.

53. The status of constitutional right granted to tigitrto family life, directly
affects the violation of this right and the denddla family unification
application submitted by a citizen or a residentsohel for his spouse or
children. Granting the right to family life the &ia of a constitutional right
is followed by the determination that any violatiohthis right should be
made in accordance with Basic Law: Human Dignitg arberty. It must
be based on substantial considerations and supdoyta solid evidentiary
infrastructure attesting to these consideratioss @ietermination imposes
upon the respondent a heightened obligation to taiaimn administrative
apparatus that ensures that the discretion to damyly unification
applications, a discretion which violates a pragdatonstitutional right, is
exercised only where such denial is fully justified

54.Relevant to our case are the remarks made by Brediettired) A. Barak,
who cited in his judgment idalah (paragraph 26 of his judgment)
statements made by justices and legal scholarseaoing the connection
between parents and their children:

‘[T]he right of the parents to raise their childrena natural,
basic right, whose importance can hardly be exaggdr (P.
Shifman, Family Law in Israel, vol. 2, 1989, at219). ‘The
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connection between a child and his parents who gate to
him is one of the fundamentals on which human $pde
based’ (LFA 377/05 A v. Biological Parents [21],=ra. 46).
As my colleague, Justice A. Procaccia, said:

‘The depth and strength of the parental bond, which
contains within it the natural right of a parent and his child
to a bond of life between them, has made family aohomy
a value of the highest legal status, and a violatnoof this is
allowed only in very special and exceptional case&very
separation of a child from a parent is a violationof a
natural right’ (LCA 3009/02 A v. B [22], at pp. 894-895).
(Emphases added — N.D.).

55.President Barak has further determined, in pardgrap/-28 of his
judgment:

The right to family life is not exhausted by thght to marry
and to have children. The right to family life meahe right to
joint family life. This is the right of the Israetipouse to lead
his family life in Israel. This right is violated the Israeli
spouse is not allowed to lead his family life inaksl with the
foreign spouse. He is thereby forced to choose lveneto
emigrate from Israel or to sever his relationshigthwhis
spouse...

The right to family life is also the right of the Israeli parent
that his minor children will grow up with him in Is rael and
the right of an Israeli child to grow up in Israeltogether
with his parents...

Respect for the family unit has, therefore, two eatp
The first aspect is the right of the Israeli parentaise his child
in his country.This is the right of the Israeli parent to
realize his parenthood in its entirety, the right b enjoy his
relationship with his child and not be severed fromhim.
This is the right to raise his child in his home, n his
country. This is the right of the parent not to becompelled
to emigrate from Israel, as a condition for realizng his
parenthood. It is based on the autonomy and privacegf the
family unit. This right is violated if we do not allow the
minor child of the Israeli parent to live with him in Israel.
The second aspect is the right of the child to Rarifie. It is
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based on thendependent recognition of the human rights of
children. These rights are given in essence to every human
being in as much as he is a human being, whethdt ad
minor... The child has the right to grow up in angdete and
stable family unit. His welfare demands that heas separated
from his parents and that he grows up with bothth&m.
Indeed, it is difficult to exaggerate the importanof the
relationship between the child and each of his rgareThe
continuity and permanence of the relationship wvith parents
are an important element in the proper developragctildren.
From the viewpoint of the child, separating him fran one of
his parents may even be regarded as abandonment and
affects his emotional development. Indeed, ‘the wke of
children requires that they grow up with their father and
mother within the framework of a stable and lovingfamily
unit, whereas the separation of parents involves degree of
separation between one of the parents and his chikeh’
(LCA 4575/00 A v. B [26], at p. 331).

(Ibid., emphases added, N.D.).

56. Therefore, separating petitioner 2 from his wifel d@ineir children, whose
status in Israel has been arranged, constitutesveres violation of the
natural right of the parents and the children toifalife. It seems that the
courts, in determining that such a matter justidespecial humanitarian
treatment, were aware of that. The respondent diwate also considered
this matter carefully.

57.Does respondent's decision, which so severelyte®lpetitioners' right to
family life, comply with this requirement? Can acdgon, which is
entirely based on the fact that petitioner 2 isgsteged in the population
registry as a resident of Gaza counterbalanceigi to family life and
the harsh consequences of its violation in the eadeand? All of the
above indicate that the answer to that is negative.

Respondent's Denial of the Family Unification Applcation

58. As indicated from the facts described above, nedpot 4 deported
petitioner 2 from Israel without authority, whemrcarding to respondent's
procedures, petitioner 2 was entitled to contirmesmain in Israel. Now,
in retrospect, the respondent perpetuates theticgusaused by respondent
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4 and refuses to remedy it. Petitioners' posit®rthiat such conduct is
unreasonable and is infected by extreme bad fahis is aggravated in
view of respondent’s defective conduct in handpegtioners' application.
We explain.

59.First, the "postponement of the decision” in thenifg unification
application until termination of all criminal proegings which were
pending against petitioner 2. As described aboveenathe resolution to
postpone the decision in the application was madk, one criminal file
was pending against petitioner 2, which was evédiytabbsed due to lack
of public interest.

60. Postponing a decision in a family unification apgtion, until all criminal
files pending against the person being sponsoredlased, is not a duty
imposed upon the respondent whenever he comessaaraponsored
individual with pending police investigation fileS'he option to postpone
the decision in the application under such circamsts does not appear at
all in respondent's protocol regarding the posgiohthe agencies (Israel
Security Agency and the police) in family unificati applications.
Respondent's protocol 5.2.0015 "protocol on agemmeyments in family
unification applications" concerns situations inievthcriminal files are
pending against the sponsored individual when #aily unification
application is submitted. Section 3.1.2 of the prhae provides as
follows:

When the agencies recommend to deny the applicdtios
appears in the original, N.D.) for reasons havindd with files
pending against the sponsored spouse and the Minit
Interior hasexercised its discretion and concluded that the
recommendation should be adopted and the applicatio
should be denied(this appears in the original, N.D.) a letter
shall be sent to the applicant informing him tha family
unification application for his spouse was deniad tb the fact
that criminal files were pending against the spoedspouse.
The files shall be specified in the denial letteithwan
indication that he may submit the application fog sponsored
spouse if and when these files are closed.

(Emphasis added, N.D.).

The "comments of agencies" procedure is attachddvarked/9.
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61. Therefore, even if the respondent is authorizetptstpone the decision”
in the family unification application, his authgritis in any event
discretionary. If the authority taleny a family unification application due
to the factthat police investigation files are pending agathst sponsored
spouse is discretionary, it is obvious that theéhamty to postpone the
decisionin the application under such circumstances is dilstretionary.

62.The petitioners never received a reasoned notm® the respondent, a
product of the exercise of his discretion, aboet risolution to postpone
the decision in the family unification applicationntil the police
investigation files were closed. Had the respondeitified of his position
in an orderly manner, the petitioners could hawdressed it and presented
their arguments in the matter. However, the responidas never done so.

63.And so, the family unification application remainpdnding before the
respondent, until his receipt of counsel's let@mly then, did respondent
notify that the family unification application wakenied, in view of the
government resolution. In other words: It makeddifference whether or
not the respondensic] closed the police investigation files or not, and
makes no difference that he was deported while thapplication was
pending, because now — the application is deniedgardless

64.This conduct is unacceptable. Had the applicatieenbprocessed in a
proper and orderly manner, the denial would hawnbeceived while the
petitioner was in Israel (as he is permitted toagnin Israel for as long as
an application is pending in his matter), and hellddave been given the
opportunity to present his case against the devithin the framework of
additional proceedings. Instead, petitioner 2 wiggally deported to
Gaza; the respondent denied his applicaéifiar his deportation, and by
refusing to let the petitioner enter Israel to axtahis rights, the
respondent has deprived him of the proceeding iohwie is entitled.

65.The respondent goes further arefuses to respond to the arguments
raised by the petitioners in the appeal, claiminghat these are "legal
arguments”. This is an absurd claim and a clear attempt todataking a
position. In other words, in addition to the "ladenial” of the family
unification application, the respondent refusegdspond to petitioners'
arguments against the denial itself!

66.As indicated by exhibit P/6 (the appeal letter)e thetitioners have
considerable arguments against the denial of dygptication. According
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to the respondent himself, petitioners' case iqquei and warrants a
referral to the humanitarian committee. Accordiaghe respondent's own
procedure, an applicant should not be deported tinetiproceedings in his
application are exhausted. In view of the above,rdspondent should not
rely on a situation which was illegally createdriegpondent 4, a situation
whereby petitioner 2 was removed to the Gaza Stg.should remedy
the injustice that has been caused and allow thiegpers to exhaust the
proceedings in their matter while petitioner 2niddrael.

Conclusion

67.

68.

69.

The petitioners are spouses, and there is no éidpat they have lived
together in Jerusalem with their young childrene Tgetitioners' family
unification application was pending when petitioRewas expelled to the
Gaza Strip, and the proceedings therein still hatebeen concluded — as
they have now been referram) the recommendation of the respondent
to the humanitarian committee established in acmrd with the
temporary order.

According to respondent’'s procedure, petitiones 2ntitled to remain in
Israel for as long as the proceedings in the aptitio are yet to conclude.

However, in this case, a third party has intervenedspondent 4. This

party, which has never been authorized to remoperaon from Israel,

deported petitioner 2 from here — without authgnitybreach of the rules

and proceedings set forth in law and contrary ® pinocedure of the

Minister of Interior, a procedure which reflecte throper balance between
human rights and public interests.

70.This petition is directed solely to remedy thisustjce, so that the

petitioners will be able to continue to exhaustirthigghts vis-a-vis the
Ministry of Interior, without having their familyeparated and torn apart
while the proceedings take place — proceedings lwhtay indeed
terminate in the approval of the family unificati@pplication, given
petitioners' substantial arguments and the fadtttreamatter was referred
to the humanitarian committee.

In view of all of the above, the honorable courthereby requested to

accept the petition and order the respondents pyoap the entry of
petitioner 2 into Israel, in order to enable himetdhaust his rights vis-a-
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vis the authorities. In addition, the court is hBreequested to order the
respondent to pay petitioners' costs and legal fees

Jerusalem, October 4, 2011

Noa Diamond, Adv.
Counsel to the Petitioners

(File No. 69896)
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