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1. Before us is a motion for leave to appeal from jidgment of the District
Court in Tel-Aviv-Jaffa (Honorable Judge D. Kard#eyer), in which the
issue of liability in a civil claim filed by the BRpondents against the State of
Israel, the Petitioner herein, was resolved. Thantiwas filed for damages
allegedly suffered by the Respondents as a refaltland clearing operation
carried out by the state in 2000 in land ownedhgyRespondents. During the
operation, greenhouses which were located ondhis, lwere destroyed.

2. The District Court found that the land clearing g®n was not a "wartime
action" and therefore the state was not exempt fiahility under Section 5
of the Civil Wrongs (Liability of the State) Law 52-1952 (hereinafter: the
Civil Wrongs Law). The District Court further found that the Resgents
established the elements of the tort of negligendkis case and consequently
held the state liable for the damage sustained dgp&hdents. Nevertheless,
the District Court held that the Respondents hedrdributory fault at the rate
of 40%.

3. The District Court's finding that the land clearimgperation was not a
"wartime action" was based on the interpretatiothaf term by the Supreme
Court in the Bani '‘Odeh case (CA 5964B&ni 'Odeh v. the State of Israel
IsrSC 56(4) 1 (2002)). At the time the Bani 'Odatigment was rendered, a
definition of the term "wartime action” was not luded in the Civil Wrongs
Law. The Civil Wrongs Law was amended in 2002 amdy athen the
definition of the term "wartime action” was addéeéreto (Civil Wrongs Law
(Liability of the State)(Amendment No. 4), 5792-200B 1862 (hereinafter:
Amendment No. 4). The court held that amendment No. 4 did notyapp
Respondents' claim due to the fact that the eweitksrespect of which such
claim was filed took place in 2000. The court ferttheld that the purpose of
Amendment No. 4 was to change law in force conogrriwartime action”
rather than clarify it. Therefore, the District Cobeld that the term "wartime
action" should be interpreted in the same way & wderpreted in judgments
preceding Amendment No. 4.

Firstly, the District Court rejected the argumemhiatt the land clearing
operation should be classified as a "wartime attionly because it was
carried out during the "second intifada”, which bagady been recognized by
the courts as a state of combat. The District Cetated that it has already
been held that "For the purpose of Section 5 abithespature of the period
during which the tort was carried out is not a dact.e., the fact that it is
wartime, and it is not enough that at such timeaetion is being carried out by
the army. Even during wartime, many actions takgthle army do not justify
exemption under Section 5" (CA 623/83vy v. the State of Israel IsrSC
40(1) 477 (1986)).

4. Hence, the District Court continued to classify thgeration in accordance
with its particular characteristics. The Distriad@t held that the land clearing
operation was required due to a military-operatiom@ed and that it was
intended to prevent, or at least, to reduce, hostifrorist activity which was
carried out from or under the cover of the greeskesuand was aimed at the
road adjacent to the greenhouses. It was furthiet thet the land clearing



operation put the operating forces at risk, ridkioh actually materialized
when the forces that carried out the land cleadpgration came under fire.
On the other hand, it was held that the force thatied out the land clearing
operation was a combined force of the army andcihié administration. In
addition, the District Court held that in spite thfe military-operational
purpose of the operation, it did not have the matdractive combat or an "real
time" operation, as the commander of the battatibthe area stated in his
testimony. The process of deliberation and consaiftavhich preceded the
operation also served as an indication of its abwtare. In view of all of the
above, the court concluded that the land clearpeyation was not a "wartime
action”, and therefore proceeded to the next stagehich it examined
whether the elements of the tort of negligencetedim this case.

. The District Court held, based on the judgment eead in HCJ 24/9Timraz

v. the Commander of IDF Forces in the Gaza StriplsrSC 45(2) 325 (1991)
(hereinafter:Timraz), that the authority of the state to carry out taed
clearing operation stemmed from international lawhich allows the
destruction of private property where there is htany-operational need to do
so and where a reasonable correlation exists batwe military objective
and the action taken. However, the court also rdked in addition to the
authority afforded to the state by internationat,lat is also subject to the
principles of Israeli administrative law, as statedHCJ 2056/0Beit Surik
Village Council v. State of Israe] IsrSC 58(5) 807 (2004). These principles —
the court held — were not fully followed. It waslth that the state should have
officially notified the Plaintiffs, in writing, ofits intention to carry out the
land clearing operation. It was further held the bral warnings given to the
Plaintiffs that the army would have to destroy greenhouses if the hostile
terrorist activity carried out from within them ddinot stop, were not
sufficient. The District Court rejected the state€wim that any prior
notification of the land clearing operation woulavie put the operating forces
at risk of an ambush or booby traps. The court kieddl a general notification
of the intention to carry out the land clearinge@ion, without giving any
details concerning the specific date set for theragon, could have been
given. The District Court also held that Respongemnght to have a hearing
was not properly fulfilled. It was held that altighuthe right to have a hearing
could not have been fully fulfilled in view of thésk that the date of the
clearing operation would be revealed to hostilétiezg, a short hearing could
have been held before the military commander whoeat at the scene during
a preliminary visit to the Icoation. It was heltht the state could not rely on
previous discussions held with the Respondentb@setwere held before the
decision to carry out the operation was made. Finalwas held that the land
clearing operation was not the "less damaging measuhich could have
been taken for the purpose of stopping the hosilerist activity. It was held
that the most significant factor in putting an eéaduch terrorist activity was a
military post which was built in the area, the ei@t of which did not require
clearing the area surrounding it. In view of theskninistrative flaws, the
court found that the state acted negligently irmryeag out the land clearing
operation.



6. The District Court also found that there was a ahaennection between the
negligence and the damage due to the fact thaexieeution of the land
clearing operation without giving prior written mfatation and without a
hearing "frustrated to a large extent Plaintiffeility to take action in an
attempt to have the fateful decision withdrawnableast to reduce its scope".
Therefore, the state was held liable for Resporsidamages.

The District Court also held, beyond need, thatstiaée may be held liable for
damages under international law as well. This igdivas based on the fact
that in certain cases, the state does comperesageatia, parties injured as a
result of military actions. The District Court adtd#at inTimraz it was held,
with respect to cases of seizure and demoliticat; th

Article 53 of the Fourth Geneva Convention doesstipulate
a duty to compensate. However, IDF authorities comign
compensate injured parties in the spirit of Arti@2 of the
Hague Regulations (whether under the Order comnugrni
Claims (the Gaza Strip Area) (No. 425), 5732-19383,
amended, oex gratia (Timraz, page 335).

The District Court found that in this case "seizarel demolition" took place
(rather than demolition only) and therefore thetestaad an obligation to
compensate the Respondents for their damages irdacee with
international law as well.

Finally, the District Court held that a contributoiault at the rate of 40%
should be attributed to Respondents due to thetfeattalthough they were
aware of the possibility that a land clearing operawould be carried out,
they did not prepare themselves in advance for samurrence and did
nothing to mitigate their damages, by locating raldéive land for the
greenhouse, for instance, or by making the propeangements for
transferring equipment away from the greenhouse.

The Parties' Arguments

7. The state's arguments revolve around two maingattions: the classification
of the operation as an activity which is not a "ivae action"; and the finding
that the land clearing operation was affected byiatstrative flaws.

The state claims that the objective of the opematiothe prevention of
shooting or other hostile terrorist activity — iodies that the operation was a
"wartime action”. The state further emphasizesrible involved in the land
clearing operation, a risk which, as mentioned abawaterialized when the
operating forces came under fire. The state clditasthe mere fact that the
operation was planned in advance and that legaultation was obtained —
do not nullify the "wartime" nature of the operatiand that legal consultation
and assistance obtained in the course of an opeahtactivity, when possible,
is required in order to uphold the proportionajiynciple. The state further
claims that the definition of the term "wartime ianot' as it appears in
Amendment No. 4 should have been applied by wagnafogy, and it wishes



to rely, in that matter, on the judgment in CA 9&%&IHatib v. the State of
Israel (not reported, November 4, 2008) (hereinafitatib).

As to the argument that the land clearing operatMas not affected by
administrative flaws, the state argues that theribisCourt deviated from the
rule that the court does not replace the discregicthe competent authority —
in this case the army - with its own discretion.céing to the state,
providing Respondents with written notice and haida hearing could have
put the operating forces at risk or postponed heration which was urgent
due to the prolonged hostile terrorist activity athiwas carried out from the
area. The state claims that the army's position feasulated after having
exercised its professional discretion. It is alsguad that the finding that the
military post should have been built first and tlhed clearing operation
should have been carried out only later, if requirevas not properly
established. The state points out that the Dis@murt found that the hostile
terrorist activity in the area of the greenhouses \wstopped as a result of a
combination of several actions, including the aocecof the military post and
the land clearing operation. The state claims thatiew of this finding it
cannot be stated that the land clearing operatias nmot necessary. The state
further claims that if and to the extent that thespondents were of the
opinion that the state's actions were affectecatministrative flaws, they
should have exhausted the administrative coursetidn, for which they had
two days, after being given a specific oral warnimghat regard. Finally, the
state wishes to appeal the court's finding thatai$ liable under international
law. According to the state, the fact that in dertaases it compensates injured
partiesex gratia, does not entitle the Respondents to receive cosgpien
under the law.

. The Respondents, on their part, object to the grgraf leave to appeal and
are of the opinion that the state did not show caalse why a final judgment
should not be rendered, following which both parisll have the right to file
an appeal. On the merits, the Respondents claantkie state undertook,
within the framework of another legal proceedindc(H1075/97) to give the
Respondents at least 30 days’ advance writtercenathould a decision be
made to demolish the greenhouses. It should belrtbeg according to the
state, said proceeding pertained to an admingg&ratiemolition of the
greenhouses, which, as the state claims, were wititout a permit, and
therefore its undertaking did not apply to demeiitiresulting from an
operational need. As to the classification of tedl clearing operation as an
action which does not fall within the definition af "wartime action”, the
Respondents rely upon the reasoning of the Distiairt and emphasize that
according to theBani '‘Odeh precedent, the all the characteristics of the
operation should be examined, and the fact thlaadt a military objective is
not sufficient in order to classify it as a "warénaction”. The Respondents
also claim that Amendment No. 4 to the Civil Wrongsv does not apply to
events which took place prior to its enactmentjuding the case at hand,
because the objective of the amendment was to dxpgae limited
interpretation the courts had given in the pasth® definition of "wartime
action". The Respondents also note that Amendrient7 to the Civil
Wrongs Law (which was partially struck down in H&J76/05Adalah — The



Legal Center for Arab Minority Rights in Israel v. the Minister of
Defense(published in Nevo, December 12, 2006) provides ithmay also be
applied retroactively (as of a date stipulated ty Minister of Defense) and
therefore, the legislator's silence in Amendment Moindicates that its
intention was that the amendment would apply ordynfhere on in.

As to the state's negligence, the Respondentsupy the findings of the
District Court.

The Respondents further claim that during the speriod of time they had
available to them after having received a notifaatregarding the state's
intention to demolish the greenhouses, their adproontacted the state
attorney's office both orally and in writing, buefbre these measures were
exhausted. the greenhouses were demolished. Therdfte Respondents
claim that they did not have the chance to turthécourt in order to exhaust
the "administrative course of action”. Finally, tRespondents request that
Regulation 410 of the Civil Procedure Regulatiofi$44-1984 (allowing to
discuss the motion as if it was the appeal its#gll not be implemented so
that instructions may be given to narrow the samipigsues to be discussed in
the appeal and in order to enable the Respondefits & counter-appeal.

9. We have resolved to discuss the motion as if léa\appeal were granted and
as if an appeal were filed pursuant to the leaventgd. The appeal is
accepted. In view of this outcome, there is nagérnany relevance to the
findings of the District Court concerning contribot fault, and therefore we
did not find that discussing the motion as if itreveéhe appeal itself would
have a detrimental effect on the Respondents’ piwre rights. Furthermore,
we did not find that the state's motion was undsfilm a manner that would
infringe upon Respondents' ability to respond ®alguments raised therein.

The Negligence Issue

10.The District Court based its finding of the statetgligence towards the
Respondents on three main foci: the failure to pi®wvritten notice of the
intention to demolish the greenhouses; the failarbold a hearing before the
commander on site and the use of an unnecessarjoing measure (in view
of the availability of another, less injurious meaas. The examination of
these three foci leads to the conclusion that ithdirfg concerning the state's
negligence cannot be upheld.

As to the first two foci — the failure to provideitten notice and the failure to
hold a hearing — even if we assume that the stagenggligent (an assumption
which is not clear of doubt) — there is no factoalisal connection between
this negligence and the damage caused to Respsndenmt the damage
resulting from the demolition of the greenhousesorider for a factual causal
connection to exist, it is not enough that thegadtk negligence of the state
prevented the plaintiffs to take certain courseaation, the exercise of which
might have prevented or reduced their damages. A factusdal connection

exists only where it is established, on the balamic@robabilities, that the

courses of action the Respondents were denied dwave actually prevented



11.

the damage or at least a part thereof. A vaguecehtmprevent the damage
does not establish a causal connection. As heliflaiul (CivFH 4693/05
Carmel-Haifa Hospital v. Malul, published in Nevo, August 29, 2010) it
cannot even establish the right to relative comaims, on the probability that
the damage would have been prevented had the R$mmsnbeen given
written notification or a hearing before the comuh@non site. However, the
Respondents did not raise any argument concermolgaple compensation
and therefore we shall not discuss this optioerdgth.

In this case, it was not proven that had the Redgais been given written
notification — after they were already given oratices of the possibility that
the state would have to demolish the greenhouseddalthe terrorist activity
which was taking place under their cover — they ldave taken a different
course of action. Furthermore, it was not proveat t different course of
action would have brought a different result. Thens applies to a hearing
before the commander on site. The District Courtepted the state's
argument that a "full" hearing could not be heldobe making a decision to
carry out the land clearing operation. However,wias held that the
Respondents should have been granted the oppg@rttmitpresent their
arguments to the commander on siteer the decision to carry out the land
clearing operation was made. It seems that thecdsato succeed in ax
post facto hearing, during a visit held on site or after éineval of the forces in
charge of the demolition, are low. This does noamthat such a hearing is
worthless, and indeed, the courts have held thateva "full" hearing may not
be held, a hearing in a narrower format should tantgd. However, the
administrative flaw of denying a hearing, even inarow format, does not
necessarily establish the right to be compensatetbrt. The right to be
compensated depends, at a minimum, on the exist#nae adequate causal
connection between the negligent act and the damBge chances that a
hearing held in the format that was available atdhse at hand would have
brought different results is not high enough tabkksh liability in tort. In any
event, the burden of proving the existence of asakhoonnection lies on the
Respondents — and they have not met it.

As to the third focus — selecting an unnecessargsome — the District Court
held that "a combined system of measures causeeftbetiveness of the
damage to decrease (page 61 of the judgment). Theasures includedter
alia, the erection of a military post. The District Coheld, as aforesaid, that
the erection of the military post did not requitee tclearing of the area
surrounding it. The District Court based this fimglion the testimony of the
sector brigade commander, who testified that:

It is preferable to have a completely clear areawe live with
a population and we do not want to destroy (thirfgs)}hem.
That is, the erection of the military post, at teas far as | am
concerned, does not mean an immediate land cleanihigh
means complete destruction” (page 118 of the pobtoc

In view of the above, the District Court held that attempt should have been
made to build the military position without demabiisg the greenhouses.



However, a distinction should be drawn betweemnginestion whether the land
clearing operation was required in order to buile military position — which
was answered in the negative by the sector brigamlamander in his
testimony — and a completely different questionjciwhs, whether the land
clearing operation was required in order to prevkathostile terrorist activity
which was carried out under the cover of the greasés, as a complementary
measure to the erection of the military post. Wi#spect to this latter
guestion, the sector brigade commander was asked aross-examination:

So why did you not start with the erection of thaitary post
following which you could have decided whether lahearing
was required?"

The answer of the sector brigade commanas:

Due to various operational considerations. In,facbok many
days to carry out the land clearing operation amehyrdays to
build the military post. It did not happen in oreyd

After this answer, the sector brigade commander meatonger asked about
the nature of the operational considerations hetioreed. It should be added
that the sector brigade commander further saidisnctoss examination that
the land clearing "did not fully solve [the shogtiproblem — E. R.], it held the
shooting into Qalgiliya) page 115 of the protocahd that a "significant

decrease" in the shooting was caused "the landirigdhe military post, and

a high observation point, arrests and so on, all tpgether". The sector

brigade commander confirmed that out of all theseasures the "most
significant measure was the erection of the milifgost” and that the post had
"a significant contribution within this combinatigrout he also clearly stated
that "there is no one action, as good as it mayha¢,can stop the shooting. It
is a combination of several things" (page 116 efglotocol).

An examination of all of the above does not suppdihding that the hostile
terrorist activity carried out under the cover b€ tgreenhouses could have
been prevented without the land clearing operatidre only fact that was
established was that the erection of the militargtper se did not require land
clearing; This does not mean that land clearing was required as an
additional complementary measure in order to shap terrorist activity. In
fact, the sector brigade commander emphasizedsitestimony that none of
the measures mentioned was sufficient in and effite stop the shooting. In
addition, the sector brigade commander pointedimutis testimony that a
significant period of time was required for theatien of the military post as
well as for the execution of the land clearing agien. It should also be taken
into account that through-out that period, the if@gerrorist activity which
was carried out under the cover of the greenhocsesnued and put human
life at an actual risk. In view of the above, ithoat be held, based on the
above testimony of the sector brigade commandet, ttie erection of the
military post alone, without carrying out land cieg, would have achieved
the objective of the operation to the same extent.



12.

13.

We cannot deny that the answer given by the sécigade commander to the
guestion why the effectiveness of the military paktne was not examined
before the decision to carry out the land cleaopgration was made — "due to
various operational considerations” — is somewlague. However, it was

Respondents' attorney who chose not to further sarthe sector brigade
commander on this issue. In addition, the answesrgby the sector brigade
commander indicates that "such operational corsigers” included the

consideration that examining the effectiveness haf military post over a

prolonged period of time could have extended threodeaduring which human

life would have been put at risk. In any eventyviaw of the fact that the

sector brigade commander unequivocally testifiedt th combination of

measures was required in order to cope with thetstgpwhich was carried

out under the cover of the greenhouses, it caneohddd, based on his
testimony, that the land clearing was not necessary

Note: the burden of proving this argument — theuargnt of negligence — lies
on the Respondents. The alleged negligence oft#te s the failure to take a
less injurious measure — gives rise to an admatiser cause of action as well.
However, this does not shift the burden imposednupee plaintiff in a
damages claim to establish the elements of the tort on the lalaof
probabilities.

Finally, it should be pointed out that the Distri@purt did not consider the
guestion of whether or not the state owed a dutyané to Respondents, and
more specifically — the question of whether or retbreach of an
administrative duty that is incumbent upon the arithh necessarily entails a
breach of the duty of care incumbent upon it. Ashaee concluded that other
elements of the tort of negligence were not eghbll — negligence and causal
connection — there is no need to discuss this cexriptue.

Definition of "wartime action" and Amendment No. 4

In view of our finding that not all the elementstbé tort of negligence existed
in the state's action, it is no longer necessanyisouss the question whether
this action was a "wartime action” providing thatetimmunity from liability.
However, we shall briefly discuss the state's amgunthat Amendment No. 4
applies retroactively.

The definition of the term "wartime action" undemt various changes (for a
review seeHCJ 8276/05Adalah — The Legal Center for Arab Minority
Rights in_lIsrael v. the Minister _of Defense (IsrLR [2002] (2), 352,
(hereinafter:Adalah) paragraphs 1-6 of the judgment of President AaBa
In Adalah it was held that:

Against the background of these events [the evehthie second
Intifadah, E.R.], and in view of the interpretatigiven to the
expression “combatant activity” [wartime actiorgrislator’s note] by
the Supreme Court iBani Ouda v. Sate of Israel [1], which in the
opinion of the Knesset was too narrow, there whsther attempt to
regulate in statute the question of the state'siliig for damage



caused during the Intifadeh. The government-sp@&usalraft law
that was formulated in 1997 was once again tabtethé Knesset.
This time the legislative attempt was successfaj the Knesset
adopted (on 24 July 2002) th&orts (State Liability) Law

(Amendment no. 4), 5762-2002 (Adalah, paragraph 6 of the
judgment of President Barak; all emphases appeathén
original).

Amendment No. 4 was similarly interpreted in Igtetgments and it was held
that Amendment No. 4 should not be applied retreelst to events which
occurred prior to its enactment. Thus, for instamceCA 8384/05Salem v.
the State of Israel(published in Nevo, October 7, 2008) it was stipedahat
"the court does not apply in this case AmendmentNtw the Civil Wrongs
Law 5762, which has expanded the definition oftdren ‘wartime action’ and
has significantly narrowed the liability of the seity forces acting within the
framework of the confrontation with the Palestisarfparagraph 3 of the
judgment). In LA 10482/0Alauna v. the State of Israe(published in Nevo,
March 17, 2010) it was stipulated that "the CivirdNgs Law, in its original
version, did not include a definition of the terfwartime action’. In 2002, the
law was amended in order to clarify the term... thsecbefore us occurred in
1992, and therefore this broad definition cannsistsus” (paragraph 8 of the
judgment)(and see also LA 8484/0lizan v. the State of Israel(published
in Nevo, June 10, 2007).

14.The state requests, as aforesaid, to refer to tigensents made in the
aforementioned matter dflatib in order to support its argument. In that
matter it was held that the District Court used tiedinition of "wartime
action" which was added in the framework of Amendtri¢o. 4 "by way of
analogy —inter alia, based on the assumption that it does not chamge t
existing situation." (See paragraph 24 of the judgth However, the state is
not of the opinion that Amendment No. 4 did notra@the definition set by
the court inBani 'Odeh. The state claims that the definition which wadext
to the Civil Wrongs Law within the framework of Am@&ment No. 4 should
apply to this case just because it is broader thandefinition used by the
courts before Amendment No. 4. aas enacted Therefloe statements made
in Hatib do not support the state's position. FurthermaneHatib, it is
precisely because the District Court assumed tmaémdment No. 4 did not
change the existing situation that it held thate"tapplicability of the
exemption provision was examined — by the two msta — in accordance
with the relevant precedents (mairBani 'Odeh). Therefore, the claim that
Amendment No. 4 applies to our case is rejected.

Liability under International Law

15. The District Court held, as foresaid, that the Resignts have a cause of
action against the state under international lawels This argument cannot
be accepted within the framework of the proceediefpre us. A civil action
is not the adequate proceeding for examining tlgriraent that the state
breached the duties imposed upon it under intemnatilaw, including the
duty to pay compensation in certain cases. Theraoisdispute that the



Respondents, by themselves and as individuals, alaay their rights under
the Hague Convention which was incorporated in&lghaeli legal system as
customary international law (see HCJ 606Aub v. The Minister of
DefenselsrSC 33(2) 113, 119-121(1979)). However, the cl#nat the state
exceeded the powers vested in it under interndtiama(for instance, because
it did not comply with its duty to pay compensatifum land expropriation)
should be brought within the framework of an adstmative proceeding, in
accordance with security legislation enacted by nmtary governor in
charge of Respondent's area, or within the framkewbia petition filed with
the Supreme Court sitting as the High Court ofidagisubject to the regular
rules applicable to this proceeding).

Even if we assume that as far as a civil clainoiscerned, the authority is not
exempt from its liability only because the indivadudid not exhaust the
administrative proceedings (although this may bear the existence of
contributory fault) — the situation is different @ the individual wishes to
use a non-tortuous cause of action, but rather dmirastrative or
constitutional one. Therefore, Respondents' righie compensated cannot be
directly based on the breach of the state's dutie®er international law - at
least within the framework of this proceeding.

Therefore, the appeal is allowed and the judgmérhe District Court is
abolished. Under the circumstance an order foisdesiot rendered.

Vice President

Justice E. Arbel

| join the judgment of my colleague Vice PresidEnRivlin.

The issue of the state's liability for a "wartimaian” which grants the state
immunity from liability underwent various changes¢, inter alia, HCBICJ
8276/05Adalah — The Legal Center for Arab Minority Rights in Israel v.
the Minister of Defense (IsrLR [2002] (2), 352. The Knesset was of the
opinion that the Supreme Court's interpretatiorihef term "wartime action”
was too narrow, and on July 24, 2002 @iell Wrongs Law (Liability of the
State)(Amendment No. 4) 5762-2002B 1862 was passed (hereinafter:
Amendment No. 4, and the definition of the term "wartime actiowas
added.

Indeed, Amendment No. 4 does not apply to evenishmbccurred before its
enactment, as was also held in previous judgmdritgsocourt, referenced by
my colleague in his opinion. The case at hand @edun 1992, and therefore
the broad definition of the term "wartime actiors'iaappears in Amendment
No. 4 does not apply thereto (CA 5964Bani 'Odeh v. the State of Israel
IsrSC 56(4) 1 (2002); CA 9561/0%atib v. the State of Israel(not reported,
November 4, 2008)).



| agree with my colleague the Vice Presdient, thatfinding of the District
Court concerning the state's negligence cannotpbeld. It was not proven,
before the District Court, that the failure to pd® written notice to the
plaintiffs of the intention to carry out the lankgaring operation, the failure to
hold a hearing before the commander on site, a$ agelthe use of an
unnecessary injurious measure, caused the damageed in the demolition
of greenhouses. Causal connection between thegeegk and the damage
was not proven. The Respondents failed to medtuhden placed upon them.

| therefore concur with and join the conclusion mf colleague that the
examination of the entire circumstances of the class not enable us to hold
that the prevention of the hostile terrorist at¢yiwhich was achieved by the
demolition of the greenhouses could have been aethievithout the land

clearing operation, even if it was established tlaad clearing was not
required in order to build the military post.

As aforesaid, like my colleague, | am of the opmtbat the appeal should be
allowed and the judgment of the District Court dddee abolished.

Justice

Justice H. Melcer:

| agree with and join the judgment of my colleagviee PresidenE. Rivlin.

| am also of the opinion that the Respondents ddawe a cause of action in
tort against the state, but it seems to me thatitld be adequate to consider —
taking into account the entire circumstances of tase — to somehow
compensate the Respondents in accordance withityelagislation enacted
by the military governor in charge of their areagogratia (see: HCJ 24/91
Timraz v. the Commander of IDF Forces in the Gaza t&p, IsrSC 45(2)
325 (1991)).

Justice
Held as specified in the judgment of the Vice Rtest E. Rivlin.

Rendered today, 11 Av 5771 (August 11, 2011).

Vice President Justice Justice



