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Abstract

One of the central challenges of international law is the enforcement 
of its rules, since states often do not fulfill the obligations they have 
assumed under international treaties or the duties of customary 
international law, which is binding on all states. For this reason, a 
number of international enforcement bodies, such as international courts 
and international investigative commissions, have been established in 
recent years. The jurisdiction of these bodies is to examine the manner 
in which states implement norms of international law. (Concurrently, 
these bodies also examine the behavior of individuals, both those who 
operate in the name of a state and those who operate independently 
of the state.)  International law has also been imposing an increasing 
number of procedural obligations upon states. These duties are aimed 
at ensuring that the states themselves effectively investigate allegations 
that they committed violations of international law, and that they put 
on trial those responsible for such violations. 

Armed conflicts are a clear example of an area in which there is 
a serious problem of under-enforcement of the rules of international 
law. There is, however, an increasing trend toward strengthening 
international and domestic enforcement mechanisms. Situations of 
armed conflicts are governed primarily by the rules of international 

* Translated by Amy Yourman.
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humanitarian law (or the laws of war), which restrict the behavior 
of combatants during armed conflicts, and in certain cases also by 
human rights law. These laws impose many duties on the state, which 
may perceive adherence to them as delaying victory on the battlefield 
or as giving the adversary (who may not abide by the relevant 
rules) an unnecessary advantage. For this reason, there is a great 
deal of apprehension that states will not fully implement the rules 
of international law applicable to situations of armed conflict. And 
in fact, many states do not adequately adhere to the laws of armed 
conflict, and some object to the applicability of human rights laws in 
such situations.

In order to strengthen implementation of the provisions of 
humanitarian international law, international criminal tribunals and 
commissions of inquiry, such as the Goldstone Commission have been 
established in recent years. Moreover, lively debate in the diplomatic, 
political, legal, and academic arenas accompanies the question of 
what rules and mechanisms a state that is involved in armed conflict 
should adopt in order to investigate suspicions of violation of relevant 
international laws.

This policy study summarizes and clarifies the rules of 
international law defining the minimum conditions to be met by an 
investigation of a suspected violation of international law in situations 
of armed conflict. It locates the areas in which Israel’s investigative 
methods fall short of international law requirements and proposes 
means to improve Israel’s compliance with those requirements. The 
main principle of the proposals is to make changes in the manner in 
which the IDF initiates investigations, and the establishment of a new 
institution to supervise investigation of certain suspected violations 
of international law applicable to situations of armed conflict. We 
fear that without such reforms, there will be an increasing number of 
attempts on the part of international bodies to carry out investigations 
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themselves regarding the manner in which Israel complies with the 
provisions of international law in the course of armed conflicts in 
which it is involved.

The first issue that the study deals with at length is the question 
of when to initiate an investigation. In this matter, we have found 
that the present policy of the Military Advocate General (MAG) 
Corps leaves too much flexibility as to the circumstances in which 
criminal investigation should be initiated, and permits too much room 
for an “operational inquiry” (or unit debriefing) as a substitute for 
criminal investigation. As a result, criminal investigative methods 
were employed at too late a stage in the investigation process and 
in a manner that did not permit adherence to the international law 
principle of “effective investigation,” if indeed such methods were 
employed at all. The study calls for the adoption of clearer criteria 
with respect to initiating a military investigation, and the reduction of 
the use of operational inquiries as a substitute for a full investigation. 
Our recommendation is that the Military Advocate General order the 
initiation of a criminal investigation not only in any case in which there 
are allegations or suspicions regarding a serious criminal offense, but 
also in any case in which there was a civilian death or serious injury 
to civilians, that was, as it appeared, unexpected or unjustified.

The second issue this study deals with is whether the IDF 
criminal investigations meet the conditions set forth by international 
law for handling inquiries regarding violations of the laws applicable 
to situations of armed conflict—primarily the requirement that the 
investigation be independent, impartial, and efficient. The study 
concludes that the central problem in the IDF’s handling of the 
investigations lies in the low level of civilian supervision over 
these investigations and the MAG’s decision-making process. After 
evaluating the tools at the disposal of the Ministry of Justice and the 
Supreme Court, we have concluded that the MAG operates without 
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any effective outside civilian supervision. The problem is exacerbated 
in view of the MAG’s dual roles—he is the chief legal counsel to 
the military, as well as the highest official making the decision as to 
the initiation of investigations and filing of indictments for suspected 
violations of international law.

The third issue the study deals with is the manner in which an 
examination of general policy and the decisions of the political 
level should be carried out where there is a suspicion that they are 
in contravention of international law. We are not asserting that there 
should be an actual criminal investigation in such cases, but we point 
out that no legal examination of these subjects is carried out in Israel, 
and there is no outside supervision of the decisions of the political 
level in terms of their adherence to the provisions of international law 
(except for the theoretical possibility that criminal investigations could 
be carried out in such cases by the Attorney General, a possibility that 
has never been resorted to).

While with respect to the first issue a solution may be adopted 
in the framework of the existing structure, the last two issues must 
be rethought with respect to the existing investigatory institutions. 
In this context, we propose establishing a permanent civilian body 
that would have supervisory authority of investigations, as well as 
authority to examine a specific policy adopted at the political level. 
The study includes a detailed proposal to establish such an institution, 
including its structure, authority, and the principles according to which 
it would operate. This body would carry out external supervision of 
the decisions of the MAG regarding initiation of investigations and 
filing indictments, and would be able to examine the decisions of the 
political level and the degree to which they are consistent with the 
rules of international law.

 



  


