








126 THREAT

at—“Father, when are you coming home?” One of us might say,
“in a month’s time”. He will become a liar in the eyes of his
children (and that is very bad).

A prisoner’s wife might be so overcome by hope, that she might
clean the house every time one of her husband’s “theoretical”
dates of release approaches ... Her foolishness might also be so
great, so as to drive her to go and wait for the husband by the
checkpoint ... .2

In short, “hope is synonymous with anxiety and anguish. It is bad.
It should not be tried, neither at home, nor at prison. HOpe should
be annihilated.”

I can attest to the fact that during all my years representing admin-
istrative detainees, beginning in 1988, I never met a single detainee
who was cured of cyclical hope, or who gave up the belief that the
High Court of Justice (HCJ) would release him and this despite
the fact that the proportion of petitioners released by HC] decision
never even reached 1 percent. Nor do I know a single woman who
abandoned her expectations that her detained husband would be
released by the end of the term.

BETWEEN ADMINISTRATIVE DETENTION AND CRIMINAL
PROCEDURE

By power of military legislation, the occupation authorities have
additional means to counter a danger that a person poses to
security—as they see it. The military prosecution is authorized
to charge a person before a military court and obliged to do so
whenever evidence acceptable in the court has been or can be
made available. It is the right of the individual not to be subject
to the harsh measure of administrative detention if accusations
can be brought against him in criminal proceedings, which make
defense possible.

The authority of the HC]J, which is binding on military judges,
states that where a threat posed by an individual’s activities can be
prevented by criminal procedures, administrative detention should

not be invoked:

The [administrative] detention is intended to prevent and to
thwart a security danger resulting from acts that the detainee is
liable to commit, where it is not reasonably possible to prevent
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them by taking regular legal measures (a criminal proceeding) or
by an administrative measure less severe in its results.’

Moreover, the use of criminal procedure cannot be renounced solely
due to the difficulties caused by the sensitivity of the information,
its sources, or the means of its acquisition. A thorough and
comprehensive investigation should be carried out even in such
cases, while aspiring to base charges on open, evidential material,
admissible in court.?

This jurisprudential practice has been stretched thin over the years.
The brakes originally intended to safeguard human rights lost their
strength. Military judges do not condition the authorization of the
orders by the existence of a proper investigation. In their decisions,
they accept the prosecution’s arguments that an investigation cannot
be effective while only open evidence is used and full investigation
is not possible because of the “sensitivity of the information,” and
“the fear of exposing sources,” and that the administrative detention
order was lawfully issued even though the detainee had been only
ostensibly interrogated or not at all.

‘Furthermore, administrative detention orders were issued against
the accused when the prosecution’s request to detain them until
the end of judicial proceedings had been rejected, so that they
were scheduled to be released on bail. Even these orders have been
approved by military judges. Presently, there is a specific provision
authorizing the judge to postpone the execution of his decision of
the release on bail if the prosecutor requests “to bring the case before
the military commander ... to consider issuance of an administra-
tive detention” so that the release be prevented.!! In the wake of
this development in criminal procedure, judges began to approve
administrative detention orders accepting the prosecution’s futuristic .
argument that “it was obvious,” even though admissible evidence
exists that the person’s indictment will be followed by release on
bail. And if this were not enough, administrative detention orders
have been 1ssued in recent years agamst*persons who had completed
their pI‘ISOﬂ sentence, on the very day of their release.

Regardmg the interaction between administrative detention
procedures and detentmn as part of criminal procedure, the HC]
ruled that if the court: decided to release the accused, the military
commander was not empowered to detain him administratively on
the basis of the same charges as a different material is needed for
the purpose.!* The HC]J deviated from this resolution in a 2007






