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Judgment

Justice U. Vogelman

The petitioners in the petition at bar are resid@fthe villages Beit Sira, Saffa, Beit Liqya, Kbatha al
Misbah, Beit 'Ur at Tahta, Beit 'Ur al Fauqa (headier:the villageg, the council heads of these villages



and the Association for Civil Rights in Israel [ARQnN the context of this petition, they seek tstruct
respondents 1-3 (hereinaftehe respondent} to allow free pedestrian and vehicular movement o
Palestinians on Road 443 and on the “Beituniya Rdhd respondents are also requested to remove all
permanent roadblocks blocking access from thegalieto Road 443.

General Background

1. Road 443 (hereinafteRoad 443or the Road connects the area of the Ben Shemen interchange
inside Israel to the Ofer camp intersection (nbarGivat Zeev settlement). The total length of the
Road is 25.5 kilometers. The petition at bar cons¢he eastern part of the Road which runs inside
the Judea and Samaria Area (hereinafferdea and Samariaor the Area), between the
Maccabim-Reut crossing to the west and the Oferpciamersection to the east. The length of the
aforesaid segment of the Road is some 14 kilomefehe road is used, as defined by the
respondents, “as the main traffic artery connediiregcoast and the Modi'in block to the Jerusalem
area. Along with Road No. 1, Road No. 443 is on¢heftwo main traffic arteries leading to the
capital”. The Road is also used as an access toulseaeli settlers in the Judea and Samaria sector
As relayed by the respondents, some 55,000 residigatin these communities. Of the aforesaid
communities, the Road serves as a sole accessamlytéor residents of the Beit Horon settlement.

2. The Road dates back to the British Mandate. ltezbias a local access road passing through the
village centers. Over the years, statutory plan@imgndments were made and the Road became a
“regional road” and as a result, the route was eadpd and changed such that it no longer traversed
Palestinian villages. Throughout the years, util butbreak of the second intifada in 2000, the
Road was used by both Palestinian and Israeli le=hi®he Road served as a main traffic artery for
the Palestinian residents of the Area, among thesidents of the villages. Residents of the
villages used the Road in order to travel betwbernvillages and as an artery for Ramallah (access
to Ramallah from Road 443 is via the Beituniya Reddch will be discussed below). Israeli
vehicles travelled on this road between the coadt Xerusalem. The Road was also used as an
access road to Israeli settlements in the Area.

3. In 2000, the second intifada broke out. Fiercetfightook place in the Judea and Samaria Area, in
which thousands of terrorist attacks targetingdessis and citizens of Israel were committed — both
in the Area and inside Israel. This court has ofiddressed the severity and scope of the fighting
and hasinter alia, stated as follows:

Since the end of September 2000, fierce fighting een taking place in
Judea, Samaria and the Gaza Strip. This is natgalitivity. It is an armed
conflict, in which approximately 14,000 terroristtecks have been
committed against the life, person and propertjnabcent Israeli citizens
and residents, the elderly, children, men and worktare than 600 citizens
and residents of the State of Israel have beeedkiMore than 4,500 have
been wounded, some most seriously. The Palestihmes also experienced
death and injury. Many of them have been killed amaluinded since
September 2000. Moreover, in a single month — M2@dR — 120 Israelis
were killed in terrorist attacks and hundreds weoeinded. Since March
2002, as of the time of writing this judgment, 3%Baelis have been killed
and more than 1,500 have been wounded. Bereavemeémain overwhelm
us.

(HCJ 7015/02 Ajuri v. 92IDF Commander in the West Bank, IsrSC
56(6) 352, 358 (2002) (hereinaftéAjuri ). See also HCJ 2056/Beit
Sourik Village Council v. Government of IsraellsrSC 58(5) 807 814-815
(2004) (hereinafterBeit Sourik); HCJ 7957 Mara’abe v. The Prime




Minister _of Israel IsrSC 60(2) 477, 484-485 (2005) (hereinafter:
Mara’'abe); HCJ 7052/03Adalah — Legal Center for Arab Minority
Rights v. Minister of the Interior, paras. 6-12 of the opinion of Vice
President (Emeritus) M. Cheshin (not yet reportdthy 14, 2009;
hereinafterAdalah)).

Road 443 did not escape this reality. A large nunolbésrael vehicles travel along this road. This

fact, in conjunction with the topographical chaeaistics of the Road made it, as defined by the
respondents “a security weak spot” — an “easy” niarkterrorist attacks. Indeed, over the years
many terrorist attacks were perpetrated along tedRleading to loss of life and limb. The attacks
included gunfire and stone and Molotov cocktaibthing and were directed both against persons
traveling on Road 443 and security forces. We stddress this below.

As a result of the aforesaid security escalatio, ia addition to other measures taken in order to
provide security for Israeli road users, which welk address below, the respondents began
preventing the entry of Palestinian vehicles to dRdd3. The prevention was initially partial,
carried out via checkpoints and patrols by secdoitges who saw to removing Palestinian vehicles
from the Road. Beginning in 2002, when the secisityation escalated, the ban on Palestinian
vehicular movement on the Road became absolutecsbss roads connecting the villages to Road
443 were blocked off and the villagers were derieg use of the Road. Currently, as a rule, only
Israeli vehicles travel on Road 443. According tfoimation provided by the security
establishment, some 40,000 vehicles travel on tadRlaily (in both directions).

This is the place to briefly relate also to infotioa regarding the Beituniya Road which is also a
focal point of the petition at bar. The Beituniyad®l connects Road 443 (from the Ofer camp
intersection) to the city of Beituniya, which isjacknt to Ramallah. This road was used over the
years as an access road to Ramallah for vehigeslitng on Road 443. In the past few years, with
the construction of the security fence in the Atba, Road was blocked off to movement by both
Palestinian and Israeli vehicles. At the point vehigre security fence crosses the Beituniya Road, a
“back to back” checkpoint was constructed (the @Beita crossing) which is designed for
transporting commercial goods between Israel aedJiidea and Samaria Area. The Beituniya
crossing is not designed for use by private caf®opedestrian crossing, as set forth in the Order
regarding Transference of Commercial Goods (AmemdiNe. 2) 5765-2005, the respondents note
that other than transporting goods, the Beituniyassing is used, in a limited capacity, for
screening pedestrians who arrive at the nearbyts;dacated at the Ofer camp.

ACRI, petitioner 7, contacted the respondents abaurof times on behalf of the petitioners and on
behalf of the village council heads, demanding éamave the roadblocks placed on the roads
between the villages and Road 443 and allow Palastivehicles to travel on the Road. Not only
has this demand not been met, but, in a letteddattober 18, 2006, the office of the military lega
advisor for the Judea and Samaria Area claimiedcentradiction to the situation on the ground

— that IDF forces do not prevent Palestinian mov#roe the Road, but rather restrict exit from the
rural area to the Road to a number of exit intdiges in which gates are installed for the purpose
of security screening (the consequences of thisr evill be discussed below). The petition was
filed following this response.

Only after submission of the petition, on August 2807, did the IDF commander in the Judea and
Samaria Area (at the time) Major General Gadi Shaissue the Provisions regarding Movement
and Traffic (Road 443) Judea and Samaria Area 2D03- (hereinafterithe Movement
Provisions), pursuant to his power under the Order regardegurity Provisions (Judea and
Samaria Area) (No. 378) 5730-1970 (hereinatte: Security Provisions Orde). The Movement



Provisions imposed a prohibition on movement byialeh which are not Israeli (as defined in the
Movement Provisions) on Road 443, unless issuell wipermit. The period of validity of the
Movement Provisions was limited and they were ptcally extended.

Parties’ Arguments

8.

The petitioners argued that the closure of Road #4Palestinian movement expropriates the
possibility of using the only major road in the Ardrom the local population and greatly
inconveniences the villages’ residents, who areefdrto use an alternative road which runs inside
communities and along which military checkpoints aften erected (hereinaftehe rural route).
Travel on the rural route is difficult: the roadnarrow, winding and in poor condition and using it
significantly increases travel time and costs. pbétioners also argued that the aforesaid travel
difficulties result in a general injury to the ecomy of the villages and the overall fabric of ldé
their inhabitants, mostly due to the villagers'adisnection from Ramallah, which is their urban
center. Thus, for example, the prohibition on tfanethe Road has led to many businesses in the
villages shutting down and disrupted the arrivalofkers at their workplaces in Ramallah. There
has been a sharp increase in the unemploymenirratee villages as a result. In addition, the
closure of the Road has impeded the villagers’ sxt@ medical services, access to the villages by
fire and rescue services, access to educationdltiéscin the villages and in Ramallah, the
possibility to visit and maintain social ties. Tetitioners also note that the closure of the R
denied them direct access to their farmlands (aghat did not deny access entirely) and has made
the transportation of agricultural products difficlt was also argued that the closure of Road 443
has transferred congestion to the internal roads that road accidents have greatly increased and
with them, the potential for loss of life.

According to the petitioners, the prohibition onld3tinian movement on Road 443 is unlawful.
They contend that the prohibition was imposed ideorto preserve Road 443 as an ‘“internal”
Israeli traffic route connecting the coast to Jalem®. In so doing, the military commander has
exceeded his powers which are vested in him séelthe benefit of the occupied territory itself;
breached his duty to maintain the public order saféty of the protected persons residing in the
occupied territory and made extraneous considerstith was further argued that the prohibition is
unlawful since it constitutes wrongful discrimir@ti on the basis of national-ethnic origin; is
tantamount to a breach of the prohibition on coéiNecpunishment; is extremely unreasonable and
since it disproportionately infringes on the humaghts of the protected Palestinian residents —
including the right to freedom of movement, thehtitp earn a living, the right to live in dignity,
the right to education, the right to family lifedato connection with family members and the right
to health and to receive medical treatment. Thdtige¢rs further argue that the respondents’
position in the proceeding at hand contradicts ments the latter made years ago in a petition
addressing land expropriation for the purpose dfilmg the Road (HCJ 393/8Pam’iat Iscan Al-
Ma'almoun Al-Tha'auniya Al-Mahduda Al-Masuliya Coop erative Association Legally
Registered at the Judea and Samaria Area Headquarnte v. Commander of the IDF Forces in

the Area of Judea and Samaria IsrSC 37(4) 785 (1983) (hereinaftefam’iat Iscan). The
petitioners stress that while in th#&am’iat Iscan case, the respondents argued that the
transportation needs of the Area’s residents naatsghe planning of a new road system, now,
over twenty years later, the respondents claim ttatresidents of the villages have an adequate
traffic system at their disposal. The petitioneall attention to the fact that although the Road 44
travel prohibition was defined as “temporary” itshzeen in place for the past seven years and there
is no serious intention to consider its revocationthe future. In the written submission, the
petitioners also argued that the travel prohibitimnst be dismissed as it is enforced without advali
legal source, in the absence of a written authdoityhe prohibition. This argument has been made
redundant following issuance of the Movement Piiovis, yet the petitioners stress that the




practice of issuing travel bans without writtenhaority is repetitive and, they argue, a clear jiaic
ruling on this issue is required.

With respect to the Beituniya Road, the petitioregue that it must be opened in order to reduce
the harm caused to villagers who need Road 44& alia, for the purpose of traveling to
Ramallah (as elucidated above, the Beituniya Raawmhects between Road 443 and Ramllah). In
their view, there is no impediment to using thet@gya crossing for the purpose of traffic by
private cars in conjunction with its use for thengportation of commercial goods.

The respondents object to the petition. They continat Road 443 was initially planned for joint
travel by Israelis and Palestinians and that wdeed the situation until 2000. However, following
the fighting and terrorism, the security realitastically changed. They contend that the closure of
the Road to Palestinian vehicular traffic was immpbated in order to secure the safety of Israeli
citizens who are present in the Judea and Samaeia, Mcluding those traveling on Road 443. The
respondents call attention to severe and murdeengrist attacks which took place along the
Road, in which Israeli civilians were killed and myamore were injured. Some of these terrorist
attacks, it was argued, were perpetrated by resd#rthe villages. The military commander bears
a responsibility for the safety of the residentshef Area and of the Israelis who are present iere
This is the reason for his decision, which is foeshdn pure security considerations, to take a
number of measures, some temporary, in order taigesecurity for Israeli travelers on the Road.
Among the various measures taken, one can enumietatesified routine operations, military
presence along Road 443 and the Area at largejlatgin of fencing and observation posts along a
number of segments near the Road, temporarily bgnisraelis from traveling on a number of
roads in the Binyamin area; improved screeningatiside security inspection points along Road
443 and construction of the security fence in teaugalem area, including around Road 443.
Another measure taken by the military commandeiichvis the subject matter of the petition at
bar, is temporarily blocking the roads connectimdeBtinian villages to Road 443 for the purpose
of preventing Palestinian vehicles from freely gefton the Road, based on the understanding that
these vehicles may be used for terrorist attackaabombs, in drive-by shootings and for escaping
to a nearby village — modalities that are famifiaom other incidents in the Judea and Samaria
Area, including the vicinity of Road 443 — abduatiof Israeli passengers along the Road and
transportation of terrorists and weapons into tteeSof Israel. Indeed, after these measures were
implemented, the number and severity of terrorisidents along Road 443 significantly decreased,
although the threat remains. The Affidavit of Resgmand the Supplementary Affidavit on behalf
of the Respondents presented us with a detailedflithe attempts to harm persons traveling on
Road 443 and attempted attacks on security foildesy begin in the period relevant to our matter,
on December 21, 2000, with a shooting death ofsaaeli civilian, a resident of Modi'in and
continue with additional shootings in 2001, in whimore Israeli civilians were killed and the
explosion of a suicide bomber near the Maccabinelqt@nt which caused the injury of one of the
police officers staffing the checkpoint. They cubaiie, at the present time, with events that
occurred after the petition was filed. Along withese incidents, there were hundreds of stone
throwing incidents and dozens of Molotov cockthilowing incidents. Thus, for example, between
June 4, 2007 and January 1, 2008, 58 incidenttonésand Molotov cocktail throwing at vehicles
traveling on the Road were recorded.

The respondents noted in their oral and writteragilegs that in the military commander’s view,
restricting Palestinian vehicles from getting onRoad 443 was, at the time, and continues to be
today, an important and necessary security measwsregart of an array of security measures
intended for saving the lives of the Israeli cais traveling on the Road. The respondents stressed
that Palestinian pedestrian traffic on the Road m@sprohibited. The respondents further argued
that the petitioners’ allegations of injuries calishie to travel restrictions are exaggerated and



unsubstantiated. According to the argument, thdigre¢rs have access to the rural route which
adequately connects between the villages and betwleem and the city of Ramallah. The
respondents noted that no permanent security faroeskpoints are located along the rural route.
The respondents further clarified during the hepriri parties’ arguments that, as part of the
security fence project in the Jerusalem area, aoeurmf “fabric-of-life” routes are being built at a
cost of tens of millions of shekels. Fabric-of-lifeads are designed to serve the Palestinian
residents of the Area and reduce the injury torttiaily lives as a result of the roads being blacke
(see HCJ 4289/0Bir Nabala Local Council v. Government of Israe) para. 11 (unreported,
November 26, 2006) (hereinaft@ir Nabala). The respondents argued that upon completion, the
roads would result in a significant reduction @vel time between the villages and Ramallah and
would provide an appropriate response and reaserat#rnative to travel on Road 443. They
further noted that aside from the rural route, Vilkagers can also use another alternative road
which runs on the original route of Road 443. THoiad now links the villages of Saffa, Beit 'Ur at
Tahta and Beit 'Ur al Fauga and in future will pdevaccess to the Beit ‘Ur — Beituniya fabric-of-
life road (which was completed after the hearinggenconcluded and which we shall address
below).

According to the respondents, the military commanies a responsibility to strike a balance
between the security needs of the administratidditng the territory on one hand and securing the
needs and rights of the local population on thewottand. In this context, the military commander
holds power to implement security measures in otolgarotect the entire population in the Area,
including lIsraeli civilians, and the fact that tRead was built pursuant to an expropriation order
has no bearing on this. The restrictions imposedhey military commander are necessary for
security reasons and do not disproportionately itherlocal population, or, at least, do not exceed
the bounds of proportionality. In this context, tfespondents called attention to an arrangement
which they formulated wherelrgstricted movement by Palestinian vehicles on the Road wbeld
permitted (we shall address the details of thengement below). According to the respondents, of
the powers vested in the military commander, the r@hevant to the matter at hand is the power to
impose various travel restrictions on the local yafion. This power is anchored in Sections 88
and 90 of the Security Provisions and existed alshe Defense (Emergency) Regulations 1945,
which were part of the law of the Area prior to theginning of the belligerent occupation and
continue to apply today. The military commandepd®ed the travel restrictions on Road 443
pursuant to these powers. The respondents conlatierice the travel restrictions along the Road
became protracted, there was room to anchor them written and signed order. Indeed, as
aforesaid, on August 28, 2007, the Movement Pronsiwere issued and as such, the petitioners’
argument on this aspect was made redundant. Thesedprestrictions were founded on pertinent
reasons and thus do not constitute wrongful disoation but rather a legitimate distinction. The
respondents further argue that the measures a @m®upreventative security measures and not
collective punishment, as alleged. Indeed, in jwatchese measures do injure civilians who are not
engaged in terrorism, such is the majority of tladeBtinian population, but this does not attest to
the unlawfulness of the imposed measures. The megmbs also addressed their position as
presented in thdam’iat Iscan case. They argued that the building of Road 44Bthe use made

of it through the years until 2000 were consisteith the position they presented in that
proceeding. We stress that while in the AffidaiResponse (para. 22), the respondents noted the
connection between the segment of the Road und@mweand that under review in tllam’iat
Iscan case, indeed in the supplementary affidavit oiir thehalf (par. 412), they argued that the
road system which was reviewed in them’iat Iscan case does not relate to Road 443 or its
expansion. Parenthetically, it is noted that werenteaddressing the dispute between the petitioners
and the respondents on this latter issue as itnbabearing on the normative decisions in the
Jam’iat Iscan case, which will guide us in this case as well.



10.

With respect to the Beituniya Road, the respondpritearily argue that in this matter no prior
communications were made to the authorities antdth@apetition did not include sufficient legal
and factual foundations on this issue. As suchth@aspect, the petition should be dismissed out
of hand (it is parenthetically noted that the abdetiled petitioners’ arguments were first made in
a response on their behalf to the Affidavit of Resge on behalf of the Respondents). On the
merits, the respondents argue that the Beitunigasimg does not have infrastructure suitable for
private cars or pedestrians and its preparationstah use would necessitate building a vast
infrastructure at a high cost. The respondentsraige that in accordance with the security concept
underlying the construction of the security fencdhie Jerusalem area, the route of the fence was
planned such that it separates Judea and Samesds and Judea and Samaria residents from the
Israeli communities north of Jerusalem and insiladl. Passage through the fence was limited to a
number of permanent crossings which are suitablepéssage by private cars and pedestrians.
According to the respondents, opening another tr@ss the security fence would lead to “some
breach” of the security barrier and increase thk of infiltration by terrorists into the Jerusalem
area. It would also create a friction point whichuld increase the risk to security forces who are i
charge of the crossing points. The respondentsnalsa that the Beituniya crossing is situated in a
problematic and vulnerable location in terms ofusiég, such that its expansion and transformation
into a crossing designated for private cars alsepa real threat.

In their response, respondents 4 (Shurat HaDirl@tal. (hereinaftemespondents 4), who were
added to the petition as per their request, sttesgnportance of Road 443 as a major traffic grter
in Israel which links the city of Jerusalem withtnogolitan Tel Aviv. They note that Road 443 is
the only practical alternative to Road No. 1. laiso, practically, the only traffic artery availato
residents of the Israeli communities located alidsgoute. Respondents 4 also call attention to the
terrorist attacks which have been perpetrated erRibad over the years since the outbreak of the
second intifada, some — as alleged — by residéntewillages, and the loss of life and limb calise
as a result thereof. Respondents 4 argue thatnthesed security measures — of which the
respondents complain — have merely caused therrdspts an inconvenience. They allege that the
petition raises the question of the balance betwl@ierinconvenience and their own right to life and
bodily integrity. Respondents 4 further argue tiat decision to close the Road was reasonable,
inevitable, based on a military necessity amich vires.

Respondent 5, “Fence for Life - Public Movement tloe Security Fence” was also added, at its
request, as a respondent to the petition. RespbbdaEro calls attention to the security threatgos
by renewing Palestinian vehicular traffic on Roa84which may lead to the renewal of deadly
terrorist attacks on the Road, and also to theyesiftrPalestinian vehicles into the Green Line
through checkpoints on either side of the Road.

The proposed traffic arrangement and fabric-of-liferoads

11.

12.

As elucidated, the respondents presented an amenmgethey formulated with the purpose of
allowing limited movement by Palestinian vehiclesRoad 443. In addition, while the petition was
being reviewed, the building of some of the falwidife roads progressed and some were
completed and opened for traffic. We shall addtleisshereafter.

In the context of the Affidavit of Response subgadttby the respondents on September 2, 2007, it
was relayed that following a reevaluation of thevél restrictions in the area of Road 443 held
within the security establishment and at the céetsanmand, a decision was made to allow partial
travel by a limited number of Palestinian vehictes the Road, as a temporary measure. This
decision was anchored in a temporary order sigyetido GOC Central Command which remained
valid until May 31, 2008. According to the arrangam the intention was to issue permits for
travel on the Road to 80 Palestinian vehicles, ipasimmercial and public, which would transport



13.

Palestinian passengers on the Road. The identitghef vehicles would be determined in
coordination with the petitioning villages. Accandito the arrangement, the vehicles would get
onto the Road at a checkpoint near Kharbatha abalisand reach Ramallah via a security fence
crossing named the “Al Jib” crossing, which is liechnear the Givat Zeev settlement. Ramallah is
easily and rapidly accessible from the Al Jib cimgwvia the Bir Nabala — Qalandiya fabric-of-life
road. The arrangement would be in effect duringlight hours only. At dark, travel would be
possible with prior coordination as a responseumdnitarian needs. The respondents noted that
this arrangement had been approved with “a heawarthend after many misgivings” as its
implementation carries a significant risk to théesaof Israelis traveling on Road 443 and in the
Israeli home front. In an updating notice dated édelger 17, 2007, the respondents noted that a
meeting was held with the village council heads oirder to promote cooperation in the
implementation of the arrangement. As relayed, lati@r dated November 20, 2007, the council
heads notified that they had no intention of coafieg with such an arrangement. As such, the
respondents decided to implement the arrangemetitouti the aforesaid cooperation, and
contacted residents of the area directly by waguliflishing a notice which suggested the residents
submit applications for permits to travel on Roa&8.4In an updating affidavit of February 20,
2008, the respondents notified that no applicatfonpermits had been submitted on the part of the
residents. A further updating affidavit, dated ®epber 8, 2008, noted that further attempts had
been made to implement the suggested arrangemewe\vdr, despite various efforts made by the
respondents, no applications for implementatiothefarrangement and for travel permits on Road
443 had been made.

The petitioners, in a response on their behalftoAffidavit of Response, noted that the suggested
arrangement was a mockery. They contend that thporglents created a mechanism which
transforms a fundamental right into a privilegdotogranted or denied at the military commander’s
wish. In any event, in their view, the suggestedragement would not decrease the harm caused to
the village residents, considering the limited nembf vehicles permitted to travel and the
arrangement’s hours of operation. Additionally, feditioners noted that according to the proposed
arrangement, travel to Ramllah would require passhagugh two checkpoints and that the distance
is double that of traveling along the original roaih Road 443 and on to the Beituniya Road
which leads to Ramallah).

Respondents 4-5, on their part, have objecteda@tbposed arrangement due to the security risks
involved in its implementation.

As an aside to this matter, we noted that beyordafbresaid arrangement, the respondents have
added in their preliminary response that the mificommander routinely allows a limited number
of vehicles with Palestinian license plates to etaan the Road, mostly public vehicles which
underwent individual inspections. These are vehialhich belong to the village of At Tira (which

is not among the villages petitioning us) and wtdch used for transporting residents of the village
in the direction of Ramallah. As relayed, this agament, which was achieved in the context of a
petition to this court (HCJ 2986/04) will remain éffect until the completion of the fabric-of-life
road between the village of At Tira and Beit 'UFaluga. In a supplementary affidavit submitted by
the respondents on September 8, 2008, it was ielarthat this road had been completed and
opened for traffic.

In addition to these, as aforesaid, the responddatscalled attention to another development in
the building of the fabric-of-life roads. Among thbove roads, three are relevant to the petition at
bar: One is the fabric-of-life road linking thelaijes of Beit Liqya and Kharbatha al Misbah, which
is open for traffic. Another is the fabric-of-lif@ad linking the villages of At Tira and Beit 'Ur a
Fauga, which includes an underground pass benestt 8£43. This road was opened for traffic on
June 1, 2008. Another road which is important far matter is the one linking the villages Beit 'Ur



al Fauga and Beituniya and providing the villageith access to Ramallah (via Beituniya). As
stated in an updating notice dated September &,206 projected time for completing road works
and opening of the road for traffic was Decembed@At that point, the respondents noted that
once the road is opened, the villagers’ trip to Blath is expected to be extremely short and
speedy even compared to travel on Road 443. Thmmdsnts stressed that fabric-of-life roads
were built according to a “high standard” as peteda accepted by the Israel National Roads
Company with respect to ordinary civilian roadsg dherefore, at a very high cost. In a further
updating notice submitted on April 8, 2009 (afteraulings were completed), the respondents added
that in the meantime, a fabric-of-life road whishai two lane road linking the petitioning villages
to the local urban center of Ramallah “in a shepgedy and convenient route, even compared to
travel on Road 443". After it was opened, the reas closed for a limited time for repair and
maintenance work, including ones needed due tohsedamage.

The petitioners, on their part, argue that fromltdoal population’s perspective, there is no need f
fabric-of-life roads, as Road 443 should have beeailable to them. They further add that lands
were expropriated from the local population for thepose of building the fabric-of-life roads, in
addition to lands expropriated in the past for plaepose of building Road 443. They contend that
these are unnecessary roads that have extremehfutaffects on the residents of the Area both
now and in the future. The building of the Road ti@possessed landowners and many families of
their lands and livelihoods; appropriated landsunegl for the development residents of the Area
truly need; devastated local nature and environnaamt created separate roads for different
populations. Additionally, it was argued that imne of transportation, most fabric-of-life roads
link between the villages themselves, are signifigainferior to local major roads and do not
amount to main roads allowing speedy and convemiangl.

The framework of the review

14.

The area which is the subject matter of the petitiounder a regime of “belligerent occupation”
(see, e.gJam’iat Iscan, p. 792;Beit Sourik, p. 827; HCJ 1661/06aza Beach Regional Council

v. Prime Minister, IsrSC 59(2) 481, 514-516 (2005) (hereinaféaza Beacl), Mara’'abe, p.
492). In an area under belligerent occupation thiéany commander serves as “the long arm of the
state” Mara'abe, p. 492). The military commander is not soverager this area and his powers
derive from the rules of public international laglating to belligerent occupation, from local laws
in effect in the Area which comprise of the lawagprio the military occupation and new local
statutes enacted by the military administration fiooh the principles of Israeli lawara’abe, p.
492, HCJ 10356/0Rless v. IDF West Bank Military Commander, IsrSC 58(3) 443, 455 (2004)
(hereinafterHesy; see als@lam’iat Iscan, p. 792-793). The first question we shall addieshe
framework of the hearing at hand is whether théanyl commander’s decision to order the closure
of Road 443 in the Security Order and the MovenReavisions such that the Palestinian residents
of the Area are not authorized to use it Wwatsa vires. The question of the manner in which the
military commander executed his power and disanesball be reviewed distinctly from the
question of power. The foundational criteria forstheview are those which we have outlined
above, namely, local law, the rules of Israeli austrative law and the rules of international law
pertaining to belligerent occupatiodan’iat Iscan, p. 793; cf.Beit Sourik, p. 832), as “every
Israeli soldier carries with him, in his backpathe rules of customary international public law
concerning the laws of war and the fundamentalciplas of Israeli administrative law.Jém’iat
Iscan, p. 810; also cfAjuri , p. 365;Mara’abe pp. 492-493Hess p. 454;Beit Sourik, pp. 827-
828). There are, therefore, two question before ase concerns the military commander’s power
to order travel restrictions on the Road in genaral closing it to Palestinians in particular; the
other concerns his discretion to order such. Wé shaew these questions in order.

The military commander’s power
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The respondents contend that the Road was clos&dlastinian vehicles pursuant to existing
legislation in the Area, enacted by the militaryrcoander. In their view, the military commander’s
power to close the Road originates in the provisidrSection 88(a)(1) of the Order regarding
Security Provisions which reads as follows:

Movement and A military commander, or a person

Transportation acting under general or specific
permission by the military commander,
may, by way of order or by way of
issuing orders in a different manner:

(1) Pronhibit, limit, or regulate the use of
certain roads; or determine routes on
which vehicles, livestock or people shall
travel; whether generally or specifically.

In addition, the respondents refer to the Moventnatvisions issued by the military commander
(subsequent to submission of the petition), in Whits decision to close Road 443 to Palestinian
vehicular movement was put in writing in 2007. 8att2 of the Movement Provisions stipulates
that “Whilst these provisions remain valid, no pershall travel on Road 443 using a vehicle
which is not Israeli, unless by permit issued tom Hiy me or a person appointed by me for this
purpose.” “Israeli vehicle” is defined in sectiorflthe provisions as “a vehicle registered indsra
or a vehicle bearing identifying marks issued fonilsrael.”

| do not think that anchoring the decision to orthee closure of Road 443 in the Security Order
and the Movement Provisions is sufficient. As rulée order to answer the question of the
military commander’s authority, it is insufficietd determine merely that the Amending Order (or
any other order of the commander of the territgiyes the military commander ... authority ...
the authority of the military commander to ena& #hmending Order derives from the laws of
belligerent occupation. They are the source ofé&hithority and his power will be determined
accordingly.” (‘Ajuri , p. 364; also cfJam’iat Iscan, p. 973;_HCJ 69/8 Abu Aita v. Regional
Commander of Judea and Samaria ArealsrSC 37(2) 197, 230 (1983) (hereinaftébu Aita)).
The main norms applicable in an area which is urukdligerent occupation are the Hague
Regulations concerning the Laws and Customs of ®viatand, 1907 which are annexed to the
Hague Convention (1V), 1907 (hereinafter: tHague Regulation3, and which reflect customary
international law Jam’iat Iscan, p. 793;Hess p. 455;‘Ajuri , p. 364; HCJ 591/83aha v.
Minister of Defense, IsrSC 45(2) 52-53 (1991) (ieafter: Taha); Beit Sourik, p. 827;Gaza
Beach pp. 516-517Mara’abe, p. 492). International laws applicable to armedfiict are also
enshrined in the Geneva Convention (IV) Relativéhi Protection of Civilian Persons in Time of
War 1949, (hereinaftethe 4" Geneva Conventiol), the customary provisions of which have
become part of Israeli law; and in the Protocol iiddal to the Geneva Conventions of 12 August
1949 Relating to the Protection of Victims of Imational Armed Conflict (Protocol 1), 1977
(hereinafterithe First Protocol), although Israel is not a party thereto, the @ustry provisions
thereof are also part of its law. Additionally, wlehere is a gap in the aforesaid laws of armed
conflict, it may be completed from within interratial human rights law (see CrimA 6659/Q6;.
State of Israe| para. 9 of the opinion of President D. Beinisahréported, June 11, 2008). See
also, Hess p. 517,Mara’abe, p. 492; HCJ 7862/0Abu Dhaher v. IDF Commander in the
Judea and Samaria ArealsrSC 59(5) 368, 376 (2005) (hereinafi&bu Dhaher).




17. The following has been said of the balances reftbat the Hague Regulations and of the scope of

18.

19.

the powers and discretion of the military commaratea result thereof. The remarks are relevant to
the case at hand:

The Hague Regulations revolve around two centraagne — ensuring the
legitimate security interests of the occupier iteaitory which is under
belligerent occupation; the other — safeguardirgy nkeds of the civilian
population in a territory under belligerent occugat..In both these matters
— the “military” necessity and the “civilian” negty — the basic premise is
that the military commander does not inherit tights and status of the
defeated regime. It is not the sovereign in the heta ... The powers of the
defeated regime are suspended and the military @oder is vested with
the ‘supreme governance and administration authorithe area’... These
authorities are, from the legal aspect, temporarynature as belligerent
occupation is temporary by nature... This temporasnenay be long
term... International law does not set a time lirhzreto and it continues as
long as the military government effectively congrolthe area.
(Jam’iat Iscan, p. 794; see alsbless p. 455;Beit Sourik, pp. 833-834;
Gaza Beach p. 520; Orna Ben Naftali and Yuval Shahiternational
Law: Between War and Peacd 26, pp. 179-180 (2006)).

In our matter, the provisions of the third sectiohthe Hague Regulations entitled Military
Authority over the Territory of the Hostile Stateds relevance. Of the aforesaid provisions, the
provision of Article 43 of the Hague Regulations,wthich parties referred, applies to our case. It
reads as follows:

The authority of the legitimate power having intfpassed into the hands of
the occupant, the latter shall take all the measimehis power to restore,
and ensure, as far as possible, public order afedysavhile respecting,
unless absolutely prevented, the laws in force Ime tcountry.
(for the “legislative history” of the Article seeovam DinsteinLaws of
War, pp. 215-216 (1983)).

This provision was defined as a “supreme’ genpravision” (Jam’iat Iscan, p. 797). In the case
at hand, the parties focused on the question ofriititary commander’s power to impose travel
restrictions pursuant to his duty to maintain pullider and safety, as stipulated in the first s¢au
of Article 43 of the Hague Regulations. Parties enad arguments respecting the restrictions
imposed in the final clause of the Article on légfion by the military commander and as such, our
review will also focus on the first clause of thetiéle (cf. Jam'iat Iscan, p. 797; HCJ 351/80
Jerusalem District Electrical Company LTD. v. Minister of Energy and Infrastructure, IsrSC
55(2) 673, 688-689 (1981)).

Regulation 43 imposes on the occupying power,haganilitary commander, the duty to “...ensure,
as far as possible, public order and safety.” @ty expresses the military commander’s control of
the area and it derives from “his being in charfpublic safety in his area” (HCJ 2612/S4’ar v.

IDF Commander in the Judea and Samaria ArealsrSC 48(3) 675, 679 (1994) (hereinafter:
Sh'ar). The military commander is thus entrusted witHoesing the law in the Area and
maintaining public order (HCJ 3933/®arakat v. GOC Central Command, IsrSC 46(5) 1, 6
(1992) (hereinafterBarakat). For this purpose, customary international lawtsehim with the
right to take action to ensure the preservationiotontrol of the area, using the appropriate rmean
(Taha, p. 64; also cfLaws of War, p. 216).
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Who is on the receiving end of the military commairsl duty to ensure public order and safety in
the Area? As we have seen, the population usingl Rd4& up to 2000 can be divided into three
categories: one, residents of the villages whgestected persons under the meaning of the term in
the 4" Geneva Convention (Article 4 of the Conventiore €aza Beach p. 517; HCJ 2492/05
Mansour v. State of Israe] para. 22 (unreported, October 26, 2006) (herindflansour)). The
second is residents living in Israeli settlementshie Area (on the status of these settlements see
Gaza Beachpp. 524-527). These residents are part of tha joapulation in the Area (sé&ess p.
455), albeit not “protected persondidra’abe, p. 496,Gaza Beachpp. 517, 524Mansour, para.

21; HCJ 2645/0MNassr v. Prime Minister (unreported, April 25, 2007), para. 26 (hereimafte
Nassp). Aside from these two groups, the Road is alksdby residents and citizens of Israel who
do not reside in the Area, mainly for the purpobéravel between the coast and Jerusalem. The
obligation to ensure “public order and safety” anst to Article 43 of the Hague Regulations is
broad. It does not apply only to those who contgtitiprotected persons”, but rather to the entire
population present in the Area at any given timeluding residents of the Israeli settlements and
Israeli citizens who do not live in the area undeligerent occupatiorHess p. 455;Barakat, p.

6; HCJ 6339/0Matar v. IDF Commander in the Gaza Strip, IsrSC 59(2) 846, 851-852 (2005);
HCJ 4363/02Zindah v. IDF Commander in the Gaza Strip (unreported May 28, 2002); HCJ
4219/02Ghossin v. IDF Commander in the Gaza StriplsrSC 56(4) 608, 611 (2002ytansour,
para. 22Mara’abe, pp. 496-498Hess pp. 460-461; HCJ 2577/04 Hawaja v. Prime Minister
(unreported, July 19, 2007), para. 31 (hereinaftdrHawaja); HCJ 11344/03Salim v. IDF
Commander in the Judea and Samaria Aredunreported September 9, 2008)y'ar, p. 679; see
also_ HCJ 9593/0Morar, Head of Yanun Village Council v. IDF Commander in Judea and
Samaria, para. 13 (unreported, June 26, 2006) (hereinaf#torar); HCJ 3680/05Teneh
Community Committee v. Prime Minister of Israel, para. 8 (unreported, February 1, 2006)
(hereinafterTeneh)).

The military commander’s obligation to ensure thved and safety of Israelis living in the area
under belligerent occupation stems not only from diiity pursuant to Article 43 of the Hague
Regulations, but also, as stated, from domestgelstaw. As has been ruled (in that case with
respect to the legality of constructing a sectibthe security fence):

The military commander’s power to construct a safpan fence includes
the power to construct a fence for the protectibthe lives and safety of
Israelis living in Israeli communities in the Judwead Samaria Area, despite
the fact that the Israelis living in the Area dot remnstitute protected
persons in the meaning of the term in Article 4 thé 4" Geneva
Convention... This power originates in two sourcesieOs the military
commander’'s power under Article 43 of the Hague URdgns to ensure
public order and safety. ... The second is Isradblgation to protect the
lives and safety of the Israeli civilians who resid the Area, as enshrined
in domestic Israeli lawNassr, para. 26; see alddara’abe, p. 502;Teneh
paras. 8-9Bir Nabala, para. 32Al Hawaja, para. 31).

We further clarify that the military commander’stgdio ensure the safety of those present in the
Area applies also to those who are alleged to bsept therein unlawfully. Of this the following
remarks have been made:

The authority to construct a security fence for pligpose of protecting the
lives and safety of Israeli settlers is derivednfréhe need to preserve
“public order and safety” (Article 43 of the HagRegulations). It is called
for, in light of the human dignity inherent in eyendividual. It is intended
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to preserve the life of every person created in'Sodage. The life of a
person who is in the Area illegally is not up fbettaking. Even if a person
is present in the Area illegally, he is not outsitie law... Even if the
military commander acted against the laws of betbgt occupation at the
time he consented to the establishment of thihar $ettlement — and this
matter is not before us, nor shall we express @irjian on it — this does not
release him from his duty under the laws of betkge occupation
themselves, to protect the life and dignity of gveingle Israeli settler.
Ensuring the safety of Israelis present in the Asezast upon the shoulders
of the military commanderMara’abe, pp. 498-500; see also HCJ 6027/04
Radad, Al Zawiya Village Council Head v. Defense Mister
(unreported, August 17, 2006) para. 15 (hereinaRadad); HCJ 8414/05
Head of Bil'in Village Council v. Government of Israel (unreported,
September 4, 2007) para. 28 (hereinadtin ).

Pursuant to his duty to maintain public order, iitary commander is under obligation to ensure,
inter alia, orderly movement on the Area’s roads (HCJ 404B8 Rian v. IDF Commander in

the Judea and Samaria ArealsrSC 42(2) 767, 770 (1988)). There are varioaysmo protect
movement. In our case, we note that the court dpsatedly addressed the military commander’s
power to build roads for security reasons, inclgdiar protecting the civilian population which
uses them. Remarks made in one of the cases avamel

Presumably, the security and military authoritigsovhave undertaken the
task of planning and implementing this road systém, cost of which is
enormous, have not done so for reasons of simdilitéding civilian
transportation and ecology, and the primary comattn in respect thereof
was the military aspect... a further military consaten which is also
highly important is the situation during times @fira. Hostile populations
often attack military personnel traffic (as well @affic by civilians it
considers unwanted), which passes through or neanmunities.
Transferring traffic elsewhere, to locations whiahe distant from the
‘home’ of potential assailants would reduce the henof attacks, loss of
life and damages. This consideration is mixeds Inilitary inasmuch as it
prevents casualties among the military. It is ausgc consideration
inasmuch as it prevents harm and damages to péagefiians which
would be caused as the result of operations suclkthases, searches,
curfews and the like, that are necessary afterilbosttacks on military
personnel or peaceful civilians.” (HCJ 202/8kbib v. Minister of
Defense IsrSC 36(2) 622, 634, 635 (1982).

In a different case, in which an access road td\hiizarim settlement was reviewed, the following
ruling was made:

The need to build a new access road to the comynohiNetzarim arose
following the many and severe terrorist attacksiregathe military and
against the Jewish civilians using the existingeasaoad. The new road is
to be built at a greater distance from the builampa and should provide its
users better protection against terror attackss Tansideration, which was
undisputed even by counsel for the petitioners,oie the military
commander may weigh in the framework of his dutytotect his soldiers
as well as the population present in the area.pBti¢éioners’ argument that
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the military commander must shun this duty sinaeshme is mandated by
the principles of international law cannot be atedpand is legally
incorrect. The question of the legality of the Neim settlement is not one
for the military commander to decide.” (HCJ 6982/M&ahidi v. IDF
Commander in the Gaza Strip(unreported, August 16, 2002).

Similarly, this court did not see cause to inteesém the military commander’s decision to seize
lands for the purpose of building a bypass road&ws wishing to arrive from Jerusalem to pray at
Rachel's Tomb [and] for building walls to secure tRoad, although, in that case, the petitioners
did not dispute the military commander’s power ¢oso (HCJ 1890/08ity of Bethlehem v. State

of Israel, IsrSC 59(4) 736, 747 (2005) (hereinafteethlehen)). It has also been held that there is
no place to intervene in the military commandegsidion to seize land for the purpose of building
a bypass road in the Hebron area, needed in owdéretuce the constant friction between
movement of Israeli military and civilian vehiclesd the Palestinian population” (HCJ 2717/96
Wafa v. Minister of Defense IsrSC 50(2) 848, 856 (1996)). It is worth recailiin addition to the
aforesaid, that the seizure for building bypassisoahich the court addressed in that case, was
intended for bypassing large concentrations of$#iaian population in order to “effectively ensure
the safety and lives of those using the road, dioly residents of the Area, both Jewish and
Arab”(Supra, p. 856). In another case, this court did not ssmgse to intervene in the military
commander’s decision to seize land in order togmtahe access road used by Jews wishing to pray
at the Tomb of the Patriarchlgsg. Additionally, the court did not see cause t@iaene in the
decision to build the security fence in order totect, inter alia, the safety of Israelis traveling
along the Trans Samaria road from Israel to Anel the Jordan ValleyRadad, para. 18).

Alongside considerations relating to order andtgdfethe Area and ensure safe travel, the military
commander may weigh considerations relating tasdualirity of the State of Israel and defending it
from a security threat originating in the Area atitected at targets inside Israel (HCJ 5539/05
‘Atallah v. Minister of Defense (unreported, January 3, 2008), paraABu Dhaher, p. 376).
Therefore, the military commander was entitled aosider the concern that terrorists might enter
Israel as a result of Palestinian vehicular trafficthe Road among his considerations. However,
the military commander may not take other intere§tie state into consideration:

[T]he considerations of the military commander aresuring his security
interests in the Area on one hand and safeguartiiaginterests of the
civilian population in the Area on the oth&oth are directed toward the
Area. The military commander may not weigh the natipeabnomic and
social interests of his own country, insofar ag/ttie not affect his security
interest in the Area or the interest of the localpyation. Military
necessities are his military needs and not the meéadational security in
the broader sense... A territory held under belligemecupation is not an
open field for economic or other exploitatiodaf’iat Iscan, pp. 794-795
(emphases added); see dBsit Sourik, p. 829;Hess p. 456).

From the general to the specific

24.

The general principles we addressed give risegartititary commander’s duty to secure safe travel
on the Area’s roads. This obligation relates tovaliicles traveling in the Area, regardless of the
their owners’ identity. In this context, in ordew fulfill his aforesaid obligation the military
commander is empowered to impose restrictions dicular traffic in general, and on Palestinian
vehicular traffic in particular. As ruled, “subjetd specific provisions set forth in the Hague
Regulations and according to the general provisiofRegulation 43, a military government is
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vested with all the by-powers which are reasonatdgded for exercising the powerJa’iat
Iscan, p. 807). Additionally, and as clarified abovee thilitary commander is empowered to
impose such restrictions in order to ensure thiaelscomes under no security threats. The question,
and here we arrive at a dispute which requiresliag;uwhether in the concrete circumstances at
hand, the military commander was empowered to impogull ban — as opposed to imposing
restrictions — on movement by the residents of/theges on the Road, is a different question.

Prior to ruling, two preliminary remarks must bedeaFirst, our ruling does not relate to cases in
which banning the protected population from usingoad stems from immediate security
necessities such as the situation at the end di 2®@n the “second intifada” broke out, or when
the ban is time-limited. Such categories requipaste scrutiny and we may leave them for future
review. In contrast, the ban in our case has coetirfor almost a decade with no end in sight at
this time. The second clarification focuses ondah@ngement proposed by the respondents in their
affidavit of response expressing a willingnesslimmalimited movement by some 80 vehicles from
the villages on the Road, under specified conditidtarenthetically, we note that according to the
respondents’ figures, in 2007, the villages numtbe26,280 residents whereas the daily traffic
volume on the Road is about 40,000 Israeli vehidiesview of the very limited scope of the
proposed arrangement and the additional restrgtiovolved therein, it cannot be held that it stops
the ban from being a flat ban or alters the situatvhich is the subject matter of the petition.

We now turn to the particulars. Road 443, in tHeuvant segment, was designed, according to the
protocol of the plan by which it was built (R/35p"“improve the traffic connection between the
villages on the Beit Sira — Beituniya line and ese traffic safety”. The road, for the purpose of
which lands were expropriated from residents of #irea was thus meant, according to its
definition, to meet the needs of the local popalatiAccording to the rules of public international
law, the seizure power of the military adminiswatiwas exercised, in accordance with and within
the scope of local law, for the benefit of the lopapulation, namely, the protected persons (cf.
Jam’iat Iscan, p. 790). As clarified, this was the situationiuB®00. Indeed, the petitioners are not
complaining about the use of the Road until thakti The difficulty arises with respect to the state
of affairs beginning in 2000, when the Road wadgheged for use by Israeli vehicles only, in the
form which we addressed. The closure of the RoaRalestinian vehicles leads to a situation
whereby Road 443 is mainly used for “internal” &draraffic between the country’s center and
Jerusalem. As recalled, the Road was defined byrékpondents “as the main traffic artery
connecting the coast and the Modi'in block to teeudalem area. Along with Road No. 1, Road
No. 443 is one of the two main traffic arteriesdieg to the capital”. Respondents 4 also define the
Road as an important traffic artery from the coyiatcenter to Jerusalem, as does respondent 5. In
addition to this, the Road is used for travel ksidents of the Israeli settlements located in tea.a
According to the ruling of this court, the militacpmmander would not have been empowered to
build the Road in the first place if this were thepose for building it:

[T]he military government may not plan and implemamoad system in an
Area held under belligerent occupation if the pseof this planning and
implementation are simply to constitute a “servioad” for its own state.
The planning and implementation of a road plan ekl territory may be
carried out for military reasons ... As we shall sé® planning and
implementation of a road system may be carriedf@uteasons relating to
the best interest of the local population. Thismplag and implementation
may not be carried out simply to serve the holditage. Jam’iat Iscan, p.
795; see alsBeit Sourik, p. 829).



These remarks are relevant, mutatis mutandis, wigorespect tausing the Road. The military
commander is indeed empowered to impose traveiaishs pursuant to his obligation to ensure
public order and safety on the roads in the Ameluding ensuring the safety of Israeli settlerd an
Israelis present in the Area and using the Roawever, the military commander’'s power does not
extend to the point of imposing a permanent andptet® ban on Palestinian vehicular traffic on
the Road. The reason thereto is that in imposirgh sestrictions, Road 443 becomes, for all
practical purposes, a road designated for Isradlicles only, the majority of which travel from the
coast to Jerusalem and back, f@. the purpose of “internal” Israeli traffic (as defined by
respondents 4: “a major traffic artery in Israeliebhlinks the city of Jerusalem with metropolitan
Tel Aviv"). We stress that we have no reason tobddhe military commander’s position that the
exercise of power was founded on security consibam stemming from his duty to ensure order
and safety. However, the review of the military coamder’s power in the current context is carried
out noting the result of the imposition of residat, rather than merely focusing on the motives fo
imposing the same (cf. in a different context, H2163/03Supreme Committee for Monitoring
Arab Affairs in Israel v. Prime Minister of Israel, para. 18 of Preside. Barak’s opinion
(unreported, February 27, 2006)).

The state of affairs which stems from the flat barmovement by residents of the villages is that it
is no longer a road serving the benefit of the lipogoulation, but a “service road” for the holding
country. An arrangement which yields this resuttesds the power of the military commander and
is inconsistent with the principles of internatibew pertaining to belligerent occupation. The
outcome of our remarks thus far is thae travel restrictions imposed by the military
commander cannot remain in their current form and must be revoked

Beyond necessity, we add that we would have reaehsithilar result even if we presumed the
military commander was did possess power underptirciples of public international law in
general and the Hague Regulations in particulaenErm such a situation, where power exists, we
would have reviewed the military commander’s disore we would have reached the conclusion
that he was not permitted to exercise it as heamadimpose travel restrictions in a manner which
turns this road into one the sole purpose of wiido be a “service road” for Israeli vehicles. We
shall clarify this conclusion.

Review of the military commander’s discretion

27.

The review of the military commander’s discretioiil ioe carried out in accordance with the
principles set out in the case law of this coustet when acting within his power, the military
commander, as any administrative agency, mustigsgmlver,inter alia according to the principles
of reasonableness and proportionality, and hisrelign is subject to review by this court
(Bethlehem p. 747; cf.Abu Dhaher, p. 378;Mara’abe, p. 507-509Bil'in, para. 29). Indeed,
“[tlhe argument that the impingement upon humahtsds due to security considerations does not
rule out judicial review. ‘Security considerations ‘military necessity’ are not magic words.”
(Mara’abe, p. 508). The aforesaid notwithstanding, as stieésm more than one occasion, this
court does not sit as a “supreme military commahdard does not replace the military
commander’s discretion with its own, but ratherraixaes the legality of his actions. The power and
responsibility are at the hands of the military commder and this court does not purport to be an
expert on security matters in his place:

The Supreme Court, when sitting as the High Co@irfustice exercises
judicial review over the legality of the discretienercised by the military
commander ... In exercising this judicial review, wi® not appoint
ourselves as experts on security matters. We dareplace the security
considerations of the military commander with ouwno security



considerations. We do not adopt any position wétard to the manner in
which security matters are conducted... Our role isrtsure that boundaries
are not crossed and that the conditions that cedfie discretion of the

military commander are upheld.’Ajuri , p. 375; see alddess p. 458).

It has also been said

[T]here are often several ways of realizing theppse, which are all
proportionate and reasonable. The military commahds the authority to
choose between these methods, and as long aslitesyrdommander does
not depart from the ‘margin of proportionality’ anihe ‘margin of
reasonableness’, the court will not intervene mdwgcision. Bethlehem p.
765).

The aforesaid notwithstanding, it is stressed #ititough the court gives special weight to the
expertise of the commander of the Area who is nesibte for the security of the Area; indeed,
when his decision impinges on human rights, thepgntionality of the impingement will be
examined in accordance with the accepted testshwhire set out in the case law with respect to
this matter Mara’abe, p. 508), and in the words of presidéntBarak:

The question before us is whether these militargrajions satisfy the
national and international criteria that determithe legality of these
operations. The fact that operations are nece$sarya military viewpoint
does not mean that they are lawful from a legalvpi@nt. Indeed, we do
not replace the discretion of the military commanidsofar as the military
considerations are concerned. That is his experilde examine their
consequences from the viewpoint of humanitarian. |aat is our
expertise.” (HCJ 4767/0Rhysicians for Human Rights v. Commander of
the IDF Forces in GazalsrSC 58(5) 385, 393 (2004)).

28. In exercising his power, the military commander tratske a balance among three considerations
which are “the security-military consideration; egdiarding the rights of the Palestinian residents
who are ‘protected persons’; and safeguarding tgbts of the Israelis living in the Israeli
communities in the Area” (HCJ 5139/(haib, Beit Lead Village Council Head v. State of
Israel, para. 10 (unreported, February 22, 2007); seetd3s]) 1748/08Mayor of Adh Dhahiriya
v. Commander_of the IDF in the West Bank para. 13 (unreported, December 14, 2006)
(hereinafter:Adh Dhahiriya); HCJ 5488/04Al-Ram Local Council v. Government of Israe|
para. 42 of PresiderBarak’s opinion (unreported, December 13, 2006) (hefenaAl-Ram);
HCJ 1998/06Beit Aryeh Local Council v. Minister of Defense para. 8 (unreported, May 21,
2006); HCJ 3969/06lead of Deir Samit Village Council v. Commander othe IDF Forces in
the West Bank para. 14 (unreported, October 22, 2009) (herwinddeir Samit )). In the case at
bar, as clarified, the consideration of protectihg safety and well being of Israelis traveling on
Road 443 was added as a derivative of the seauilttary consideration. The central criterion
used for striking this balance was proportionalitith the three subtests included therdRadad,
para. 17). We now turn to this.

Proportionality

29. According to the principal of proportionality, i§ ipossible to restrict the individual's liberty in
order to achieve appropriate objectives, provided the restriction is proportionatB€it Sourik,
p. 837). The principle of proportionality imbibets iforce from international law as well as the
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principles of Israeli public law Mara'abe, p. 507). In order to meet the conditions of
proportionality, the military commander bears tmei® of demonstrating that there is a correlation
between the measure he takes and the objectivefi(itesubtest of proportionality); that the
measure taken is the one which is least injuriouth¢ individual of the possible alternatives (the
second subtest) and that there is an appropriktioreship between the injury to individual liberty
caused by use of the measure and the benefit gtieeeby (the third subtest, also known as “the
test of proportionality in the narrow senseV)qrar , para. 18; see al®eit Sourik, para. 840). We
shall review each of these tests.

In the scope of the first subtest we test, asatathether there is a rational connection betwhen t
measure taken — closing the Road to Palestiniaicweh traffic and as a result restricting the
freedom of movement of the residents of the Area ate under belligerent occupation, and the
objective — safeguarding the security of the st its citizens and the security of the Area both
on Road 443 and in Israel. The petitioners arga¢ ttavel restrictions do not contribute to the
protection of the State of Israel or its residemtso secure travel along the Road, as the other
measures taken by the respondents provide a sufficesponse. The petitioners also note that in
other places in the Judea and Samaria Area, thimisecures hundreds of kilometers of road on
which both Palestinians and Israelis travel. It wesmed that the respondents have not clarified
how “preventing travel by tens of thousands whoreresuspect and do not pose a risk to anyone’s
security” serves the purpose of reducing risks #mdats. The petitioners stress, based on this
court’s ruling in theMorar case, that the existence of a “purely technicalsahuelationship
between the measure and the objective” is insefficbut that there must be “a rational connection
between the measure and the objective and the neeasust be appropriate for achieving the
objective”. They argue that “this mearister alia, that one must not use arbitrary, unfair or
illogical measures”. The petitioners also refertech security opinion which was submitted in a
petition concerning travel arrangements on the &hillkgohot road (th®eir Samit case) by
Brigadier General (reserves) llan Paz. Accordinght opinion, dedicating the road to travel by
Israeli vehicles only provides a “not bad” solutifam threats of drive-by shooting terrorist attacks
However, since this policy leads to a situation rehenly Israelis travel on the Road, it allows for
terrorist attacks using other methods, such aststgpat moving vehicles from the sides of the road
or placing roadside bombs more easily.

On the other hand, the respondents argue thatighareational connection between the objective —
safeguarding the lives and security of Israelivaliag on Road 443 and the measure used —
restricting movement by Palestinian vehicles on Rwad. Their position is that allowing free
movement by Palestinian vehicles on the Road waiddificantly increase the risk of terrorist
attacks on it, for example car bombs, drive-by $ings or smuggling terrorists and weapons into
Israel’s home front.

We have not found grounds for intervening in trepomdents’ position according to which there is
a rational connection between the measures takémeintaining order and safety. The actual
situation on Road 443 since the security measusgs wnplemented supports this position. The
measures that have been implemented address tbernaegarding shooting terrorist attacks from
cars traveling on the Road, abductions and smuggdérrorists into Israel through the roadside
crossings. The opinion on which the petitionerseceldoes not change my conclusion. | am
prepared to assume, as the opinion writer maintéias alongside the advantages of the travel bans
imposed by the military commander, there are aerdisadvantages, which he pointed out.
However, the final decision, as well as the tastweighing the advantages and disadvantages, is at
the hands of the military commander and his opimmrst be given substantial weight. This, in
view of the concept which we addressed wherebyntiligary opinion of the official in charge of
security has special weighBéit Sourik, p. 844; see alsdylara’abe, p. 508-509;Bir Nabala,
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para. 33, 36Al-Ram, para. 42Deir Samit, para. 23). In view of the latter, we have fouhdttthe
measures taken by the military commander meetistestibtest of proportionality.

The second subtest requires that the measure eetpisyhe least injurious to the individual of the
variety of possible appropriate measures. Theipetits argue that the respondents have alternative
measures at their disposal to achieve the sougattole (such as security fences, checkpoints at
the entrances to Israel and surveillance) and itedmuch as the latter are insufficient, the
respondents can take other measures which do wolvininjury to the local population. The
petitioners stress that the measures taken bydwgondents cannot achieve the full objective
sought — full protection of Israelis traveling omdl 443. However, the reality of life is that full
security cannot be obtained and an educated aaddsal decision regarding the risks that have to
be taken in order to protect human rights must le&len They also stress that inasmuch as the
military commander reaches the conclusion thas itmipossible to allow movement by Israeli
civilians who do not live in the area of the Roaithawut a parallel denial of the right of protected
residents to use it, one can prevent the formen fatering the Area. In this context, the petitisne
stress that Israeli civilians do not have a “righd” enjoy the public resources of the occupied
territory and that their entry into the Area is gibfe by virtue of the general permit granted bg th
military commander. The petitioners also argue tiher alternatives available to the respondents
were not considered at all, including employingitiddal security measures, increasing screening
at the entry points into Israel or partially redtirig Israeli movement on the Road.

The respondents stress that their position isthiee is no other, less injurious measure that evoul
fulfill the purpose of providing security for thbdusands of Israelis traveling on Road 443. The
only possible measure — individual screening ohdalestinian vehicle seeking to get on the Road
is not necessarily less injurious and in any cdees not suffice to fulfill the required security
objective. Screening processes cannot locate eewbrist and every weapon and cannot
sweepingly prevent infiltration and terrorist atfms Security screening all vehicles would increase
travel time and require setting up a humber of @mlthl checkpoints on the roadsides at an extra
cost and while increasing the risk to IDF soldidfke respondents note that allowing Palestinian
vehicles onto the Road would allow terrorists fetpassengers and weapons onboard the car while
on the Road even if the vehicle was checked atekgioint before getting onto the Road.

The question we must examine is whether there mltamative measure which is less injurious to
the petitioners’ rights and which would achieve #exurity objective the military commander
sought to achieve (ciAdh Dhahiriya, para. 20). In the case at bar, taking measurgeashe
petitioners’ suggestion would indeed reduce theessv of the harm done to them. This
notwithstanding, the military commander’'s positimnthat these measures do not achieve the
security objective. | have not been convinced thassible alternatives for the protection of
passengers on the Road which are less injuriotisetdocal residents have been duly considered.
We address this below whilst referring to the tlsntbtest.

In the third subtest, one must demonstrate thatethployment of the measure under review
appropriately correlates to the benefit gainedebgrin the words of Presideft Barak:

This subtest weights the costs against the benefitcording to this
subtest, a decision of an administrative authamtyst reach a reasonable
balance between communal needs and the damagetaldhe individual.
The objective of the examination is to determinesthibr the severity of the
damage to the individual and the reasons brougjuistdy it stand in proper
proportion to each other. This judgment is maderastjahe background of
the general normative structure of the legal systarmich recognized
human rights and the necessity of ensuring theigimov of the needs and
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welfare of the local inhabitants, and which pressrifamily honour and
rights'... All these are protected in the framework the humanitarian
provisions of the Hague Regulations and the Ger@wavention. Beit
Sourik, p. 850).

And held inAdalah:

This subtest therefore provides a value test thabased on a balance
between conflicting values and interests... Iteetfl the approach that there
are violations of human rights that are so serithsg a law cannot be
allowed to commit them, even if the purpose of ltwe is a proper one, its
provisions are rational and there is no reasonalgnative that violates
them to a lesser degree. The assessment of thecbdlatween the extent of
the violation of the human right and the strendtithe public interest that
violates the right is made against a backgrounalldhe values of the legal
system. fupra, Para. 75).

In the present case, the injury, as aforesaid) thé petitioners’ freedom of movement. We shall
first examine the essence of this injury.

This court has addressed the normative repercissidneedom of movement in the Area vis-a-vis
this right in Israel. In the words of Justice (aasvher title thenlp. Beinisch

Freedom of movement is one of the basic humangightd it has been
recognized in our law both as an independent bagit... and as a right
derived from the right to liberty... there are someharities who believe
that this freedom is derived from human dignity.eefdlom of movement is
recognized as a basic right also in internatioaal. IFreedom of movement
within the state is enshrined in a host of intdomatl conventions and
declarations on human rights... it would appear thit also enshrined in
customary international law.Bgthlehem pp. 754-755).

In that case, the court did not find cause to anlghe question if and to what extend the prineiple

of Israeli constitutional law and international hamrights conventions apply to the Judea and
Samaria Area, finding that: “it is sufficient forsuo state that in the scope of the military

commander’'s duty to exercise his discretion redslgnahe must taken into consideration the

interest of the local population as well, includithg need to minimize the degree of infringement
on its freedom of movemerffpra, p. 755-756, see alddeir Samit, para. 17).

The travel restrictions imposed by the military ecoander infringe on the freedom of movement of
residents of the villages. The parties are in dismver the degree of the injury to the petitiohers
freedom of movement and as a result — other rigdise law has set out a number of subtests for
examining the degree of harm to the individualeefiom of movement, which include the size of
the area in which the restriction is imposed;ritemsity, the period of time the restriction hasrbe

in place and the nature of the interests for thpgae of which movement is requirdgiethlehem

p. 757). As for the intensity of the travel redidn, the following has been remarked:

It is clear that the violation involved in a comgledenial of freedom of
movement is more serious than a violation caused partial restriction of
freedom of movement, and the lesser the exterieoféastriction, the lesser
the extent of the violation. Thus, for example haiégard to the intensity of



the violation of freedom of movement in the conteitoad closures, it was
held that closing a road which is the only accesslris not comparable to
closing a road where nearby alternative accesssn@adain open; closing a
major traffic artery is not comparable to closingiaternal, neighborhood
road; a road closure which is tantamount to blaglkiscess completely is
not comparable to a road closure which results longer route and an
inconvenience for the persons using the road; thaller the increase in
time and inconvenience caused by the alternativderothe lesser the
intensity of the violation of freedom of movementlndeed, an absolute
denial of movement is not comparable to trafficagiel or inconvenience,
and the lesser the degree of the inconveniencdesker the intensity of the
violation of freedom of movementQfpra, p. 758-759).

What is, then, the violation of freedom of movemeatised to the petitioners? The petitioners are
entirely prevented from using Road 443. This pr&oln has been in force for a number of years,
and for the time being — as indicated by the redpots’ response — there is no concrete intention to
remove it. On the other hand, the respondents tegigadeclared thgpedestrian movement on
the Road is permitted With these facts in the background, the dispetevben the parties focuses
on the question whether the alternative road sysidrich is available to the residents of the
villages provides a sufficient response to thewle®f Road 443. It is the petitioners’ positioatth
preventing travel on Road 443 leads to very selarm to their fabric of life, including all aspects
thereof as detailed. As claimed, the closure ofRbad resulted in the villages’ being cut off from
the city of Ramallah and the villages’ residentsrfrtheir farmlands. The outcome — it is claimed —
is that other rights to which the petitioners antiteed are also violated, including the right to a
livelihood and living in dignity; the right to edation and connection with relatives and the right t
health and to receive medical care.

The respondents did not dispute that the travéliciens have caused harm to the routine lives of
the residents of the villages. Yet, they maintdiat tthe alternative road system — in conjunction
with the “fabric-of-life” roads and the restrictedovement arrangement — create a reasonable
alternative for travel on the Road. As such, therincaused to the petitioners prior to the opening
of the Beit ‘Ur-Beituniya fabric-of-life road, wa# their view, negligible and manifested itself in
some delays in travel times. The respondents rnbidthe comparison between the situation that
existed at that point and the previous situatiaticates that for most of the villages’ resideritg t
road to Ramallah was not made substantially lofged the route for residents of Beit Sira was
made shorter). They maintain that even at thattpaim economic and factual analysis indicated
that the petitioners’ allegations with respecthe injuries suffered as result of the closure chdRo
443 were unsubstantiated. In terms of the numbewark permits issued for residents of the
villages, the latter indicates that a large nuntfethe villages’ residents were employed in Israel
and in the Israeli settlements in the Judea andaBanmf\rea. Contrary to the allegations, the
respondents believe that although Ramallah is teg@murban centre for the residents of the
villages, most are not employed therein and thealésc of the villagers’ employment and
occupation did not significantly change due to gemto travel arrangements on Road 443. They
maintain that economic harm to the villagers waedated, but that such was not unique to them, as
the economy, and in particular unemployment ratethe entire Judea and Samaria Area had taken
a downturn due to the security situation since 20Uy particularly note that not only was there
no trace of a trend of relocation by the villagessidents to Ramallah, but rather positive migratio
into the villages from other parts of the Judea 8acharia Area was detected. They maintain that
an analysis of figures regarding the number of stshopublic transportation and its cost, the
number of road accidents and the state of mediealices does not indicate that there are
significant differences between the petitionerdfages and other parts of the Judea and Samaria
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Area. It was also argued that there is no difficuti access farmlands and that, in view of the
nature of Road 443, it can only be traversed inrdtevant section using underground passages
(with the exception of its ends in the Maccabimaipeint or the Beit Horon area). They believe
that the aforesaid is all the more valid subseqtetite opening of the Beit ‘Ur — Beituniya fabric-
of-life road.

Summarizing parties’ positions with respect to thied subtest, we find that it is the petitioners’
position that the damage they sustained as a refktitte imposition of travel restrictions is not
appropriately proportional to the security bengfitined thereby. They maintain that it is not
possible to justify the imposed travel restrictiowgh their inherent injuries, on the claim thhist

is the required balance in order to achieve sgcuitcording to the petitioners, the travel ban has
led to prolonged injuries over a protracted peradfdtime, affecting a population of tens of
thousands, whilst severely disrupting all aspettheir fabric of life. They maintain that even if
the travel restriction does increase security caoptbdo the level achievable by other means,
indeed, it has no reasonable or proportionateioela the human rights violations caused thereby.
The respondents, on the other hand, claim thatbémefit gained by restricting Palestinian
vehicular movement on Road 443 greatly surmourgsdtimage caused. The injury to Palestinian
residents caused as a result of restricting movemeninute and primarily confined to some delay
in travel time; whereas the security benefit isyveubstantial. In addition to this, one must also
consider that following the opening of the Beit ‘Ur Beituniya fabric-of-life road, travel to
Ramallah is short and speedy, even compared tel tatang Road 443.

In view of the broad factual infrastructure presentio us by the parties, we find that at the tihee t
petition was filed, the travel restrictions indesgbstantively harmed the fabric of life of the
residents of the villages. The closure of the Readhich is a major inter-city road that allows
speedy travel — to the residents of the villagdsy were required to use the rural route to get to
Ramallah, impeded their movement. The rural rositesirrow, faulty in some parts, it runs through
the villages and there is no dispute that it isiigantly inferior in quality to Road 443. However
as we have seen, the opening of the Beit ‘Ur —uBgia fabric-of-life road, of which the
respondents notified subsequently, has substaniratigated the intensity of the disruption of the
fabric of life of the Palestinian residents. It nahbe disputed that it is not a multi-lane, fastd
like Road 443, but a double-lane road which is ofuech lower standard and in that respect, is not
comparable to Road 443. The aforesaid notwithstendt does appear to allow direct access by
residents of the village to the local urban center.

With this conclusion as the background, we seekxamine whether the sweeping travel ban
imposed on the Palestinian residents of the Areatsnie third subtest of proportionality. This
court has recently reviewed a petition by residefitisraeli communities in the Dolev-Talmonim
block which is in the Area and located north of Bd43 for building roads which would shorten
travel between these communities and Jerusalem @3Z93/07Dolev Community Committee v.
IDF Commander in the Judea and Samaria Area(unreported, August 29, 2009)). The
petitioners argued that due to security relatettiotions, they are forced to travel to Jerusalenao
longer road than in the past in a manner whichrfietes with their daily routine, inconveniences
them and disproportionately injures their basibtsg To this the court replied as follows (remarks
by Justice A. Grunis):

First, one must recall that the political-securiiyuation in recent years
necessitates the employment of various measureeduiating life in the
Judea and Samaria Area. These measures have rieterféth the daily
routines of all residents of the Area. Thus, inerdcyears, the respondents
have routinely placed various restrictions on the/@ment of residents of
the Area for security reasons... In my view, the m@nience caused to the



petitioners as a result of the travel restrictiomposed on them constitutes
an indirect and limited infringement of their rightThus, for example, the
petitioners have alternative routes at their diapéar reaching Jerusalem.
Even if these alternatives extend their route, eaenot say that the

petitioners’ freedom of movement is denied... Hinaven if | presume that

the petitioners’ basic rights were violated, indead examination of the

considerations at the basis of the decision indgé#tat this harm is caused
for an appropriate purpose and in a proportionatemar” Qupra, para. 9).

Can these remarks be applied, mutatis mutandigh¢omatter at hand with attention to the
alternative currently available to the petitioneld® answer to this question is derived from the
exceptional circumstances in this case: complettusion of residents of the Area from a road that
was designed to serve them, for the benefit of mave by Israelis mainly serving the connection
between the coast and Jerusalémthese special circumstanceshe existence of an alternative
for accessing Ramallah by way of the fabric-of-lidad is not the be all and end all. In my view, in
the aforesaid circumstances the complete travelilbgosed on the Palestinian residents of the
Area does not meet the third subtest of proportitypaas not enough weight was given to
safeguarding the rights of the latter as “protegedsons”. We have noted that Road 443 — in the
relevant segment — was designaldljnitio, according to the plan by which it was built, taprrove

the traffic connection between the villages andaase the level of travel safety; and that the Road
for the expansion of which land was expropriatednfrresidents of the Area, was designed — by
definition — to meet the needs of the local popotatWe have also noted that according to the
principles of public international law, the milifaadministration’s power to expropriate is valid
under local law and within its framework, only ffis implemented for the benefit of the local
population. Yet in this case, the Road is usedrattire, as explained, for movement by Israeli
vehicles only, and for the most part for “interna@hicular movement inside Israel, between the
center of the country and Jerusalem. We have coteui¢hat in these circumstances, the military
commander is not empowered to impose a completeltb@n on the local residents. In any event,
even if we assume — for the purpose of the reviedvia the respondents’ favor — that the military
commander is empowered to impose the aforesaiddmemcannot avoid the conclusion that from
the aspect of discretion, a complete denial oftbedom of movement of residents of the Area and
their total exclusion from Road 443 cannot be ammbpindeed, the consideration relating to the
needs of the local population and securing theiedom of movement does not stand alone and
must be balanced with security needs. One mayigesedom of movement, as mentioned, due to
a military-security consideration and the needrtwiole personal security for the Israelis using the
Road. For the latter need, it is possible to imptvagel restrictions which provide a security
benefit. However, a complete travel ban on protepgrsons is not the only measure for achieving
the security objective. As accepted on other raadthe Area, it is possible to impose travel
restrictions which do not amount to a complete f&nDeir Samit, para. 27, first clause. We
address this below). One must add to this that @dhawve mentioned, the respondents employ a
number of measures which greatly assist in maiimigiarder and security in addition to the travel
ban, and they can employ other measures which wacdider decrease the potential risk posed by
movement by residents of the Area. A proper balameans, as stated, giving the appropriate
weight to all the considerations that are incumbmmtthe military commander. | have not been
convinced that a sweeping denial of the protecerdgns’ right to use the Road, in the concrete
circumstances of which we spoke, particularly whikee Road is primarily used for “internal”
movement inside Israel, properly balances betweaming individual rights and security needs.
The additional security achieved by the flat baesdoot equal a complete denial of the right of
protected persons to travel on a road which waigded for their needs and built on lands some of
which were expropriated from them. The remarksrekklent D. Beinisch in thBeir Samit case
are relevant here, mutatis mutandis.
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The security advantage gained by closing the Roadlésser degree is not
reasonably proportionate to the harm to local exdisl Further still, and no
less important, as we noted above, we were noticoed that adequate
consideration was given to alternative security snees which would
significantly decrease these injuries even if thielves compromising the
security component to a degree. In accordance thittconsistent approach
of this court, even if security requirements neitates measures which
might injure the local population, indeed, everfodfshould be made to
make this injury proportionateS{pra, para. 34)

For this reason also, | have found that the militaommander’'s decision to entirely restrict
Palestinian vehicular traffic on Road 443 — whicaswenshrined in the Movement Provisions —
cannot be accepted.

The aforesaid notwithstanding, it must be notedya$ave clarified, that the consideration relating
to the needs of the local population and secutsWfféedom of movement does not stand alone and
may be restricted, as mentioned, in view of theusgemilitary consideration and the need to
provide security for the Israelis living in thedsti communities in the Area and other Israelisgsi
the Road. For these considerations, one may impasel restrictions which yield a security
benefit (along with the other measures the respusdemploy, as aforesaid, for the purpose of
maintaining order and safety). In any event, oararks thus far do not amount to a finding that the
military commander must allow residents of theagks unlimited and unhindered access to Road
443. The military commander has presented us wihtailed and persuasive infrastructure, based
on information accumulated over time, which poitts substantive dangers posed by such
unchecked movement. The military commander may eynphe necessary measures for
maintaining order and safety, according to a curfactual infrastructure presented to him,
provided they meet the criteria determined in daigrt’s rulings. Without making any findings with
respect to other travel arrangements that theanjlicommander would be permitted to employ,
one cannot rule out an outline of an arrangememrtr@dy entry of vehicles of the Area’s residents
to the Road would be restricted to a location,ogations, determined by the military commander
for security reasons and would also be subjecipfapriate security checks. In this manner, the
risk of a drive-by shootings from the vehicle wolle reduced, as prior to entering the Road, it
would undergo strict screening which would enshed there are no weapons on board. The risk of
the vehicle entering Israel would be equally prégdnas there are security forces checkpoints on
both sides of the Road, which prevent the entrgrohibited vehicles. The fate of the roadblocks
placed at the villages’ access routes would bedeéelcin the framework of these travel procedures.
With the exception of the aforesaid, | make no judgt with respect to the future arrangement or
its particulars.

Exercising power without written authority

37.

As illustrated above, the blockage of Road 443 atefinian vehicular traffic was implemented

without written authority, but rather pursuant ke tgeneral powers in Section 88 of the Security
Provisions Order. The existing situation was em&ttiin the Movement Provisions only after the

petition was filed. The respondents agree thabagravel restrictions on the route continued,gher

was room to enshrine them in a written and sigmddro

Once the Movement Provisions were issued, andeapdtition at hand is anticipatory, the need to

rule on the petitioners’ claim that the militarynesmander was not empowered to order the closure
of the Road without proper written authority hasdree redundant. However, it shall be said, with

a view to the future, that this state of affairsea a real difficulty. The provision of Section 88

the Security Provisions Order quoted above, empother military commander to order the closure



of a road “by way of order or by way of issuing ersl in a different manner”. This points to the
military commander’s power to order a road closewen in the absence of a written authority.
However, this power should only be used when tieeeneed to close a road immediately due to
concerns of a security breach. Even in this casenwhe closure is not for a limited and short
period of time, the order must be subsequentlyrémesth in a written order. In the case at hand, this
was not the reality. The road has been closed lest@an vehicular traffic (even if only partially
ever since 2000, whereas the Movement Provisions Vgsued only in 2007, a number of years
later and after the petition was filed. This cofated a similar question in the context of the
military commander’s power to order the closureapnfarea stipulated in Article 90 of the Security
Order. The following was ruled in that case:

It should also be noted that closing the areas|dhoel done by means of
written orders that are issued by the military caander, and in the absence
of closure orders the Palestinian residents shoatdbe denied access to
their land. Nothing in the aforesaid prejudices tisenmander’'s power in
the field to give oral instructions for a closufeany area on a specific basis
for a short and limited period when unexpected uritstances present
themselves and give rise to concern of an immediatger to security that
cannot be dealt with by any other measures. Bushauld take care to
ensure that the power to order the closure of aifip@iece of land without
a lawful order, as a response to unexpected intidesmould be limited
solely to the time and place where it is immediatelquired. In principle,
the closure of areas should be done by means ofdsn of which notice is
given to whoever is harmed by it, and the residemtsse lands are closed
to them should be given an opportunity to challeigevalidity. (Remarks
by Justice, as was her title thén,Beinischin theMorar case, para. 21).

This logic is relevant, mutatis mutandis, to ourtteraas well. Such a mode of operation is
consistent both with the interests of the injuredividual and the interest of the respondentshén t
absence of a signed order, misunderstandings nisgy @wen among administration officials, with
respect to the actual situation. This transpireeéun case as well. As we have seen, even after
several years during which travel on the Road hehlyestricted, the representative of the military
legal advisor to the Judea and Samaria Area wawareathereof. Therefore, he provided the
petitioners who complained to him of the road cteswith an incorrect response. This is a
grievous failure. My presumption is that the offisi in charge have drawn the necessary
conclusions.

The Beituniya crossing

38.

As clarified both in the respondents’ affidavitglain the remarks made by then Commander of the
Judea and Samaria Area Division, Brigadier Gendm Tibon, the Beituniya crossing which
primarily operates as a “back to back” crossingigtesd for transferring commercial goods
between Israel and the Judea and Samaria Aretuéesi in a location over which the houses of
the nearby town have a commanding view and whickiuigerable in terms of security. This
location has made it a preferred target for attdmkeerrorists. Shootings, as well as other breach-
of-peace incidents such as stone throwing, Moletmktail throwing and tire burning carried out at
or near the crossing were detailed in the respdetafiidavit. Expanding the crossing in a manner
allowing routine screening of Palestinian vehiclesd pedestrians on a large scale would
substantially increase the area of the crossingthadmanpower needed to staff it. This would
create an additional area of friction prone tockisaby terrorists. This finding constitutes a clear
security issue over which the military commandes Hacretion. Under the criteria for judicial
review in this context, which we noted above, weehaot been presented with any cause to



intervene in the military commander’s decision bis issue and instruct a change to the operation
of the Beituniya crossing. Furthermore, opening Bieituniya crossing as sought means opening
another crossing in the security fence in the &eus area. In another petition, in which it was
argued that an additional crossing should be opantid security fence, the following was held:

According to petitioners’ arguments, there is a mseahich causes a lesser
injury to the fabric of life and is sufficient foachieving the security
objective. This, if the respondents keep the Bib&a Al-Ram road open
and install a checkpoint therein. In so doing, dests of the area could
travel to Al-Ram and Jerusalem quickly and therinjo the fabric of life of
the Area’s residents would be greatly diminishethaut compromising the
security interest, as travel would be carried dobugh the checkpoint. We
cannot accept this argument. The respondents’iposis that there is a
security interest in consolidating passage to lsbthe Qalandiya crossing.
Any additional crossing increases the risk invaviarrorist infiltration into
Israel and constitutes a point of friction whicltrieases the threat to the
security forces in charge of the crossing. We dctieis position of the
military commander, who is entrusted with secucityisiderations. In these
circumstances, it cannot be said that there isanswhich is less injurious
and achieves the security objectivigir(Nabala, para. 44)

These remarks, mutatis mutandis, are relevantricase too.

Conclusion

39. We have reached the conclusion that the travelicBshs currently imposed by the respondents
which mean a complete ban on movement by protgeesbns on the Road cannot remain in their
present form; both due tack of authority andthe absence of proportionality Therefore, we
make the order nisi absolute in the sense thatimek thatthe Movement Provisions and the
military commander’s decision to completely prohibt travel by residents of the villages on
Road 443 must be revokedWe have seen no cause to intervene in the nyiltammander's
decision and compel the respondents to change #rmnen in which the Beituniya crossing is
operated; nor in his determination with respe¢htthreat posed by unchecked travel on the Road.
It is superfluous to stress that we do not purfmdutline future security arrangements to be taken
by the respondents. This decision is under theagityhof the military commander and in any case,
we have not been presented with sufficient infredtire with respect to the legality of alternative
arrangements. The military commander may take teessary measures to maintain order and
safety, provided that they meet the criteria eghbt in our rulings. In order to allow the miligar
commander to formulate a different security solutichich would provide protection for the Israeli
residents who use the Road (©kir Samit, para. 35), we rule that our judgment enter ici@e
five months hence.

In view of the result we have reached, we haveseen fit to address the additional arguments
made in the petition.

Respondents 1-3 will pay legal fees in the totabant of 20,000 NIS.

Justice

President D. Beinisch




| concur with my colleague Justité Vogelman and with the reasons provided in his judgment
with respect to the military commander’s lack oftewity to close Road 443 to Palestinian traffic
entirely in the current circumstances. | also atdde conclusion that closing the Road to
Palestinian residents, in the manner carried sutisproportionate. I, as my colleagues, accept tha
the military commander’'s considerations with respecthe closure of the Road were purely
security related for the purpose of the safetyhofe traveling on the Road. However, in view of
the situation that ensued — the grave result, rdkta the sincerity of the considerations — thues t
balance. Justic¥ogelman’s opinion is thorough and gives expression totladl considerations
which led to the conclusion he reached. Despit théaw fit to briefly comment on the argument
presented by the petitioners in this petition, msther petitions, that where there is a separation
between Israeli citizens and Palestinian residentserms of travel on the Area’s roads, such
separation constitutes grievous discrimination lom hiasis of race and national origin and on the
use made by the petitioners of the term Aparthaidtis issue.

In the unstable security circumstances on the roadise Area, particularly since the outbreak of
the second intifada in 2000, the military commanii@s a most serious responsibility to provide
security for those using the roads. This in viewthsed massive use made by Palestinian terrorist
organizations of various terrorism means includihgoting at cars traveling on the roads, throwing
Molotov cocktails and using car bombs. Unfortungtehany have lost their lives due to such
terrorist attacks as they sought to travel on taels in the Area. The battle tactics used by tistror
organizations necessitated the implementation airitg measures for protecting human lives and
preventing harm to persons traveling on the Road.tlfis reason, it is impossible to avoid taking
effective measures to prevent terrorism on the saal well as harm to passers-by who are not
involved in terrorism and fighting and who wishuse the roads.

We have often held that freedom of movement isaitbe basic human liberties and that there is a
duty to make every effort to maintain it also i threas Israel holds under belligerent occupation
(see, for example, HCJ 3969/B&ad of Deir Samit Village Council v. Commander othe IDF
Forces in the West Bank (unreported, October 22, 2009) (hereinafir Samit); HCJ 1890/03
City of Bethlehem v. State of IsraellsrSC 59(4) 736, (2005)). My colleague, Just¥aaelman
elaborated on this. However, at times, protectiregfteedom of movement of different populations
requires certain restrictions designed to conftbnéats to freedom of movement and terrorism
aimed at travelers on the roads. With this as #mekdround, the military commander saw fit to
employ solutions which involve a certain separatietween Israelis and Palestinians, in order to
protect travelers on the roads and allow the salfdirhent of the freedom of movement of the
different populations. As a rule, these measurese viaken within the scope of the military
commander’s duty and power to maintain public oatet safety in the Area; and they are a part of
the military commander’s security perception wheeebelieved there was potential for conflict and
real threats to human lives due to joint movementhe Road. The answer to the question whether
a security measure such as separation of movemetertain roads for security reasons is legal is
not clear cut. This question must be examined ioheease individually as per the entire
circumstances of the case and in accordance wéthntfividual objective and the degree of harm
created by the travel restrictions.

A number of petitions have come before us — someel foy Palestinian residents and some by
Israeli citizens — in which the petitioners allegdidcrimination against them due to their being

blocked from using certain roads and a resultimgprivenience caused by having to take longer
roads to their destinations. In tHgeir Samit case, we reviewed a petition by residents of
Palestinian villages in an area where one of thelsmear their homes was closed to their use and
travel was permitted only to Israeli citizens, $curity reasons. In our judgment, we accepted the
petition and instructed the military commanderitwl fanother security solution which would injure



the freedom of movement and fabric of life of thald3tinian residents to a lesser extent. This,
having found that the closure of the Road led sigaificant injury to the human rights of the local
Palestinian residents and their ability to haveoemal routine. However, in HCJ 6379/@blev
Community Committee v. IDF Commander in the Judea ad Samaria Area (unreported,
August 29, 2009), this court upheld the militaryrecoander’s decision to allow use of the Beit ‘Ur
— Beituniya road, which connects the Palestinidiagés of the area to Ramallah, exclusively for
the Palestinian population. This after it was hblat the aforesaid road was built as a “fabric-of-
life” road and as part of the overall arrangemesftgthe security fence, in order to allow the
Palestinian population free movement in the Aredr@aduce the harm caused to this population by
the security arrangements on the Area’s roads.

Despite the understanding for the security neeel,ude of such security measures, which cause
complete separation between different populationteims of using the roads and deny an entire
population use of a road do give rise to a senseeduality and even an association with
unacceptable motives. The result of excluding daagerpopulation group from using a public
resource is very grave. Therefore, the military oander must do everything possible to minimize
situations such as these and prevent the grave kaonthe feelings of discrimination that
accompany it.

Even as we consider that complete separation batwepulations traveling on the roads is an
extreme and undesirable result, we must remainiczeuaind reserved when it comes to defining
security measures taken to protect travelers onrtlael as separation based on unacceptable
foundations of racial and national consideratiditee comparison made by the petitioners between
the use of separate roads for security reasonthantipartheid policy implemented in South Africa
in the past and the actions associated therewsitimappropriate. Apartheid is a grievous crime. It
contradicts the fundamental tenets of the Israglal system, international human rights laws and
the provisions of international criminal law. Itaspolicy of racial separation and discrimination o
the basis of race and national origin. It is bame@ number of discriminatory practices designed to
engender supremacy by members of one race andssppreof members of another. The great
distance between the security measures taken b$ttte of Israel in defending against terrorism
and the unacceptable practices of the Apartheigtypoblige refraining from any comparison or
use of the dire phrase. Not every instance of rdjsishing between people under any
circumstances necessarily constitutes wrongfulrisigeation, and not every instance of wrongful
discrimination constitutes Apartheid. It seems thatvery use of the term “Apartheid” diminishes
the grievous nature of this crime, which the entiternational community has joined forces to
eradicate, and which we all deplore. Therefore, maming the prevention of movement by
Palestinian residents along Road 443 to the crifgpartheid is so extreme and exaggerated that
there was no room to raise it at all.

As aforesaid, preventing Palestinian movement cadREB in the manner in which it has been done
for many years is unacceptable due to lack of ait}ha reason on which my colleague Justice
Vogelman elaborated. Road 443 is used as a road conndatinghajor areas in the State of Israel
and this has become its primary designation aepte3he outcome is that a road which is located
in an area under “belligerent occupation” is usedusively for the needs of the occupying power
with the protected persons in the Area unable tothe very road. This outcome contravenes the
laws of belligerent occupation applicable to the@mand the creation of such a “service road” —
designed for the needs of the occupying powerauiside the scope of the military commander’s
power. Therefore, even if the motive for the dexisis pertinent, it is in excess of the military
commander's power and must be revoked for thisoreath any event, as described in my
colleague’s opinion, the complete closure of thedRto Palestinian traffic is disproportionate and
cannot remain for this reason also.



In conclusion, | wish to emphasize that where pmssievery effort must be made to provide
protection for travelers on the roads whilst firglimeasures that cause less harm to the local
population which is a protected population. Theitariy commander must avoid, to the extent
possible, using a measure which is so extreme astirely exclude the protected residents from
using a certain road, which causes a grave infugntentire population and which disrupts its life.
On this aspect, as aforesaid, the legality of tieasures employed will always be reviewed vis-a-
vis the degree of harm they cause to protectedlerts and the balance among all the relevant
rights and interests. Therefore, | join the coriclighat the travel restrictions currently impossd

the respondents on Road 443 cannot remain inphesent form and must be revoked.

Having presented my position as described, | resiethe opinion of my colleague, Justige
Levy. It seems that the gap between our positions isgreat. My colleague is indeed of the
opinion that the military commander’s decision tose the Road to Palestinian movement was
initially intra vires and that the military commander’s power has n@nbéiminished at present.
However, | join the opinion of Justidsogelmanthat this power cannot remain at the present time
considering the circumstances, the purpose forlwhie Road is used today and the duration of the
time in which the full closure decision has beeflidvevhich transformed it from a temporary and
limited security measure to a permanent measuranynevent, Justickevy also agrees that the
measure that has been employed — full closureeoRttad to Palestinian movement is currently not
proportionate. On this issue, all members of thecheagree that the complete closure of the Road
to Palestinian traffic is not to remain as it isdaiat an alternative solution for the safety of
travelers on the Road must be found.

As for the remedy required by this conclusion, &desl, there is no dispute among us that the
complete closure of the Road to Palestinian traffionot remain as it is and that the respondents
must formulate an alternative solution. Howeverpmscolleague Justicéogelman | agree with

the position that the review of the appropriate prmportionate measures for securing freedom of
movement on the Road and road user safety mudtenigtft to the respondents’ discretion without
issuing a decree absolute. Therefore, | concur thigtresult reached by Justidegelmanwhereby

a decree absolute will be issued following thisgime:nt.

President

Justice E E Levy

1.

I must disagree with some of my colleagiwstice U. Vogelmars conclusions, and hence also
with the result he reached. | believe that we nestdssue a decree absolute in this petition as the
respondents are themselves of the opinion thatuieo which is more proportionate than the one
currently implemented on the Road should be pytlace. The only question in my view is what
form this solution should take and in this matthere are grounds for concluding that the parties
may be able to reach an agreement with respetd tmmponents. In any event, five months is not
a reasonable timeframe for making the preparatioeguired for implementing the
recommendations in my colleague’s judgment anddakelt may be fraught with danger.

Among his reasons, my colleague includes what semisim as the military commander’s
exceeding his power once his directives transforthedroad in question to an “internal Israeli
road” designed merely for offering an alternatige dccess by Israelis from the coast to Jerusalem,
for an unlimited time and not as a result of sgezsir@umstances. As such, in my colleague’s view,
the Road serves Israeli interests which are notHermilitary to promote. It seems that in my
colleague’s view, and thus | understand his abawclasions, a “great deal” of disproportion
amounts to excess of power. | find it difficult aocept this legal construct. | believe that before
being able to speak to the question of proportibnahe premise must be that the executive act



was not caught in the net of the foundation caugie nespect to excess of power. This, in my view,
is the situation in the case at bar.

The main importance of Road 443 is in being a majmess route to the large cities around it —
Jerusalem and Modi'in, Al-Bireh and Ramallah. Itgrent characteristics are in concert with an

inter-city road and over the years the accompantyiffic system was planned such that the Road
allows convenient access to major routes insideethoities. In the past, Israelis and Palestinians
shared the advantages of using the Road. Palestmaiffic was maintained on the Road for years.

Road 443 was designated as a major segment ofottieem Palestinian “safe passage” between
the West Bank and Gaza Strip in the Oslo Accortie Beituniya crossing, the closure of which is

decried by the petitioners in this petition, watabkshed as a major coordination point between
Israelis and Palestinians. Neither “Apartheid” separation was the fate of those using the Road,
but rather cooperation.

True, in recent years the importance of the Roaahaalternative road to Jerusalem has increased.
Resources were allocated in order to turn it inoable-lane road. Many Israelis preferred it to
other roads for reaching the capital. Recentlyia was reported in which the Road was used to
mitigate congestion caused by heavy vehicles ordR&a 1. This is significant on many levels —
economic, planning and political. However, it wast the military commander who sought to
promote these objectives. It was the governmeatnhg officials and traffic policy makers who
decided on the development of the Road and thesrtzmtling thereto. It was the driving public
which preferred, as stated, travel on the Roaddaliernatives. The military commander was
entrusted with regulating travel on the Road, witbole mission — to ensure public order and safety
for the Road’s users. The essence of this purpbsdsacactions, which defines the limits of his
power, remained unchanged even after the missicanbe particularly difficult when Palestinians
found the Road useful on another aspect — a seitabhtion for launching severe terrorist attacks
against Israelis.

While few are aware of the Molotov and stone thrmincidents routinely taking place on the
Road today, indeed, the information regarding t&sno and shooting attacks which have caused
severe casualties cannot be ignored. Innocentiarigilwere killed on this road and the roads
leading thereto in a series of grievous incidemitdy because in traveling on these roads they made
convenient targets for Palestinian terrorists. Tas the fate of Eliyahu Cohen, peace be upon him,
a resident of Modi'in who was murdered in a shaptierrorist attack near the Givat Zeev
settlement on December 12, 2000; the youth Ronedais peace be upon him, who was shot and
killed on July 26, 2001 near Givon HaYeshana; thresnbers of the Ben Shalom Swiri family,
peace be upon them, who were hit along with twalerd from the family by terrorist bullets at the
gas station near Beit Horon on August 25, 200a€lsiYoela Chen who was killed by bullets at the
gas station in Givat Zeev on January 1, 2002 anesfasian Marwan Shweiki who was shot to
death from an ambush while in his car which boradk license plates on June 11, 2006. And, as
we generally insist on good faith on the part afst who bring their cases to this court, it would
not be superfluous to recall that Palestinian gégalong the Road and the roads leading thereto —
among them those whose residents now decry theemgldged between them and the Road, were
often used as a launching pad and a refuge fostabmn terrorists, and these matters are known.

In response to this real threat, security forcepleyed a variety of defense measures, installed
checkpoints and observation towers, used car patremoved dirt mounds used for shelter by
terrorists and installed light posts to make traftdr dark safer. At a certain point, and this was
many years ago, the military commander was foroedeploy tanks on the sides of the Road as if
crossing a veritable battleground. Possibly, tlaeesthose who remember that the route of the Road
was removed from the Palestinian villages due &ofitst intifada which did not skip over road
users and lead to the 1988 decision to changetitsr



In his efforts to secure the safety of those tiagebn this road in view of the terrorist attacks
carried out along its route, with their aforemenéd characteristics and in view of the wave of
terrorism raging throughout the West Bank in theygaart of the decade, the military commander
saw no choice but to close the Road to Palestirdsients of the Area. In so doing, he acted, in
my view, within the scope of his authority, andraguired by his role at the time. The power
acknowledged by this court as the basis for closoags to Israelis only (HCJ 6379/@blev
Community Committee v. IDF Commander in the Judea ad Samaria Area (unreported,
August 29, 2009)) served the military commandérignsaid decision.

The question whether this measure which was, #edstatra vires, is consistent with the principle
of proportionality used for reviewing executive aaets such, is a different question altogether.
Proportionality, as known, has many different straind calls for an overview of the executive act
vis-a-vis all the interests, principles and valuesolved. Its use always depends on the
circumstances and the conclusion drawn from it dedsemain monolithically frozen in the face
of changing times. A security measure which is @eed as proportionate in times of raging,
unruly terrorism may be considered too harsh inesinof relative calm. Endeavors which are
essentially a curbing effort and may thereforeifystevere, if temporary actions may be perceived
as having exaggerated application once it becoress that they have become entrenched and
permanent. Though one can never know in advanas, tprreviewing all the circumstances, what
the application of the proportionality tests woulbld, it is possible to say that as a rule, a
sweeping measure is constitutionally “suspect”. dlMi&e measures require, even more so than
usual, substantiated reasoning powerful enougtetsuade that they are justified. This due to the
inherent contradiction between blanket measuregtamgrotection of human rights (HCJ 7052/03
Adalah — Legal Center for Arab Minority Rights v. Minister of the Interior, para. 21 of the
opinion ofJustice A. Procaccianot yet reported, May 14, 2009).

First, a review of the case at bar must addresslikgation that the measure employed cannot
achieve the appropriate objective of maintainingliguorder and safety. How is one to maintain
security, seeing as Palestinian displeasure atémal of their freedom to travel on the Road
would, in all likelihood, lead to further terroriattacks? How is one to maintain public order, when
such includes freedom of movement for residentthefArea and their right to conduct their lives
without impediment? | have already responded ®dhegation in noting, as | did above, the origin
of the terrorist attacks that took place on thedRdaue, one should not confuse the order of things
first there were terrorist attacks and the roaduwle followed and if the road closure caused an
inconvenience to daily life, indeed it is negligidompared to the lives lost. Hence, the measure
employed does have a rational connection to thgtgambjective.

| accept the position of my colleagdestice Vogelmanalso with respect to the result of the next
step in the review, that which seeks out a lesgimjs measure than the one employed. | believe
that my colleague’s conclusion that such a measuigts, with which | concur, must end the
review process. The crux of the case lies in tloerse test of proportionality and nothing is gained
by addressing the narrow question of proportiopalitd the controversial moral determinations it
unfolds.

With the passage of time, the gamut of relevant smes for achieving the objective of the
executive act under review has also changed. A mgealing off of the traffic route might be
proportionate when the security threat to the fiergethereon or to the security forces providing fo
their safety is very high. This was the threat Imed in traveling on Road 443 until recent yeats. |
is doubtful that anyone disputes that the leveéhpfat at this time is lower. Hence, a proper badan
between security needs and the needs of the Péesfiopulation which requires use of the Road,
means employing less injurious alternatives. Indeethsmuch as the situation on the ground
changes, the respondents would presumably recarikigl@ossibility of allowing the petitioners to



use this road” (remarks dfusitce A. Grunis in the aforesaid HCJ 6379/@olev Community
Committee, para. 11).

7. The respondents’ response clearly indicates tlegt tthemselves do not dispute the justification for
employing a measure which does not amount to fobure of the Road to Palestinians at the
present time. The arrangement they proposed ofvisigp80 Palestinian vehicles to travel on the
Road attests to this fact. In its current forms thirangement cannot be accepted as its scope is so
limited that it does not substantively alter thésBmg situation. However, its formulation gives
expression to the military commander’'s acknowledgmef his duty toward the Palestinian
residents of the area under his control. We thesefieed not issue a decree absolute. We do have
an interest in the details of the arrangement hasget are better left for the respondents to fortaula
whilst issuing a timeframe allowing both the forawibn of a suitable solution and its
implementation on the ground. This is how | woudd/da ruled in this petition.

Justice

Held as stated in the opinion of Justice E. Vogelma

Given today, 12 Tevet, 5770 (29 December 2009)
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