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Judgment

Before me is an appeal against a decision by thesdlem District Court (Hon. Justide Shapira) of 1

May 2008 rejecting the appellant's appeal agaimstjuidgment of 16 April 2008 of the Jerusalem

Magistrates’ CourtHon. Justice A. Ruben), according to which it was decided to detain theetlppt
until the end of the legal proceedings being cotetlagainst him.

1. An indictment was filed against the appellant ie therusalem Magistrates’ Court (C 6377/08)

attributing to him offenses of possession of aagatl stolen asset, in accordance with Clause 413 of
the Penal Code 5737-1977 (hereinafter: the Perdg)Cand offenses of receiving cars and car parts
obtained by felonious means, in accordance witlu€&glat13;j of the Penal Code.

According to the description in the indictment, 5 March 2008, stolen cars and car parts were
seized on a site in Beituniya, which was used amued by the appellant.



In conjunction with the indictment, a request fbe appellant's detention until the end of the legal
proceedings against him was submitted to the Jemdsdagistrates’ Court (MApp 10868/08).

In its decision of 16 April 2008, the Magistrat&durt (Hon. Justicé&. Ruben) accepted the request
and ordered the appellant’'s detention until the ehdhe legal proceedings against him. In its
decision, the court rejected two preliminary argntaemade by the appellant; with respect to the
court's lack of relevant competence to discussdmsg, since the Palestinian Authority has jurigafict
over his case; and with respect to his argumeabuo$e of process, the court determined that thiere a
grounds for detaining the appellant, and that it wiat possible to transfer him to an alternative
detention.

The appellant appealed to the Jerusalem DistricrtCGagainst the decision of the Magistrates’ Court
(CrimApp 4506/08).

On 1 May 2008, the District Court (Hon. JustiteShapira) rejected the appeal, determining that the
Magistrates’ Court was competent to discuss thelépy’s case by virtue of Clause 13(4)(a) of the
Penal Code, since the offenses with which the #putelvas charged were offenses that harmed the
economy of the state; it also determined that ppebant's argument regarding abuse of process be
discussed in the framework of the main proceed&igdconducted against him.

The appeal before me is as follows:

The main argument advanced by counsel for the Eppelk that Israeli courts lack the relevant
competence to discuss the appellant's case. Shedatigat the Israeli Palestinian interim agreement
of 28 September 1995, the Interim Agreement on/lest Bank and Gaza Strip, known as the "Oslo
Agreement" (hereinafter: the interim agreementiai@@ a new juristic reality in the Judea and
Samaria Area. Accordingly, counsel argued, thea dre which the commission of offenses is
attributed to the appellant is in the jurisdictiohthe Palestinian Authority, which is therefore th
competent agent to bring him to trial. In this regttcounsel for the appellant argued that no
particulars were brought forward to demonstraté tha offenses attributed to the appellant indeed
harmed the economy of the state, and that the giom& of the law that anchor the agreement in
Israeli law amount to a special and subsequentigioovthat takes precedence over the permanent
arrangement in Clause 13(a)(4) of the Penal Codengel for the appellant also argues that the
indictment filed against the appellant is flaweitics it includes two legal provisions with diffeten
mensrea.

Rejecting this, counsel for the respondent arghasCGlause 13(a)(4) of the Penal Code grants Israel
courts extra-territorial authority for offenses ttHzarm the state’s economy. He argues that this
competence applies in any place and in any stayendethe area of the State of Israel, whilst

supervision over the use of this competence isestilhp the consent of the Attorney General, which
was obtained in the case of the appellant. Counsé¢he respondent adds that the provisions of the
law that anchor the interim agreement do not lithi¢ legal powers of the State of Israel, as

determined in existing legislation, but only addiem.

After studying the appeal and the decisions ofitis¢ances that preceded it, and after hearing the
arguments of the parties, | have concluded thaafipeal must be rejected.

The basis for our review is found in the Criminabé&dure Act (Powers, Enforcement, Detention)
5756 — 1996 (hereinafter: the Detentions Act). €&u2(2) of the Detentions Act determines that
after an indictment is submitted, the relevant petence shall lie with "the court authorized to

review the indictment". Hence, in order for theudatem Magistrates’ Court to acquire competence



to review the appellant's detention until the efdhe legal proceedings against him, it must be
demonstrated that this court has the relevant etenpe to review the actual indictment.

In our case, it is argued that the appellant, @eas of the Area, committed offenses in an area
allegedly outside Israel's jurisdiction. As sudteyt should apparently be viewed as "foreign offshse
in the meaning conveyed by Clause 7(b) of the P&umale. Although counsel for the appellant
attempted to oppose this definition in the appéBaresponse to a summary of the respondent's
arguments, in the statement of appeal, she diddispute that the area in which the offenses
attributed to the appellant were carried out ishia territorial area of the Palestinian Authoriyd
that Israel does not effectively control this afegcept in security matters) (see Clauses 22 aruf 23
the statement of appeal). Moreover, in view of tesidual definition of “foreign offenses"” in the
Penal Code as "an offense that is not a domedensd#", if one does not state that the offenses in
guestion are "foreign offenses”, one inevitably mMeethem "domestic offenses" — such that the
appellant cannot prevail in this manner either.

| also do not find much in counsel’s argument that provisions applying the interim agreement in
public law create a special situation for the dreguestion, in which there is no competence other
than that of the Palestinian Authority and the é8ranilitary commander, these being unique and
subsequent legal provisions which take precedewnee the permanent arrangement in the Penal
Code. The absolute dichotomy between "domesticneéfe and "foreign offense” determined in
Clause 7 of the Penal Code creates a comprehemsaegement, which has no equal, and which
does not enable any "intermediate situation". Thavipions of the law that anchor the interim
agreement, and to which counsel for the appelleawsl attention, do not detract from this agreement
and are geared entirely towards giving Israel'sts@dded relevant competence to review matters
involving Israeli citizens who committed offencesthe Area, although these offenses are deemed to
be "foreign offenses."

This aspect is also clarified by the language ef phovision: Regulation 2 (a) of the Emergency
Regulations (Judea and Samaria— Judgment of Offearse Legal Aid) 5727 - 1967 (hereinafter: the
judgment regulations), (as amended and extenddueihaw to Amend and Extend the Validity of
Emergency Regulations (Judea and Samaria— Judgrhédffenses and Legal Aid) 5767 — 2007,
which instructs that:

Court Competence

2. (a) In addition to what is stated in any law, an Israeli court shall be competent to
discuss a person present in Israel, accordingviafaplicable in Israel, regarding
commissions or omissions by him in the area of Badestinian Authority,
provided that the commission or omission were af#snthat occurred in the area
under the jurisdiction of Israel's courts.

(b)

(c) This regulation is not applicable to anyoneow at the time of commission or
omission — was a resident of the Area or a residettie areas of the Palestinian
Authority, which are not Israeli.

As one can see, the aim of this provision is tdyafgraeli law to offenses committed in the Area by
Israelis and by persons present in Israel, by mednsreating unique extra-territorial judicial
competence concerning them, and this "in additomwlat is stated in any law". This extension is



10.

11.

restricted with regard to persons who are not lseael who, at the time of the deed, were residents
of the Area, or residents of the Palestinian Altiio©On the other hand, this restriction only affec
the aforesaid unique extension and imposes nodliimit on the regular rules of legal competence
prevailing in Israeli law (see Regulation 18 of jndgment regulations, which determines that the
regulations do not detract from powers accordingnyp other law.)

In view of the aforesaid, | found no grounds in Hrguments of counsel for the appellant for not
applying the general rules of competence deternmiméae Penal Code to the appellant’s case.

Counsel for the respondent argues that the offesiseisuted to the appellant are “foreign offenses”
which harm Israel's economy and as such, the Jemdslagistrates’ Court has acquired competence
to discuss his case by virtue of the provision€laiuse 13(a)(4) of the Penal Code. On the opposing
side, counsel for the appellant argues that thertcaias not provided with the evidentiary
infrastructure needed to prove this circumstaneacé it cannot be said that the court is competent.

This argument cannot be accepted.

As in any case, replying to the question of a c¢eumrtlevant competence requires evidentiary
infrastructure, which grounds the abstract legalés in reality. However, in the preliminary stafe
reviewing the request for detention until the erfidegal proceedings, the court has no "tangible"
evidence which was submitted to it, and which wetewinined according to all the rules of evidence,
and according to which it can make findings onitsele of competence. Thus, even at a time when
the evidence required for a ruling on the issuearvhpetence is being examined, there is no choice
but to turn to a rule used whenever a court hgatoe a person in detention before his case has bee
concluded. According to this: "The question thege must ask himself, in the matter of this
evidence, is whether the nature of the evidencgainat the background of the entirety of evidence
available at this stage — is such that a reasoradsibility exists that at the end of the criminal
proceeding, said evidence shall become standamemse which, alone or together with other
potential evidence, would enable a determinatiorthenguilt of the accused. (MCrimApp 8087/95
Zadeh v. State of Isragl IsrSC 40(2)133, 147, (1966). As part of this questhe court must
examine whether the evidence presented beforenitat prima facie proof that the offenses
attributed to the accused, under the circumstaimcesich it is alleged they were perpetrated, inpar
relevant competence to the court to discuss his, @@sa preliminary stage with the possibility ©f h
conviction at the end of the proceedings (see MBgm 8780/06Srur v. State of Israd (not
published, 20 November 2006). N.B. the subject enagtonly a determination in the mattempoima
facie relevant competence, which does not necessarihaiest the discussion on the issue of
competence in the framework of the main proceeding.

In our matter, evidence has been brought beforecthet, according to which the appellant was
allegedly an extremely significant participantlie phenomenon of car theft from within the state t
the Palestinian Authority. The court has referiethis phenomenon on more than one occasion as a
"plague affecting the state," which caused sevaremho Israel's economy and whose damage could
not be said to have declined in the years sincguttggment in CrimFH 2316/9Ghnimat v. State of
Isradl, IsrSc 49 (4) 589, (1995) (see MCrimApp 11194%abit v. State of Israel (notpublished, 15
May 2006) LCrimA 10116/0€&€ohen v. State of Israel (not published, 17 December 2006), and HCJ
8780/06,Mahdawi v. Attorney General (not published, 10 December 2006).

The appellant is alleged to have been the "firati@t" of sixty six cars stolen from within Israél.
conservative calculation suggests that these dadtemsvolve assets worth at least several million
shekels. Moreover, not only do these circumstapciesa facie show that the deeds attributed to the



appellant cause lIsrael economic harm, but they alsed light on the extent of the entire
phenomenon.

To summarize the aforesaid, | have been persuadatl the Jerusalem Magistrates’ Court's
competence to hear the matter of the appellanb&as proven to the extent currently required.

12.1 found little substance in the arguments of colrfse the appellant regarding flaws in the
indictment. Without making findings, the indictnterontains nothing from which one can draw
conclusions regarding the appellant's detentiod,th@ argument made in this matter should be heard
in the framework of the main proceeding against. him

In conclusion, the appeal is rejected.

Given today, 26 Sivan 5778 (29.6.2008).

Judge
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