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Judgment

Justice T. Strasberg-Cohen

1. The petitioners are residents of the Gaza Strideudetention in Ashkelon. They
are petitioning for their immediate release frontedéon, which is, according to
their assertion, illegal. The illegality, accorditgythe claim, stems from that the
detention order was issued in Ashkelon without et The order was issued
by a single military judge of the military court the area, established by virtue of
the Order Concerning Security Directives (Judea 8atharia) (number 378),
5730-1970 (hereinafter: the order). According t® pletitioners, the jurisdiction of
the military judge does not extend beyond the “amead therefore the order
issued in Ashkelon was issued without authority.

The petition is dismissed.

2. Section 3 of the order sets forth those militaryre®that have judicial authority in
the area.

Section 6 of the order states as follows:

“A. The place and time where the military court lslkammence hearing a given
case will be decided by the president of the court.

Notwithstanding subsection A, a single judge wikgide at times and places he
himself will determine.”
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This is the only section that discusses the is$uleeoplace of sitting of a military
court that was established in the area pursuatitecrder. From this section it
arises that a single judge - as per our caseuti®mazed to decide upon the place
of his sitting.

. One should not hold the view, as the petitionertoraey does, that the
establishment of the courts in the area requiresitheing situated in the area and
that only an order issued by them while sittingha area is valid. From section
6B of the order it arises that the contrary is trlieis was ruled in a case from
which an analogy may be drawn to our matter.

In HCJ 409/72 Hatar vs. the Druze Religious Courtaifa 27 (1) PD 449 it was
ruled that since according to an order issued byntilitary commander, the head
of the Druze Court of Appeals was authorized tedweine the place of sitting of
the court, once he decided that the place of gittinthe Druze court of the Golan
Heights established pursuant to the order of tHgamy commander in the Golan
Heights area (no. 238 dated 30 December 1970) $lealin Haifa, the court

convening in Haifa has the authority to do so (ilpages 452,453).

. The above-mentioned section 6B should not be gimarrow interpretation
whereby the president of the military court or g military judge is authorized
to determine the place of sitting within, but natsade, the areas.

This interpretation is not called for by the langeaf the section or the purpose
of the legislation, nor is the proper interpretatitt does not serve the legislation
as it requires the judges of the military courttbé area to always hold the
hearings specifically in the area, even when tinelves hardship or may even be
impossible and harm the possibility of exercisindpject matter jurisdiction on
offenses and on those suspected of the perpettagoaof, as in the case at bar.

Obviously, as the respondent’s counsel noted, hadotder indeed been issued
without authority, the arguments regarding hardshignconvenience would not
have been on the agenda at all.

. The petitioners’ counsel refers to Israeli legisliatdealing with the possibility of
detaining residents of the areas in the State mafelsfound in the regulations
included in the schedule to the Extension of EnmmegeRegulations Law
(Jurisdiction over Offenses and Legal Assistandeid¢a, Samaria and Gaza),
5727-1967 (hereinafter: the regulations) and seelked in section 6(b) of the
regulations support for his argument.

Regulation 6(b) of the regulations sets forth dees:

“Anyone against whom a detention warrant or detentirder in the area is issued
by virtue of authority granted by proclamation oder of a commander, his arrest
and detention may be performed in Israel, in themea in which a detention
warrant or detention order are performed in Israp he may be transferred to
detention in the area in which the offence was catech”

. Section 6(b) does not deal at all with the issuehef place of sitting of the
military court of the area. All that the sectidatss is that once a detention order
has been issued in the area, the arrest and detenfy be performed in Israel.
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The section does not regulate a situation - ahéndase at bar - in which a
detention order is issued by a military court whslding in Israel, and nothing
should be concluded or inferred from such sectegarding the jurisdiction of the
military court in the area, while sitting in Isradlhe judgment in HCJ 253/88
Sajdia vs. the Minister of Defengk2(3) PD 801,which broadly discusses the
interpretation of section 6(b), does not suppoe éhgument of the petitioners’
counsel and does not address the issue at stakelhstatesinter alia, that: “the
instruction in section 6(b) applies, accordingtlanguage, to anyone detained,
whether detained in the area or in Israel”. Fromm tine may infer the opposite of
what the petitioners’ counsel argues, and in argneit most certainly cannot be
deemed as support for his argument.

. The petitioners’ counsel argued before us that dlients’ rights had been
prejudiced by the issuance of the order againgnhtire Ashkelon. There is no
dispute that had the order been issued withoutoaitiyth it must be annulled,
regardless of whether or not the petitioners’ sghad been prejudiced. On the
merits of the argument, no factual or legal fourdahas been laid therefor. The
law that applies to the petitioners is the lawha area, which applies also when
the military judge exercises it while sitting in liselon. They are not entitled —
due to the military court’s sitting in Ashkelone-be subjected to Israeli law with
respect to their detention, nor did their counselasgue. As for difficulties in
representation, not a shred of evidence has besemied to us for the existence
thereof, except for a general and vague argumantlile petitioners will not have
representation because the hearing in respecteof dietention is held in Israel.
No other argument of harm to the petitioners hanbmised before us. In any
event, even if such harm existed, it is irrelevidrhere is authority.

. The argument in respect of harm to the Israeli sogaty by the holding of a
hearing of the military court of the area, in that8 of Israel, is not an argument
in which the petitioners have any interest.

This is an argument which would be expected todieed by the sovereign, when
seeking to prevent a foreign court from operatimgs territory. In this case, not
only does the State see therein no harm to itsremray, it so desires. In this
context, it was ruled in HCJ 94/75 Nasar wse Court of the Gregorian
Congregation 30(2) PD 45, that there is nothingngrwith the religious court of
the Armenian congregation which tries the residefthe areas according to the
Jordanian law that applies in the areas, sitting) acting within the territory of
Israel, for it is done with the consent of the gowmeent authorities of Israel.
Therefore, the petition is dismissed with prejudice
Justice Z. A. Tal

| concur.
Justice D Dorner

| concur.

Issued today 8 Cheshvan 5756 (1 November 1995).



