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At the Supreme Court Sitting as a High Court otideqd19 March, 1996]
Before the Justices G. Bach, M Cheshin, D. Dorner

L. Zemel - for the Petitioners in HCJ 1828, 1740, 1731,01986;

A. Bolis - for the Petitioner in HCJ 1821/96;
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Y. Gnessin, Senior Deputy A. to the State Attornég/, Shefer, Senior Deputy A. to
the State Attorney - for the Respondent.

Judgment

Justice G. Bach: 1. We have before us seven pwitichich we heard together and
which all address the decisions of the CommandethefIDF Forces in the West
Bank (the Respondent") pertaining to the confiscation and demolitionstfuctures
in which terrorists, who caused horrific terroratts in Israel, resided. Four such
terrorists performed the assassination acts by ibpwhemselves up, as suicide
bombers, mostly inside buses, through an explasigehanism that was prepared in
advance and thus caused the murder of many doZepsageful civilians, men,
women and children, and the injury of hundreds adittonal people (the aforesaid
refers to terrorists whose actions are contemplatetie petitions in HCJ 1730/96,
HCJ 1731/96, HCJ 1824/96 and HCJ 1828/96). Thesthdslitional terrorists (whose
actions are contemplated in the petitions in HC30196, HCJ 1821/96 and HCJ
1825/96) assisted in the transfer of the explodexces to the hands of the terrorists
who actually performed the suicidal terrorist dtgacand guided and activated
terrorists in the performance of the suicide aat$ ather murderous terrorist attacks.
All of the aforesaid terrorists operated on belwdltterrorist organizations that are
known as "Hamas" or the "Islamic Jihad".



2. The Respondent's decisions were issued in thmroag of March of this year,

pursuant to the execution of a series of extrerdebdly suicidal terrorist attacks on
buses in Jerusalem and Tel Aviv, and at soldiemssportation stations in Ashkelon.
Such decisions were made by the Respondent byevrttinis authority according to
Regulation 119 (1) of the Defense (Emergency) Raguis, 1945 (the

"Regulations").

The Respondent initially ordered to seal the stmas to which his decisions related
in order to allow the families who may be harmeddogh orders to submit their

contestations and to approach this court, if nesgssbut made it clear to the

concerned parties that he intends to exerciseuti®ety also by way of causing the

demolition of such structures. Since the Petitisheontestations were rejected, they
approached this court with the petitions at bart thee intended to cause the
revocation or mitigation of the contemplated detrmii orders.

3. In their arguments, the petitioners' learnedratlys repeatednter alia, claims
which were already raised more than once in the @aad whose purpose was to
demonstrate that the demolition orders which wesaed by the Respondent are
invalid, since the meaning thereof is collectivenigpment, which contradicts the
basic concepts of justice and the rules of themiatigonal law. This court determined
in a line of judgments that the purpose of the emmlated orders is not the
punishment of the families of the terrorists whafpen the terrorist attacks, but
rather the deterrence of potential criminals, astesome of whom may be deterred
from executing their scheme if they are aware ithaerforming their actions they are
risking not only their lives, but also their relas’ place of residence.
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This consideration may also influence terrorist®witend to sacrifice their lives by
way of performing suicidal terrorist attacks (se€J6026/94Nazal et al. v. The
Commander of the IDF Forces in the Judea and Sanfaegion(the 'Nazal Affair"

[1]).

4. The authority which is vested in the hands o fRespondent according to
Regulation 119(1) of the Regulations is extremelyad and in order to illustrate the
same, the language of the regulation should beequote more time. The regulation
in its part that is relevant to our case, statefalowing:

"A MILITARY COMMANDER MAY BY ORDER DIRECT THE FORFHTURE

TO THE GOVERNMENT OF PALESTINE (namely: the Isragibvernment — G.
B.)... OF ANY HOUSE, STRUCTURE OR LAND SITUATED IN AX AREA,

TOWN, VILLAGE, QUARTER OR STREET THE INHABITANTS ORSOME OF
THE INHABITANTS OF WHICH HE IS SATISFIED HAVE COMMTITED, OR

ATTEMPTED TO COMMIT, OR ABETTED THE COMMISSION OFQR BEEN

ACCESSORIES AFTER THE FACT TO THE COMMISSION OF, XNOFFENSE
AGAINST REGULATIONS INVOLVING VIOLENCE OR INTIMIDATION OR

ANY MILITARY COURT OFFENSE; AND WHEN ANY HOUSE, STRCTURE

OR LAND IS FORFEITED AS AFORESAID, THE MILITARY COMIANDER

MAY DESTROY THE HOUSE OR THE STRUCTURE OR ANYTHIN@N OR

ON THE HOUSE, THE STRUCTURE OR THE LAND".



The purposeful wording of the regulation allows tiee execution, on the widest
scale, of acts of demolition of buildings that du accord with basic precepts of
justice in a modern state. Therefore, we have aeted, in a number of judgments
that the regulation should be restricted in itsliapgon. Nonetheless, we must be
aware that in so doing, we are not interpretingréfgilation but merely imposing
restrictions on the mode of application and executhereof, whilst exercising the
rules of proportionality and the sense of proporti®ee on this matter Z. Segalhé
Cause of Disproportionality in the Administrativaw', Hapraklit 39 (5750-51): 507.
| expressed this opinion of mine in my judgmeni@J 2722/92Alamarin v. The
Commander of the IDF Forces in the Gaza Sttiye "Alamarin Affair" [2]), on p.
699:

"...I would like to point out that the above doed meean that the
military commanders, who have the authority, arerequired to use
reasonable discretion and a sense of proporti@adah case, nor that
this court is not able or bound to intervene in tlexision of the

military authority whenever the latter intends t@eeise its authority

in a way and a manner that are unthinkable. Tharsexample, it is

inconceivable that the military commander shouldidie to destroy a
complete, multi-storey house, which contains marpartments

belonging to different families, merely for the sea that a person
suspected of a terrorist act lives in a room in oh¢éhe apartments,
and if nonetheless he should want to do this,dbisgt would have its

say and intervene in the matter.

5. In that judgment in th&lamarin Affair [2] | also listed a number of consideratin
which would be appropriate for the military commandvho has the authority
according to Regulation 119 (1), to take into actdaefore he decides with regard to
the use of such authority, and in particular peitey to the scope of the use of such
authority (see there on p. 699-700).
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| emphasized there and | am emphasizing againniaigid and exhaustive criteria
can be set forth on this matter, and each case bmusteighed according to the
special circumstances thereof as a whole. | wily sapeat here the essence of such
guidelines:

a. The severity of the acts that are attributeguoh suspect who resided in that
structure and the existence of verified proof oé therformance thereof by that
suspect, should be taken into account.

b. The extent of involvement of the remaining resid of the house, in most cases
the family members of the terrorist, in his tersbactivity, may be taken into account.
Lack of evidence pertaining to awareness and irmraknt on the part of the relatives
does not in itself prevent the exercise of the enittyy but such factor may influence
as aforesaid the scope of the Respondent's order.

c. A relevant consideration is whether the resideatthe suspect terrorist can be
deemed as a residential unit that is separate tihememaining parts of the structure.



d. It should be investigated whether the suspeesilential unit can be demolished
without harming the remaining parts of the struetor neighboring structures; if it
turns out that the same is not possible, then ngattewith sealing the relevant unit
should be considered.

e. The Respondent must take into account the nuaflEsrsons who may be harmed
by the demolition of the structure and who arethemselves, assumedly innocent of
any crime and were also not aware of the suspsets

It arises from the material which was brought befos with regard to the petitions at
bar that the aforesaid principles were indeed takém account by the Respondent.
Hence the efforts that were used in each one ofdkes, to find out whether separate
residential units can be isolated in the structwinere also the terrorist resided, and to
take out such separate units from the scope ofiélmeolition order. Attention was
also given to the extent of awareness of the tstt®ractions from the part of the
other residents of the house.

Naturally, the greatest emphasis was placed orseherity of the acts which were
performed by the suspects and the consequencesothehich are indeed very
extreme in these cases.

6. In some of the petitions, the petitioners' attys did not deny that there is
convincing evidence that the suspect concernetdiseid the person who lived in the
structure that is contemplated in the demolitiodeor However, in some of the
petitions it was argued that such fact was not gmoproperly and that there exists
doubt on this issue.

We examined the petitioners' arguments in eachobrseich cases but we found no
basis therefor. With regard to each one of theidaiterrorists it was proven with the
required level of certainty that there is no readd& doubt pertaining to the identity
of the terrorist. The Respondent relied on evidesweh as the identity between the
suspect's fingerprints which were filed in filesimfestigations which were conducted
against him in the past and the fingerprint whicaswdiscovered on the terrorist's
body at the site of the explosion; positive resaofts genetic comparison which was
made between the blood of the suicide terroristtasanother's blood,;
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The fact that the family of the person residingtliwe aforesaid structure built a

mourners' hut after the event; The fact that suetsgn residing in the structure

disappeared in proximity to such terrorist attaokl #as not been discovered since;
and incriminating statements that were made byrd#reorists who cooperated with

such suspect terrorist. The same applies to thpests to whom activation and

guidance of suicide terrorists and assistanceherderrorists is attributed. Also with

regard to such suspects there is sufficient circantsl and direct evidence

pertaining both to the performance of the acteobtism by them and with regard to

their connection with the structures which are eomilated in the orders at bar.

To summarize this point: in each one of such et#iwe rest assured that the
evidence material in the hands of the Respondstifigd his certain conclusion that
indeed the suspect is the disappearing person vas responsible for the deadly



terrorist acts, and that he resided in the strectegarding which the Respondent
intends to execute the demolition order.

7. We also found no flaw in the Respondent's caiciuthat the demolition orders
were issued solely against that residential ungetihe suspect resided. In not one of
the petitions was it proven to us that the denmiitorder is directed also against
residential units that are separate from the agartiwhere the suspect resided. All of
the cases concern a family's apartment where th@estiterrorist lived together with
both or one of his parents and with his unmarriextiers and sisters. When one of
the suspect's siblings lived in a separate untt) Wis own family unit, such sibling's
structure was taken out of the demolition order.

8. The petitioners' alternative proposal, that Respondent will make-do with
demolishing the terrorist's private room only ie tlesidential apartment that is shared
with the other family members or with the sealifgreof, appears particularly
unconvincing when suicidal terrorist attacks anecawned. It appears that with regard
to a terrorist who intends to blow himself up amsmmit suicide, the fear that
afterwards the military will be able to seal onig private room or even demolish the
same, will not be able to serve as a deterringpfanft any kind. In such a situation,
the Respondent's order would have lost any meaning.

9. In these petitions there was in fact only onmtpwhich caused me to have doubts,
and which also led my honorable colleague, Judiioener, to issue a dissenting
opinion with regard to two of the petitions (namety HCJ 1730/96 and HCJ
1731/96). The aforesaid problem, which may arisa t@rtain extent also in the case
of HCJ 1821/96, focused on the point which | wikgent as follows. We will briefly
describe the facts that are relevant to the thi@esaid cases:

a) HCJ 1730/96 contemplates the terrorist abarin who, on 21 August 1995,
executed a suicide terrorist attack on bus routmbms 26 in Jerusalem. In this
terrorist attack, 4 people were killed and 103 wejered.

A petition was filed by the family immediately tleafter but the same was dismissed
without prejudice when it became clear that thep@edent had not yet formulated a
standpoint pertaining to such suicide terrorisk@ of residence. On 19 December
1995, a message was relayed to the family, on beh#the Respondent, with regard
to the intention to issue a demolition order, and2@ December 1995, a contestation
was submitted regarding this decision. Since thenfamily heard nothing further
until they found out about the Respondent's decifiom 3 March 1996 to demolish
the house.
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b) HCJ 1731/96 addresses the terrorist attack wiih performed by a terrorist by
the name of Azzam on 24 July 1995. Theristrattack occurred in Tel
Aviv on bus route number 20 and 6 residents weledkand 31 more were injured
thereby.

On 19 December 1995, the Respondent decided tascate the structure in which
the aforesaid terrorist lived and to partially déisto the same. Pursuant to the
submitting of the contestation the Respondent @ecitb meanwhile freeze the



execution of the order. On March 3 1996, pursuarthé¢ series of the recent terrorist
attacks, the Respondent ordered the immediate Baraf the demolition order with
regard to which he decided at that time.

c) The petitioner in HCJ 1821/96, Sidag member of the military arm of
the Hamas organization. He was responsilniggr alia, for the terrorist attack in
Nahalat Shiva, that was performed on 9 October 188d which caused the death of
7 people and the injury of 13 more, and he wasomsiple for the suicidal terrorist
attack in the International Convention Center irudalem on 25 December 1994, in
which 13 people were injured. In addition, he pkchm great number of additional
terrorist attacks, mainly in the Jerusalem area.

However, details and evidence on the activity @ terrorist were obtained only in
1995. The petitioner was arrested on 12 May 1988y the Erez Crossing, when he
returned to Israel from the Gaza Strip. His invgegtion lasted several months and the
full picture in connection with the dimensions a$ lactivity crystallized only at the
end of the year.

An indictment against the petitioner was filed amdary 1996.

His family was informed of the decision to demolifie house where the petitioner
lived with his family on 4 March 1996, also aftéretperformance of the series of
terrorist attacks which occurred lately.

10. The argument that was raised regarding the thi@resaid petitions is, succinctly,
as follows:

Contrary to orders which were issued with regarthéoterrorist attacks that occurred
recently, these are terrorist attacks which occueconsiderably long time ago,
namely, more than six or seven months ago (antiencase of the subject of HCJ
1821/96, even prior thereto). Once the Responderitldd not to execute demolition
orders against the structures in which the tetngho are contemplated in such
petitions resided, namely, once he decided, actgrdi the Respondent's statements,
to "freeze" the execution thereof, then it would wgust to now "unfreeze" such
orders and execute the same, when it was not atpaedhe families concerned had
any connection with the recently performed tertoatsacks which, everyone agrees,
they and they alone led the Respondent to now rntakelecision pertaining to the
performance of the demolition of such houses.

The Respondent's attorneys relied in their ansiwvtat alia, on the judgment in HCJ
5667/91Jabarin v. The Commander of the IDF Forces in toded and Samaria
Region[3] where it was determined by Justice Barak (as Wis title then) that "the
lapse of time in itself does not omit the securd@gsons that are at the basis of the
respondent’'s decision and does not point to andther which occurred in his
decision" (there, on p. 860). This judgment is vafd, but does not constitute a full
answer to the claim in the aforesaid petitions. tTtese deliberated an ordinary
administrative delay in order to allow the resparide consider the issue, whereas in
our cases the petitioners' claim is not basedgushe lapse of time but mainly on the
reason which eventually caused the "unfreezinghef freezing" of the decision
pertaining to the demolition of the houses.
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11. This is, as aforesaid, an argument that is hwodf consideration, however,
ultimately | reached the conclusion that the sahwiksl not be accepted. One should
not forget that in neither one of the three afarksases did the Respondent decide
that there is no room to exercise his authorityoediog to Regulation 119 of the
Regulations, or decided to cancel demolition oraenech were issued by him vis-a-
vis such terrorists earlier. On the contrary, wébard to the petitions in HCJ 1730/96
and HCJ 1731/96, the Respondent decided at theokecember 1995 explicitly
that he intends to order the demolition of the &trces and he only suspended his
final decision in the matter, or "froze" the sampersuant to contestations which were
filed by the families. With regard to the petitionem HCJ 1821/96, a decision
pertaining to the demolition of his place of reside had not yet been made after an
indictment was filed against him in January 1998] the decision with regard thereto
was adopted only now.

Is the Respondent's mode of conduct in these diseed and does it justify our
intervention? It appears to me that the answehmisoquestion must be negative. In the
course of the hearing we posed to the attorneysuoh petitioners the following
guestion:

"Will the acceptance of your argument not leadhat in the future
the commander will tend to execute demolition csdenmediately,

whenever there are reasonable grounds for doing\8@R is the flaw

in that the Respondent delays the performanceeofléitision in order
to consider the matter further, perhaps he willizeghat maybe there
is no need to institute this painful sanction?".

| received no convincing answer to this questionre Wiust not forget that this
concerns the activation of a sanction, as a datemeasure, which necessarily harms
people with regard to whom it was not proven tlegyf personally, committed a
crime, and no one is rejoicing upon the use ofrtessure. Therefore | emphasized in
the Alamarin Affair [2], on p. 699, that "...certainly no one wilbe sad if an
improvement in the security of the State and thenadization of safety in the region
will induce the legislator one day to regard thisasure as redundant".

If so, what is the harm in that the Respondentpitiesis fundamental decision that
his authority according to Regulation 119 (1) skobk exercised, postpones the
execution in order to see whether a calming ofsti®urity situation would allow him,
maybe in the future, to respond positively to tamilies' contestation and waive the
exercise of such a drastic sanction. Only that then horrific terrorist attacks
occurred, one after another, causing mass injudy raarder, performed by suicide
bombers from the same terrorist organizations tdchvithe suspects who are
contemplated in the petitions at bar belonged asd, who were motivated by that
same fanatic motivation. If the Respondent decttiadin view of the situation which
was thus created there is no more room to suspendlécision pertaining to the
demolition of such structures, this should not kberded as arbitrariness or extreme
unreasonableness or an action according to foramfives justifying the cancellation
of the orders. It shall just be noted that of ceumso on this subject the
proportionality factor should be taken into accolinfor example this was a matter of
the postponement of the performance of orders whiete issued many years ago,



possibly a different conclusion would be requireldwever, in the cases before us,
when we are dealing with a relatively short susfmenf approximately two months,
of the execution of the decisions, there is no réonour interference.

12. Finally we will further mention the alternativequest of some of the petitioners
that it will be made possible for them to demolibkir structures by themselves in
order to prevent the causing of unnecessary danmageighboring structures upon
the demolition by the security forces.
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On behalf of the Respondent there was no consehiggroposal. It was argued by
his learned attorneys that failure to perform tleendlition by the security persons
will derogate from the deterring effect of this staon. Clearly any and all efforts will

be used to prevent unnecessary damage and if the sall nevertheless occur,
damages shall be paid to those prejudiced thereby.

Without taking a firm stance pertaining to the ification of the Respondent's
assessment, | reached the conclusion that thex@ ieom for our intervention in the
Respondent's stance with regard to the manner rdérpeance of the orders which
were issued by him.

Based on all of the aforesaid it appears to methi®apetitions at bar should be denied
and the interim orders which were issued in theaedrthereof should be cancelled.

Justice D. Dorner: 1. | agree to the denial of getitions in HCJ 1740/96, HCJ
1821/96, HCJ 1824/96, HCJ 1825/96 and HCJ 1828#@6vever, | cannot agree to
the denial of the petitions in HCJ 1730/96 and HZ31/96, and if my opinion would

be accepted, we would accept such petitions armdfdhe Respondent to demolish
the petitioners' houses.

2. Indeed, the purpose of the demolition authaitgording to Regulation 119 of the
Regulations is deterrence and we have no groundertp the Respondent's argument
that the demolition of the houses of suicide testermay deter future terrorists.
However, this court ruled in a long line of judgrtethat the discretion in exercising
the demolition authority is not absolute. So foammple it was determined that in
exercising the authority "one should consider,landne hand, the prohibited conduct
for the deterrence of which the use of Regulatid® & intended. On the other hand,
one should consider the suffering which will beumed by those against whom the
deterring measure will be exercised..." (HCJ 5510r@&keman v. The Minister of
Defense et al4], on p. 219-220). See also, for example:Abamarin Affair [2]; HCJ
5667/91 [3]). It is also inconceivable that thisudowould have authorized the
demolition of entire towns pursuant to the actdndfividuals, despite the fact that
such a measure is ostensibly anchored in the |lgegoéa Regulation 119, and it
cannot be said that the same is lacking a deteuahge. It is permitted to demolish
the house of the terrorist and his family only.

One of the requirements, which have not been despuntil now, for the exercise of
the authority, is the existence of a causal ratatietween the terrorist attack and the
demolition: Although the demolition of a house it & punitive measure in the full
sense of the word but a deterring measure, the sameéd not be instituted except as



a direct response to a terrorist attack which wafopmed by the terrorist who carried
out the attack who resided in the house.

3. In the case at bar, the Respondent "froze" ¢émeatition decision and turned it into
a quasi"conditional" sanction. The "condition", so it f$rout, was the performance
of additional terrorist attacks, by terrorists wh@d in other towns and belonged to
other families. Pursuant to the performance of stuther terrorist attacks, the
Respondent seeks to demolish the petitioners' Bolseny opinion he is not entitled
to do so, since the demolition authority should betexercised pursuant to terrorist
attacks which are not those which were performedhieyterrorist who lived in the
house.
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For such reasons, in my opinion, the petitions @JHL730/96 and HCJ 1731/96
should be accepted. As aforesaid, | agree withiéméal of the remaining petitions.

Justice M. Cheshin: | agree with the verdict whigas written by my colleague,
Justice Bach, and in the dispute which erupted éetwmy colleague and my
colleague, Justice Dorner, | agree with him.

2. In an opinion which | wrote in HCJ 4772 5359/Blizran et al. v. The Commander
of the IDF Forces in the Judea and Samaria Redlh on p. 155-161, in the
Alamarin Affair [2], on p. 701-706 and in thdazal Affair [1], on p. 351-352, | firmly
routed myself in a fundamental principle of lawarfr which — so | said — | would not
move neither right nor left. And such fundamenipehciple, we all know it since
childhood: each man shall bear his own transgressml each person shall be put to
death for his own sin. According to the prophetstased in the Bible:

"The soul who sins is the one who will die. The sball not share the
guilt of the father, nor will the father share tipailt of the son. The
righteousness of the righteous man shall be cikddehim and the
wickedness of the wicked will be charged against"hiEzekiel, 18,

20 [a]).

| went on to state that "unlike case law which wset forth elsewhere...the
fundamental principle which we are deliberating ggawn to the roots of the
authority and does not focus only on the autharitliscretion and the issue of the
compatibility (‘proportionality’, 'relativity’) beteen an act of injustice and an
authority's sanction" (thBlazal Affair [1], on p. 352). This was my opinion in such
cases which | addressed. This is my opinion aldaytoHence, | express doubts with
regard to the statements of my colleague, JustahBinsofar as he constructs his
ruling on the issue of compatibility and proportidity alone (as stated in paragraphs
4 and 5 of his opinion). However, these matters bandeemed as incidental
statements only since as far as | am concerndtigimatters before us, the required
conditions for authority and alongside them thepprtionality and compatibility
conditions also were fulfilled in the cases befase For this reason, and it alone, |
deemed myself permitted — also obligated — to jbim ruling which my colleague
issued.



3. So too on such two issues regarding which despwrupted between my
colleagues. The freezing of the demolition ordefsemvthey were frozen and the
unfreezing thereof when they were unfrozen, both fileezing and the unfreezing
were, in my opinion, lawful and within the boundsriof reasonableness. | would
have ruled otherwise had | believed that the mylilommander waived- explicitly or
implicitly — the issuance of demolition orders, redyn had we found out that after
first terrorist attacks the military commander waivthe issuance of the demolition
orders, and that the recent terrorist attacks iedtb change his mind with regard to
the waivers that he made. Had it been so, | woalethen said that the decision on
unfreezing demolition orders which were frozen -aatecision on issuing demolition
orders - is an unlawful decision, a decision whiles not support itself on proper
discretion, a decision which is tantamount to aisies made whilst deviating from
authority. However, the commander did not waivexplieitly or implicitly — neither
the unfreezing of the demolition orders, nor theu@ce of demolition orders.
Knowing all of the above, we further know that heted lawfully and within the
boundaries of authority.

If 1 entirely understood the opinion of my colleaguustice Dorner, she believes that
the unfreezing of the demolition orders would hdeen lawful, had subsequent

terrorist attacks — terrorist attacks which ledhe unfreezing — been performed by
terrorists who resided in the town where the tiestorists resided or by such terrorists
who belonged to the family of the first terroristd)ereas my opinion is that partners,
for purposes of a murder scheme, of a terroridt enly after-death partners — are

deemed as the terrorist himself, and all of thesdexrorists who are members of one
"family".
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The reason for this is that such suicide murdetieds their fate to the fate of their
partners in the murder-scheme and thus, in a wegarbe mutually responsible for
one another. And if we shall remember that the digiomo of houses was intended for
the deterrence of the individual and the groupwileeasily see that the purpose of
deterrence will be excessively achieved by wayreéZing and unfreezing as the
Respondent does. One way or another, | did not kfrmm where to take the

authority to intervene in the military commandeliscretion pertaining to the timing

of the demolition, if the same will take place intliaely after the act of terrorism or
if the same will take place after time shall haaesled.

We will further remind, so as not to forget, thattdemolition of the house is

performed only because of a murderous terroriatktthat was performed by the one
who lived therein and not pursuant to the act aitia@r. The demolition of the house
was a direct response to the act of terrorism athanot an immediate response.

4. So much so — on the issue of the orders that wesued in our case, that in my
opinion the same were issued with authority andheeiaffliction nor aberration
occurred therein. Despite all that, so | said tcsetfy let us examine matters from
some distance and find our path. | shall speakndpbe at peace.

5. The issue of the demolition of houses accorthnifpe Regulations does not occupy
the courts in day-to-day life. It is not an isshattroutinely arises before the courts
and the courts were not designated by their esgerdeal therewith. Indeed, there is



no conceptual impediment to apply to the discretibthe military commander — who
has the authority to issue demolition orders adogrdo Regulation 119 of the
Regulations - the rules of judicial review, whittetcourt is experienced in: deviation
from authority, arbitrariness, discrimination, reaability, foreign motive, prejudice
to fundamental rights, "proportionality”. The maliy commander is supposed to
consider whether or not he will issue demolitiodess - and such discretion — as any
discretion — igpso factoestablished in the network of norms that covdrsthker acts

of discretion. This has been our practice in th& pahis is our practice now and thus
shall be our practice in the future.

However, all of the aforesaid cannot dull a sepsati and it is a pungent sensation —
that we are dealing with an issue which does ntingeto us. Indeed, we will not
conceal the entire truth, that our resort to regatiministrative case law and to the
application thereof to unusual decisions such aecsion on the demolition of
houses in Judea and Samaria, is more than adittificial and confusing the issue.
Furthermore: our dealing with the review of demolitorders is accompanied by a
strong sense of alienation. And it is not becadses inot within our power and
authority to intervene in the military commandet&ision. We have more than once
intervened in the military commander's decisiongrawned decisions that he made
and ordered him to act one way and not another.

The sense of alienation derives from that theohdemolishing houses according to
the Regulations, by its very nature and charaem act of war. And acts of war are
not acts which the courts address in day-to-day lif Nazal murdered twenty
three people and injured dozens more when he bfewnuexplosive device in the
heart of the bus. The "act of the murderer”, theaitl with regard thereto, "was in its
essence — although not in the context thereof andbyits formal definition — an act
of war, and an act which is essentially an act af,wwne answers with an act which is
also essentially an act of war, and in the waywaf' (Nazal Affair [1], on p. 351).
And this is where the great difficulty arises, tha find it hard to apply to acts of
war, standards to which we resort from day-to-cay: |
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"and | as a judge did not accustom myself to detl war and | know
not the ways of the warriors. And behold | am beindered to apply
day-to-day law and legal standards to an act whickssentially an
act of war. How will | do that?"NazalAffair [1], ibid.).

And if there was doubt in anyone's heart that veeirdeed in the midst of a war (also
if not according to the formal definition therediie government with its decision of 3
March 1996, reminded us as follows:

"The government determines that Israel is in theéstmdf a comprehensive war
against the Hamas Organization and the other tstrorganizations and it
demands of the Palestinian Authority, all of thealrstates and all of the
partners to the peace process to participate snwhar with all the means that
are available to them and to firmly act againgoigsm".

War and the rule of law, acts of war and courts.



6. Two prongs have joined together and led us terevive are now. The first prong is
in the Regulations themselves which apply in theeduand Samaria regions since the
time of the Mandate. The Defense Regulations, @is ttame and content attest, were
essentially intended to serve as a tool of war amdhe act of the war. Such
Regulations were promulgated in 1945, and in thedkaof the one having the
mandate they were supposed to serve — and indeeedseas a tool of war in the
underground organizations. War is not fought in toerrts and therefore the one
having the mandate set forth — in Regulation 3thefRegulations — that decisions of
military courts according to the Regulations shall come before the court and shall
not be examined in the courts. Regulation 30, asknaw, is no longer valid.
Currently, the military court system according toe t Defense Regulations is
integrated in the military tribunal system (seeickt440A forth of the Military
Jurisdiction Law. 5715-1955). However, also thecedlation of Regulation 30 did
not alter the nature of the authorities accordingthie Regulations, which are
authorities which accompany war.

7. However, chief to us now is the second prong, the beginning thereof is in the
Six Day War, after we seized control of parts @& thnd of Israel which were not in
our hands since the establishment of the State.Aftweney General at such time,
Meir Shamgar, instructed his attorneys that wheres&dent of Judea and Samaria,
the Golan or the Gaza Strip will challenge a gowe¥nt act that was performed in the
"territories”, in the court, the State shall naseaa lack-of-authority argument. This
has been the case from then until now, and thetceunamely, the High Court of
Justice — addressed petitions which were fileddsidents of the territories against
the State and military authorities due to acts@mnéssions which were performed and
omitted in the territories. See for example M. Neg@thains of Justice — the HCJ Vis-
a-Vis the Israeli Government in the Territorig&ana, 5742) 9 forth. Further compare,
M. Shamgar;Legal Concepts and Problems of the Israeli Mijtg@overnment — The
Initial Stage" Military Government in the Territories Administeréy Israel 1967-
1980: The Legal Aspectderusalem, Ed. by M. Shamgar, 1982) 13 FF.

The developments which occurred since 1967 justiflds policy of applying the
jurisdiction of the High Court of Justice to thertries, since such a policy would
infuse principles of the rule of law into the aofsa military government.
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And with all of the benefits which this policy brglt pursuant thereto — and there
were many benefits — we cannot turn a blind eyehto phenomenon that when
applying principles of law to acts of war of thelitary authorities — including the
demolition of houses — the courts found themsetiesing with an issue which is
foreign to them, an issue whose gist is far froemthnot the issue for which the legal
principles were created and made. We did not sagr-will we say — that we should
entirely refrain from dealing with such acts of whlowever, at the same time, we
cannot cover our eyes from seeing what we are reavith, and what is unusual
about this occupation of ours.

8. In the 1950s, the retaliation policy was praadicin response to damage to Israel's
security and the murder of Jews by infiltrators #erdorists, military units crossed the

border and struck targets that were designatetiam.t In these retaliation acts also
civilians who were across the border were injuisge(‘Acts of RetaliatiohZ. Shif,



E. Haber |srael Security LexicofZmora, Bitan, Modan, 5736) 430). Did it cross the
mind — does it cross the mind that a Jordaniare@®alan) citizen would have filed a
petition against a retaliation act which may hagerbintended to demolish his house?
The clear answer to such a frenetic petition wdwdde been, "act of state”, namely,
an act which does not fall within the realms of toeirts, an act to which the courts
do not apply legal norms, an act which lies, osténs outside the law. This
concerned the relationship between states and wiiaées speak the language of war
to one another, the individual has neither riglaisstanding.

The civilian population suffers greatly at times whr, however, this suffering,

wherever it is, gives the individual neither rightsr standing against the enemy. The
acts are not judicable as they "belong" to a fielcich is not under the court's

authority.

9. We did not mean to say that the acts of derpalitf houses in regions which are
controlled by Israel are identical to acts of wajaiast an enemy state. The
differences between these acts and those actamatedf obvious for us to be able to
ignore. However, the acts are similar in that berth acts of state, acts of war. And
when we say acts of state and acts of war we tefacts which are designated — from
beginning to end, in their entirety — for the esiste of security for all and for the
protection of the individual's life. Security anfélin their simple meaning. Who shall
deny that the statement that life and protecti@rebf — the existence of life, in the
simple meaning thereof — is superior to other s@hthat property rights must bow to
the right to life? And if the military commanderlieees that demolishing a terrorist's
house could — if only by a minute chance — detenesmne who may also become a
murderer-terrorist like his comrade in the Hamagaaization (or the Islamic Jihad),
how will the courts tell him what to do and what t@do? In war like in a war: what
business does a court have to order a military cang®r what to do and what not to
do? Indeed, the court shall not order a battaliootfamander that he ought to send a
certain company to the right and not to the leftha hill. Similarly, although to a
smaller extent, | would find it hard to understdrmv the court could order a military
commander not to demolish the house of a murdereorist — to deter others — just
because the court may think differently than them@nder.

10. In the past we supervised the acts of a mylitmmmander when he ordered to
demolish houses of terrorists, we supervised his aed tempered them by the forge
of judicial review. That is what we are doing ndWhat is what we will continue to do
in the future.

However, the following is also true, such revievd aupervision are not tantamount
to review and supervision which we apply to theimady administrative authorities.
The different material dictates, in itself, diffatemethods of intervention. Indeed, an
act of state and an act of war do not change tairacter also if the same are subject
to the court's supervision, and the nature of ttte, amaturally, makes an imprint on
the modes of intervention. Difficulties which werugigle with in reviewing the
actions of the military commander are great and thee tougher than difficulties
which we encounter in the review and supervisionth&f ordinary administrative
authorities, and such difficulties very much lirthie court's ability to infuse the rule
of law into the acts of the military commander.ded, we shall not grow weak in our



efforts to strengthen the rule of the law. We utwlgk an oath to dispense justice, to
be servants of the law and we shall be loyal toaaih and to ourselves. Also when
the trumpets of war sound the rule of the law simalke its voice heard, however, let
us admit a truth: in such places its sound isftlia of the piccolo, clear and pure but
drowned out in the bustle. All of this we have |@igce known and yet, | preceded to
say to myself: | shall speak up and be at peace.

It was decided unanimously to deny the petitionsl@J 1740/96, HCJ 1821/96, HCJ
1824/96, HCJ 1825/96 and HCJ 1828/96; and it wasddd by a majority of the
court, against the dissenting opinion of Justic®brner, to deny the petitions_in HCJ
1730/96 and HCJ 1731/98ll of the interim orders that were issued in duatext of
the petitions at bar are cancelled.

Issued today, 28 Adar 57589M ar ch 1996).



