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The Courts

At the Jerusalem District Court Adm.Pet 8890/09
Sitting as the Court for Administrative Matters
Before: Honorable Judge Yehudit Tzur — Vice Presidnt June 8, 2009
In the matter of: 1. Srur, ID.

2. Srur, ID.

3. Srur, ID.

4, Srur, ID.

5. HaMoked: Center for the Defence of the Individal

represented by attorney Yotam Ben Hillel et al.
The Petitioners

V.

=

Minister of the Interior

2. Director, Population Administration

3. Director, Population Administration Office, East Jerusalem
represented by Att. Hagai Domborovitch, State’oAtey’s
Office, Jerusalem District (civil)

The Respondents

Judgment

1. Before me is a petition filed by four members @ 8rur family and HaMoked: Center for the
Defence of the Individual against the Minister telrior (hereinafter: the respondent), regardirsg hi
decision not to extend the DCO issued stay peffimitisrael for and Srur (hereinafter:
petitioners 2 and 3) and not to upgrade the status Srur (hereinafter: petitioner 4) from
temporary residency to permanent residency.

Factual background

2. Petitioner 4 was born in Jerusalem on Septembet@®, and was registered in the population
registry in the Area. Srur (hereinafter: toier 1), petitioner 4's mother, is a permanent



resident of Israel and his father, petitioner 2 resident of the Area. From shortly after histbir

until 1993, petitioner 4 lived with his family ihe Area. He subsequently moved with them to Jordan
where they lived until 1997, at which point theyureed to the Area and remained there until they
moved to Jerusalem in 2002.

3. On January 26, 2004, petitioner 1 filed an applicato register her five children, including petiter
4, in the population registry in Israel (appendixahe written response). At the time the appiaat
was filed, petitioner 4 was 12 years and three hwatd. On April 20, 2004, the application was
denied owing to the fact that some of the childsemne born outside of Israel and therefore required
an application for family unification, rather thehild registration. Another reason for the deniakw
lack of proof of center of life (appendix C to thetten response).

4. On February 2, 2005, following the denial of thelagation, petitioner 1 filed an application to
register two of her daughters who were born insedaim and had not been registered in the Area.
This application was initially denied for lack adrter of life, yet after an additional applicativas
filed on June 8, 2005, the application was apprawe&eptember 9, 2005 and the daughters were
registered as permanent residents on Novembei08, Zbie position of the National Insurance
Institute and the findings of the investigatiowatried out were submitted as part of the respdralen
examination of the application to register theggillhese submissions indicated the family resides i
Israel. Under these circumstances, on March 155,26@ respondent decided to approve the
application of petitioner éx gratia (appendix D to the written response), and he wasrdingly
registered with an A/5 status for two years on B@r2006. On June 18, 2008, the A/5 permit
granted to petitioner 4 was extended for a furflear (appendix F to the written response).

5. On July 16, 2008, the petitioners filed an appiaato upgrade the status of petitioner 4 to ttiat o
permanent resident (appendix G to the written nesgp On October 2, 2008, the respondent notified
the petitioners that the status of petitioner daowt be upgraded to that of a permanent resiaent
he had lived in the Area and according to the €itghip and Entry into Israel Law (Temporary
Order) 5763-2003(hereinafter: the Temporary Ordex). children over the age of 14 are not entitled
to status upgrades. The respondent consentedmaktend the A/5 permit held by petitioner 4 for a
further year, as stated. It is against this denibipthe respondent (not to upgrade the status of
petitioner 4) that the petitioners filed the petitbefore me.

Parties’ Arguments

Petitioners’ Arguments

6. The petitioners argue that one must apply Reguldtibof the Entry into Israel Regulations 5734-
1974 (hereinafter: Regulation 12) to petitionef He purpose of this regulation is to prevent a
disconnection or discrepancy between the statpamt who holds permanent residency status and
that of his child who was born in Israel. The petiers argue that in accordance with case law and
inasmuch as the application was filed prior toalreendment to the Temporary Order Law in August
2005, the fact that an applicant is registerethénArea does not automatically apply the provisioins
the Temporary Order Law to him. Rather, the ceotdife of a minor applicant must be examined in
the two years preceding submission of the apptioadind if a center of life in Israel is demonstiate
the applicant is to be registered as a permaneittergt in Israel. According to the petitioners,
petitioner 4 resided in the Territories for onlp&t of his 12.5 years, whereas the rest of the, tirae
lived in Israel and in Jordan and therefore, istadie considered a resident of the Area for pugpos
of the Temporary Order Law. The petitioners add, twéh respect to Regulation 12, there is no
dispute that at the time the application for chddistration was submitted on January 26, 2004, the
petitioners had been maintaining a center of lifdérusalem for some two and a half years.
Therefore, the respondent should have registeriibper 4 as a permanent resident of Israel in the



population registry. The petitioners argue thatréigpondent is ignoring various judgments handed
down on this matter.

7. The petitioners argue that even if it is found tinvet Temporary Order Law applies to petitioner 4,
indeed, there is reason to grant him permanerdensy status. The petitioners argue that the
respondent’s decision to grant children who weggstered in the Area temporary status initially and
upgrade it later to permanent status is a decistunoh originates in an unacceptable internal
procedure of the respondent which is not mentionéke law. The petitioners argue that according
to this procedure, the status of individuals whiteerd the graduated procedure but were over the age
of 14 is not upgraded as such upgrade allegedlyadiots the provisions of the Temporary Order
Law. The petitioners argue that Section 3(a)(ithefTemporary Order Law allows granting
permanent status to every child who at the timgubimitting an application was under the age of 14.
Yet, the respondent’s decision to initially grapplcants temporary status for two years and then
deny the granting of permanent status at the etloest two years, on the grounds that the applicant
is over the age of 14, is unlawful. On this isgbe, petitioners refer to Adm.Pet (Jerusalem) 8295/0
Mashahra v. Minister of Interior (hereinafter: thdlashahra judgment) and to Adm.Pet
(Jerusalem) 8336/GBahaika v. Minister of Interior (hereinafter: th&ahaika judgment). The
petitioners argue that the respondent is ignotiegfindings in these judgments and continues o rel
on the same procedure that the court ruled defleatsurpose of the legislation.

8. The petitioners argue that one must reject theoredgnt’s attempt to distinguish tMashahra and
Zahaika judgments from the case at bar. They argue thieiMashahra case, the practice which
denies upgrades to the status of children to whiamas possible to grant permanent residency at the
time they filed their application was found to beaaceptable as it subverts the purpose of the
Temporary Order Law. The petitioners add that édahaika case, like in the case at bar, the
relevant application was filed when the applicaaswver 12 years old and before the amendment to
the Temporary Order Law. The ruling in that cass tegrant the applicant permanent residency
status. The petitioners refer on this issue alghégudgments on which ti&ahaika judgment is
based — Adm.Pet (Jerusalem) 77141 Gweila v. Minister of Interior and Adm.Pet (Jerusalem)
Hilbiyeh v. Minister of Interior . According to the petitioners, in these judgmeittsas ruled that
one must examine the date on which the initial iappbn was submitted for the purpose of
determining the age of the child, yet, at the sime, one must examine the application according to
the prevailing legal situation rather than the tra existed when the application was submitted.
This, despite the fact that the original applicasicubmitted by the applicants in those cases were
denied in accordance with the legal situation attitme. The petitioners argue that in our case too,
one must view petitioner 4's application as an @pgibn in processing (rather than a closed case
following denial), since the respondent agreedetpen it. Alternatively, the petitioners argue that
the amended provisions of the Law must be apphed & the decision to renew processing
constitutes a new application, as at the time efdibcision to renew processing, the petitioner was
under 14 years of age, and thus, under the praxdisibthe amendment, he was entitled to a status
upgrade.

Respondent’s Arguments

9. The respondent argues that petitioner 4 is a nasifehe Area as defined in the Temporary Order
Law (prior to its amendment and certainly followiitg since he was registered in the population
registry of the Area, lived there from birth uraiije 11 and lacked ties to Israel during all theesey.
The respondent notes that according to the Temp@eder Law, he had no power to grant Israeli
residency permits to children over the age of 1®waas obliged to reject their requéastimine. The
respondent argues that as petitioner 4 filed hidieaion after he turned 12, he was not empowered
to grant him stay permits for Israel, but nonethglegreed to grant him an A/5 visa for two years,
beyond the requirements of the law and following dinendment to the Temporary Order Law which



10.

11.

12.

13.

allowed granting status in Israel to applicants wieoe under 14 years of age at the time the
application was submitted.

The respondent argues that in accordance withhihé registration procedure of June 1, 2007
(appendix A to the written response), a child uriierage of 14 who was born in Israel and resided
in the Area or was registered therein would rectwveporary residency status for two years, at the
end of which he would receive status in accordavitethe Temporary Order. According to the
respondent, the amendment to the Temporary Ordereaefitted petitioner 4 as he was over the
age of 12 prior thereto and was not eligible fats in Israel at all, whereas subsequent to the
amendment, his application was reviewed and hegnaagted status in Israel as he was under the age
of 14 at the time the application was submittece Téspondent adds that since May 12, 2002, when
the government resolution on this issue was pasggpiades from one status to the next no longer
exist.

The respondent argues that petitioner 4 was regisia the population registry of the Area anddive
with his family in the Area until 2002. Thus, itdtear that his ties are to the Area and not @elsr

and therefore, the Temporary Order Law relevanésadents of the Area must be applied to him. The
respondent argues that after petitioner 4 held/arstatus for two years, it was no longer posdible
upgrade his status as he was over the age of 14.

The respondent argues that the amendment to thpdrany Order Law allows granting an Israel
residency permit to a minor under the age of 141t the Temporary Order Law does not stipulate
what type of permit is to be granted to the minwt therefore, a child registration procedure wés pu
in place according to which a minor (under the afg#4) is to be granted an A/5 visa for two years,
followed by a permanent visa, provided the mingligant is not 14 at the time. The respondent
notes that in the case at hand, the petitioneetuf after the two years in which he possessed an
A/4 [sic, recte A/5] permit had passed, and therefore, it waspossible to upgrade his status to
permanent residency in accordance with the pravisfesaid procedure.

The respondent argues that Mashahra judgment is different from the case at hand asvitlved

an application which was filed before the applidamhed 12, unlike the situation in the presentcas
The respondent also argues that the facts atdhaika judgment differ from the case at bar, as the
decision of the respondent in that case was reaafteidthe amendment to the Temporary Order Law
and therefore, it was ruled that the respondentldhmave reviewed the application in accordance to
the age at the time the application was submittedimaccordance to the provisions of the amended
Law.

Review and Ruling

14.

15.

Having reviewed parties’ arguments and the legdljadicial situation | have reached the conclusion
that the petition, inasmuch as it relates to petér 4, must be accepted and the respondent & to b
instructed to grant him a permit for permanentdescy in Israel.

Regulation 12 stipulates as follows:

12. The Israeli status of a child who was born indrael, but to whom section 4 of the
Law of Return 5710-1950 does not apply, shall be¢tsame as the status of his
parents; should the parents not share one statushé child shall receive the status of
his father or of his guardian, unless the second pent objects to this in writing;
should the second parent object, the child shall ozive the status of one of the
parents, as shall be determined by the Minister.



16.

17.

The Supreme Court ruled that the purpose of Ragnlad® is not to grant status in Israel “by birth”,
but to prevent a disconnection or discrepancy baivtbe status of a parent who resides in Israel
under the Entry into Israel Law 5712-1952 and tagus of his child who was born in Israel and
whose birth in Israel did not of itself, grant hiegal status in the country. In HCJ 979(&lo v.
Minister of Interior (hereinafter: the Carlo case), the Honorable BessiDorit Beinisch stated:

As arule, our legal system recognizes and respethe value of the integrity of the
family unit and the interests of protecting the chid's best interests. Therefore, one
must prevent the creation of a disconnection or aiscrepancy between the status of
a minor child and the status of the parent who hasustody of him or who is entitled
to custody.

In the case at bar, petitioner 4 was born in theatrg, his mother is a permanent resident of Israel
and there is no dispute that he maintained a ceftie in Israel for at least two years prior to
submitting his application. Therefore, it appeaat Regulation 12 must be applied in his case.
However, we must first examine whether petition&lis under the terms of the Temporary Order
Law as this law restricts the respondent’s disoretd grant status in these circumstances. On this
issue, Honorable Judge Adiel has ruled:

There is no dispute that this Regulatior{Regulation 12 — Y.T.jnust be superseded
by the Temporary Order Law inasmuch as the Temporay Order Law restricts the
interior minister’s discretion to grant the petitioner status in Israel.(theMashahra
judgment,85).

The first question that must be addressed, thexgi®mwhether the Temporary Order Law applies to
petitioner 4, and more precisely, whether he iseaitlent of the Area” as defined in the Temporary
Order Law. If the answer is negative, namely, jmtér 4 is not a resident of the Area, indeed the
Temporary Order does not apply in his case and $egao restriction on the respondent’s discretion,
and petitioner 4 must be granted an Israeli resiglpermit as stipulated by Regulation 12.

Petitioner 4 submitted his application prior to #mendment to the definition of “resident of the
Area” in the Temporary Order Law. Therefore, theresaid question must be examined in
accordance with the original definition in the Lédm.Pet 5569/0Ministry of Interior v.

‘Aweisat, §11 of the judgment (hereinafter: tAaveisat judgment). The original version of Section
1 of the Temporary Order Law (prior to the amendinstipulated: “Resident of the Area’ —
includes those who live in the Area but are not rdgtered in the Area’s population registry, and
excludes those who are residents of Israeli commuids in the Area’

In the‘Aweisat judgment, it was ruled that the registration & #pplicant in the Palestinian
population registry gives rise to a presumption tgais a resident of the Area. However, this is a
refutable presumption and the applicant may presé@dence to prove that other than the registration
in the registry, he lacks any other tie to the Aseech that the Temporary Order Law does not apply
to him. In the case at bar, petitioner 4 was regst in the Palestinian population registry and is
therefore presumed to be a resident of the Arekefised in the Temporary Order Law. However,
there is no dispute that petitioner 4 was borreitigalem, that his mother and some of his siblings
are permanent residents of Israel and that atriethe application was submitted he had livedhen t
Area for only five of his 12 years. Moreover, thea@o dispute that at the time the application was
submitted, petitioner 4 had been living with hisfly in Jerusalem for over two years and therefore,
his center of life was in Israel. This, as perghecedures of the respondent, who maintains‘that
existence of a center of life in Israel for a perid of two years preceding the date on which the
application for permanent residency in Israel is sbmitted is sufficient for considering the
applicant as a person whose center of life is inrisel. This is the position of the respondent



18.

19.

which was determined in accordance to his proceduse.” (the Mashahra judgment, §8).
Therefore, it appears that the applicant has sktiesaconnecting him to Israel rather than to the
Area, including maintaining a center of life indst at the time the application was submitted. Thus
it is highly doubtful that he could be consideretiesident of the Area” as originally defined ireth
Temporary Order Law. Under these circumstancesvorst find that the Temporary Order Law does
not apply to petitioner 4 and hence, the resporsldigcretion under Regulation 12 is not restricted
and petitioner 4 must be granted a permit for paenaresidency in Israel in accordance with
Regulation 12.

However, even if we assume — to petitioner 4'sighent — that he is indeed a “resident of the Area”
as originally defined in the Temporary Order Law (@ is registered in the Palestinian population
registry and has lived in the Area for five yedomn@er than any other country in which he resided a
the time the application was filed), indeed, evadar the Temporary Order Law, there is room for
granting him a permanent residency permit. Onifisise, the question is whether, in petitioner 4’s
case, one is to apply Section 3 of the Temporadeflraw, which was in effect when he submitted
his application, or rather, the amended Sectioof 3he Temporary Order Law.

Section 3(1) of the Temporary Order Law, priortsoémendment, stipulated as follows:

The Minister of Interior or the commander of the Area, as the case may be, may
grant a resident of the Area... a permit to reside ifsrael or a stay permit for Israel
in order to prevent the separation of a child underl2 years of age from his parent
who is lawfully present in Israel.

Regarding minors over the age of 12 — the regularstipulated in Section 2 of the law applies:

During such period in which this Law is in effect.. the Minister of Interior shall not
grant citizenship and shall not give a resident ahe Area a permit to reside in Israel
pursuant to the Entry into Israel Law and the commander of the Area shall not give
such resident a stay permit for Israel pursuant tahe security legislation in the
Area.

Section 3a (amended) of the Temporary Order Lauksties as follows:

Notwithstanding the provisions of Section 2, the Miister of Interior may, at his
discretion — grant a minor who is a resident of thé\rea and under 14 years of age, a
permit to reside in Israel in order to prevent hisseparation from his custodial

parent who is lawfully present in Israel;

Petitioner 4 was over the age of 12 and underdbeo& 14 at the time his application was submitted.
Therefore, according to the original version of Treenporary Order Law which was in effect when
he submitted his application, the respondent wagmpowered to grant him status in Israel. On the
other hand, according to the amendment to the Teamp®rder and on the now self-evident
assumption that one must examine the age of tHeappat the time he submitted his application
(see thezahaika judgment, 813 of theMashahra judgment), indeed, petitioner 4 is entitled tdista

in Israel.

Should the amended Section 3(a) be applied taqedit 4 despite the fact that it came into effect
only after he submitted his application? The partievoted much of their arguments to this question,
yet the answer is clear and in fact, the responidiemgelf agreed, and rightfully so, to appéx (

gratia) the amended Section 3(a) to petitioner 4 andtdyviaman A/5 visa, which he could do solely
under the amended section and in contraventioneobtiginal Section 3, which did not grant him the



20.

power to do so at all (as petitioner 4 was oveydas old when the application was submitted)oln s
doing, the respondent acted rightfully, since imie of the substantive rights vested in petitighet

is clear that he was entitled to status in Isréel dhe amendment to Section 3, as at the timeydse
under 14 years of age. The section was amendedigasf 1, 2005 and the petitioner was born on
September 30, 1991. Therefore, at the time of thenaiment he was not yet 14 years of age (he was
13 and ten months old). If the petitioner had fitesl application between August 1, 2005 and
September 9, 2005, the petitioner would have hagbpdy the amended section to him, as he had not
yet reached the age of 14. Alternatively, if thep@andent were to decide on the petitioner’s
application after the amendment to the Law, indédseh too he would have had to apply the
amended section, in accordance withZhbaika judgment. Additionally, it seems that logic would
have required the respondent to apply the ameratgibs to the application as there is no point
whatsoever in discriminating against petitionemtlydecause the respondent hastened to reach a
decision on his application before the amendmetité@etition, compared to other applicants on
whose application the respondent reached a deasilgrafter the amendment and to whom it was
decided to apply the amended section (in accordaitbeto theZahaika judgment).

As stated, the respondent rightfully applied theeaded Section 3 to petitioner 4, but decided, in
accordance with a procedure he put in place, ngtaot him permanent status in Israel, but rather
only an A/5 visa for two years, after which he waiready 14 years of age and his status could no
longer be upgraded (according to the Temporary Crde). The central question to be examined,
therefore, is whether the respondent erred inviofig the procedure he formulated and granting
petitioner 4 a temporary permit only, or whethesheuld have granted him permanent residency
status in Israel. The respondent claims that thepbeary Order Law indeed vests him with the
power to grant an Israeli residency permit to aanimder the age of 14, but does not stipulate what
type of permit is to be given to said minor, aneréfore, he operates according to the provisions of
the procedure he put together. This argument brustjected. First, the language of the amended
version of Section 3 can, in fact, lead to the aasion that the respondent must grant a permanent
permit rather than a temporary one. Under the maigiersion of the section, the respondent had the
power to grant the respondesic] a permit for permanent residency in Israeddemporary stay
permit for Israel, whereas in the amended versglmpower relates only to a “permit for residenty i
Israel”. One may assume from this omission thastdwtion now relates only to a permanent permit
and not a temporary one. Second, the respondenttiqge of granting applicants over the age of 12 a
temporary stay permit for two years, in accordanitk the procedure, has already been struck down
by this court in théMashahra judgment, after it was determined that it foile fiurpose of the
Temporary Order Law. On this matter Judge Adieddul

...As a result of the procedure set by the responderdiccording to which permits for
permanent residency are not to be given in the fitsstage regardless, but only
temporary stay permits for Israel for a period of two years, and according to the
respondent’s interpretation of the provision of theaforesaid Section 3a of the
Temporary Order Law, it has been found that in pradice, the respondent prevents
the granting of permanent residency permits to anywe who, at the time the initial
application was filed, was over the age of 12. Thespondent achieves this by first
granting temporary residency permits in Israel fortwo years, which results in the
applicant necessarily being over 14 years of age thie end of this period, at which
point, according to the respondent’s interpretationof Section 3a of the Temporary
Order Law, he is no longer able to grant him a perrit for permanent residency in
Israel. | consider this result unreasonable and fid it defeats the purpose of the
legislation which was meant to allow the granting fopermanent residency permits to
minors under the age of 14.

(theMashahra judgment812).



Third, this practice of the respondent contradictsonly the purpose of the Temporary Order Law,
but also the purpose of Regulation 12, which tlspaadent must consider when he decides to grant
status to minors. With regard to the purpose ofuRemn 12, the Honorable President Beinisch has
found:

... What is the purpose at the basis of Regulation 22t seems that the situation
envisioned by the secondary legislator and which heought to prevent, was the
creation of a disconnection or discrepancy betweehe status of a parent who
resides in Israel under the Entry into Israel Law and that of his child who was born
in Israel and whose birth in Israel does not, of gelf, grant him legal status in the
country. As a rule, our legal system recognizes aréspects the value of the integrity
of the family unit and the interests of protectingthe child's best interests. Therefore,
one must prevent the creation of a disconnection @ discrepancy between the
status of a minor child and the status of the parerwho has custody of him or who is
entitled to custody. From the point of view of grating residency permits in Israel
also, it seems that there is no justification formeating such a discrepancy, as the
justifications which lie at the foundation of graniing the residency permit to the
parent will apply, as a rule, also to his child whavas born in Israel and who is with
him.

(theCarlo case above§2).

The respondent’s practice effectively leads tdw@ation whereby it is impossible to grant permanent
status in Israel to applicants who are over theaddd®. They can only receive temporary status, in
contrast to the status of their parents, who armaeent residents in Israel. Therefore, it appteats
this practice of the respondent is not implied oy language of the amended Section 3 and also
contradicts both the purpose of Regulation 12 hrdtirpose of the Temporary Order Law and
therefore, must be struck down.

21. In view of all the above, | have reached the cosioluthat the respondent must grant petitioner 4
permanent residency status in Israel, whether patgo Regulation 12 or the amended Section 3 of
the Temporary Order Law. Therefore, the petitioasimuch as it relates to petitioner 4, must be
accepted. With regards to petitioners 1-3, it app#wat the petition has been made redundant, since
these petitioners’ stay permits were extended bydéspondent on December 17, 2008, after
submission of the petition. As for the respondegé&geral policy which, as stated, no longer relates
to the petitioners before me, on May 14, 2009 ré&spondent notified the court that the relevant
officials would be holding a meeting in the neaufe to resolve the matter in accordance with the
agreements reached in the framework of Adm.Pet0@12ahoud v. Ministry of Interior . This
should provide a solution for the problem raisedHgypetitioners in accordance with the agreements
which were validated in the judgment.

In light of the above, | have decided to acceptptbiition in the matter of petitioner 4 and instrthe
respondent to grant him a permit for permanentieggiy in Israel.

The respondent shall pay for petitioners’ expeaseklegal fees to the sum of ILS 5,000 plus V.A.T.
The secretariat will send the judgment to the parti

Given today 16 Sivan 5769 (June 8 2009) in theradzsef parties’ counsel.

Yehudit Tzur, Vice President



